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I. 

ANNOUNCEMENTS. 


REFERENDUM. 
By  virtue  of  the  authority  of  the  Constitution  of  the  Associa- 
tion, Article  IX,  the  Executive  Committee  submitted  to  the 
members  of  the  Association  on  December  15th,  1919,  the  fol- 
lowing preamble  and  resolution  for  referendum  vote : 

"Whereas,  The  Constitution  of  the  United  States  and  the 
Constitutions  of  the  several  States  contemplate  government  by 


Announcement  is  made  of  the  death  on  January  8,  1920,  of 

GEORGE  WHITELOCK 

Secretary  of  the  American  Bar  Association 


upon  roe  report  oi  tne  uommittee  on  unitorm  State  Lews,  tne 
Association  adopted,  at  the  meeting  in  Boston,  a  resolution 
approving  the  Conditional  Sales  Act  and  the  Fraudulent  Con- 
veyances Act  prepared  by  the  National  Conference  of  Commis- 
sioners on  Uniform  State  Laws,  and  recommending  them  for 
adoption  by  the  various  states. 

The  Vice-President  and  Member  of  the  General  Council  from 
each  state  will  please  note  the  above  recommendation  by  the  Asso- 
ciation, and  will  endeavor  in  accordance  with  By-Law  XII  of  the 
Constitution,  to  procure  the  enactment  by  their  legislature,  of  the 
acts  approved  by  the  Association.  A  copy  of  each  of  these  acts 
will  be  found  in  the  July  Joubnal,  pages  482-496;  additional 
copies  may  be  had  on  application  to  the  Secretary. 
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NATIOlJAi'.COKFEBENCE  OF   COMMISSIONERS   ON 
:-\: :::  ;*:*"/    iiUKi-feOBM  STATE  LAWS. 

Committee  ok  Scope  and  Peogram. 
The  National  Conference  of  Commissioners  on  Uniform  State 
Laws  has  a  standing  committee  on  Scope  and  Program.  The 
function  of  the  committee  is  to  consider  and  refer  to  the  Con- 
ference subjects  suitable  for  uniform  laws.  The  committee  will 
be  glad  to  receive  suggestions  of  such  subjects  from  members 
of  the  Bar. 

A.  T.  Stovatt,  Chairman, 

Committee  on  Scope  and  Program, 
Oholona,  Mississippi. 

Committee  on  Uniform  Dbug  Laws. 
The  Committee  on  Uniform  Drug  Laws  of  the  National  Con- 
ference has  under  consideration  the  subject  of  uniform  drug 
laws.  Members  of  the  Bar  and  others  having  suggestions  con- 
cerning the  subject  of  legislation  assigned  to  this  committee  are 
invited  to  send  them  to 

James  S.  Sexton,  Chairman, 
Haxelhurst,  Mississippi. 

BINDING  THE  JOURNAL. 
The  Lord  Baltimore  Press  is  prepared  to  bind  The  American 
Bar  Association  Journal  in  uniform  binding  at  a  cost  of  $3.00 
per  volume.  In  color  and  style  the  binding  will  be  similar  to 
that  of  the  Annual  Beports.  Members  desiring  to  have  the  four 
numbers  of  the  1919  Journal  bound  in  one  volume,  will  please 
communicate  directly  with  The  Lord  Baltimore  Press,  Green- 
mount  Avenue  and  Oliver  Street,  Baltimore,  Md. 

MEETINGS  OP  STATE  BAR  ASSOCIATIONS  IN  1920. 

Rhode  Island  Bar  Association,  January  22,  Providence. 

Bar  Association  op  the  State  op  Kansas,  January  27,  28, 
Topeka. 

State  Bar  Association  op  Connecticut,  latter  part  of 
January,  Hartford. 

Iowa  State  Bar  Association,  June  24,  25,  Cedar  Rapids. 
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BOOKS  BECEIVED. 

Acknowledgment  is  made  of  the  receipt  by  the  Secretary  of 
the  following  books : 

Beport  of  the  Louisiana  Bar  Association,  1919. 

Proceedings  of  the  12th  Annual  Session  of  the  Florida  State 
Bar  Association  (1919). 

Justice  and  the  Poor,  by  Reginald  Heber  Smith  (Charles  Scrib- 
ner*s  Sons,  $1.50). 

Juridical  Beform,  by  John  D.  Works. 

Centennial  North  Carolina  Supreme  Court,  1919. 

Beport  14th  Annual  Meeting  Mississippi  State  Bar  Associa- 
tion, 1919. 

History  of  the  Bankruptcy  Law,  by  F.  Begis  Nod. 
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II. 
QUESTIONNAIRE  TO  JUDGES 

FROH  THE 

COMMITTEE  ON  PROFESSIONAL  ETHICS' 

At  the  Boston  meeting  of  the  Association  the  Committee  on 
Professional  Ethics  was  on  the  one  hand  merged  with  the  Com- 
mittee of  Grievances,  and  its  personnel  slightly  changed,  as 
elsewhere  announced.  On  the  other  hand,  the  committee  was 
directed  and  authorized  to  issue  a  questionnaire  to  the  incumbents 
of  judicial  office  throughout  the  country  for  the  purpose  of  elicit- 
ing information  from  the  viewpoint  of  the  Bench  that  would 
enable  the  Bar  to  maintain  more  faithfully  high  standards  of 
professional  conduct. 

After  careful  consultation  within  and  outside  the  commit- 
tee, a  questionnaire  has  been  prepared  and  is  printed  below. 

In  the  first  place,  I  desire  to  acknowledge  the  courtesy  of  mem- 
bers of  the  different  state  bar  associations,  through  whose  prompt 
compliance  with  the  request  sent  out  on  behalf  of  the  committee 
by  Mr.  Whitelock,  I  have  been  receiving  the  lists  of  names  and 
addresses  of  the  judges  in  their  respective  states  to  whom  such 
questionnaire  will  be  forwarded.  Some  of  these  lists  have  not 
yet  arrived,  but  it  is  earnestly  hoped  that  the  publication  of 
this  statement  will,  if  it  reaches  the  eyes  of  members  of  the  Bench 
or  of  the  particular  associations  that  have  so  far  failed  to  forward 
this  list,  without  waiting  for  any  official  act  of  a  secretary  of 
the  association,  induce  them,  to  collate  and  forward  the  neces- 
sary list  desired. 

Turning  to  the  questionnaire :  it  is  obvious  that  it  is  no  light 
contribution  that  is  asked  of  the  judges,  to  consider  these  ques- 
tions and  dictate  replies  thereto,  and  at  the  same  time,  it  is 
obvious  that  if,  as  in  some  of  the  states,  there  are  hundreds  of 
judicial  officers,  the  objection  might  be  made  that  there  is  a  pos- 
sibility of  a  good  deal  of  reduplication  of  labor  and  of  informa- 
tion. The  answer  to  this  objection  is  the  public  spirit  of  the 
judiciary  as  a  whole,  and,  it  may  be  observed,  it  would  not,  in 
the  nature  of  things,  be  expected  that  every  judge  would  answer 
the  questionnaire  to  the  same  extent  or  in  the  same  particulars. 
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The  object  of  the  questionnaire  is  to  elicit  information  based 
upon  the  peculiar  knowledge  of  the  particular  judge,  and  his 
own  convictions  or  opinions,  based  upon  that  particular  knowl- 
edge. And  by  collating,  for  example,  the  replies  under  Ques- 
tion 9,  to  secure  the  data  for  the  information  of  all  the  members 
of  the  Association  and  the  judges  themselves,  so  that  in  every 
state  there  may  be  realized  a  determined  attempt  to  reach  the 
highest  plane,  in  any  particular,  in  the  application  of  any  rules 
or  canons  of  professional  conduct  reached  in  any  other  state. 

The  difficulty  confronting  the  Committee  of  Ethics  in  the 
past  has  been  that  there  has  not  developed  a  uniformity  of  deter- 
mination throughout  the  different  states  to  maintain  the  stand- 
ards embodied  in  the  canons,  and  of  course  complaints  to  this 
committee  can  only  be  entertained  and  effectually  dealt  with  when 
they  involve  the  conduct  of  members  of  this  very  association, 
although,  in  the  nature  of  things,  a  complaint  against  a  member 
of  the  American  Bar  Association  for  unethical  conduct,  ought 
to  be  unheard  of  as  well  as  inconceivable. 

Another  object  in  publishing  this  questionnaire  in  the  Jour- 
nal is  that  members  of  the  Association  not  on  the  Bench  may 
cooperate  in  securing  the  execution  of  this  questionnaire  by  the 
judges  in  their  vicinity  by  following  the  Scriptural  injunction 
to  "  stir  up  their  pure  minds  by  way  of  remembrance." 

Assuming  that  the  answers  are  received  within  sixty  days  of 
the  sending  out  of  the  questionnaire,  there  will  be  several  months 
of  labor  involved  in  coordinating  the  replies  and  making  the 
information  valuable  in  the  next  report  of  the  committee. 

QUESTIONNAIRE. 

1.  Has  the  Bar  over  which  you  preside  formally  adopted  Canons 

of  Ethics? 

2.  If  so,  and  such  canons  are  printed,  please  annex  a  copy  hereto. 

3.  Does  the  court  take  notice  of  and  apply  such  or  any  other 

formulated  canons  in  determining  cases  of  discipline 
of  attorneys? 

4.  How  many  complaints  against  attorneys  for  professional  mis- 

conduct have  been  filed  in  your  court  since  January  1, 
1918? 

5.  What  were  the  grounds  of  such  complaints?    For  example: 

Conversion  of  clients'  funds. 

Attempt  to  deceive  court 

Malpractice,  etc.  ,.  i'r] 
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6.  Of  these  cases,  how  many  resulted  in: 

Disbarment? 
Suspension  for  a  time? 
Censure? 
Vindication? 

7.  In  what  specific  manner  is  your  local  Bar  itself  active  in  the 

effort  to  keep  the  profession  up  to  high  standards? 

a.  Has  it  a  Committee  of  Grievances? 

b.  Has  that  committee  a  paid  attorney? 

8.  How  many  complaints  come  to  you  directly  from  laymen 

aggrieved  by  lawyers'  alleged  misconduct? 

9.  It  would  be  an  appreciated  service  if  some  member  of  your 

Bar  would  prepare  and  annex  hereto  a  list  of  the  cases 
(and  report  citations)  in  your  court  on  discipline  of 
lawyers. 

10.  Does  the  law  of  your  state  contain  provisions  governing: 

a.  Admission  to  practice  as  an  attorney? 

b.  Discipline  of  attorneys? 

c  Duties  of  any  public  officer  (such  as  district  attorney) 

in  discipline  cases? 
d.  If  not,  has  your  court  promulgated  rules  governing  such 

cases? 

11.  Have  you  any  suggestion  to  offer  as  to  how  the  Bench  and  Bar 

can  more  efficiently  cooperate  to  keep  our  professional 
standards  on  a  high  ethical  plane? 

Note. — This  question  is  intended  to  cover  cases  where 
the  conduct  and  behavior  of  attorneys  under  circum- 
stances of  which  the  court  alone  is  aware,  may  not 
amount  to  a  breach  of  one  of  the  Canons  of  Professional 
Ethics,  but  nevertheless  may  call  for  action  on  the  part 
of  the  Bar  or  of  the  Bench,  because  it  tends  to  lower 
the  essential  dignity  of  the  profession. 

12.  What  have  you  noticed,  among  your  local  Bar  in  regard  to  the 

following  activities: 

a.  Organized  action  by  the  Bar  in  the  selection  of  candidates 

for  judicial  office?  * 

b.  Advertising  for  or  other  Indecent  solicitation  of  profes- 

sional business? 
c  Contributlve  share  of  the  Bar  in  relation  to  "the  law's 
delay"? 
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m. 
STANDING  COMMITTEES 

1919-1920 
Commerce,  Trade  and  Commercial  Law. 

FRANCIS  B.  JAMBS,  Washington,  District  of  Columbia. 
T.  SCOTT  OFFUTT,  Towson,  Maryland. 
HOWARD  H.  BALDRIGE,  Omaha,  Nebraska. 
WM.  H.  H.  PIATT,  Kansas  City,  Missouri. 
CHARLES  B.  BARNES,  Boston,  Massachusetts. 

International  Law. 

CHARLES  NOBLE  GREGORY,  Washington,  District  of  Columbia. 
JAMES  B.  SCOTT,  Washington,  District  of  Columbia. 
THEODORE  S.  WOOLSEY,  New  Haven,  Connecticut. 
CHARLES  CHENEY  HYDE,  Chicago,  Illinois. 
WILLIAM  D.  GUTHRIE,  New  York,  New  York. 

Insurance  Law. 
ARTHUR  I.  VORYS,  Columbus,  Ohio. 
CHARLES  W.  FARNHAM,  St  Paul,  Minnesota. 
ASHLEY  COCKRILL,  Little  Rock,  Arkansas. 
U.  S.  G.  CHERRY,  Sioux  Falls,  South  Dakota. 
THOMAS  W.  BLACKBURN,  Omaha,  Nebraska. 

Jurisprudence  and  Law  Reform. 

EVERETT  P.  WHEELER,  New  York,  New  York. 

ROSCOE  POUND,  Cambridge,  Massachusetts. 

WILLIAM  L.  PUTNAM,  Boston,  Massachusetts. 

HENRY  W.  TAFT,  New  York,  New  York. 

THOMAS  J.  O'DONNELL,  Denver,  Colorado. 

HENRY  B.  F.  MACFARLAND,  Washington,  District  of  Columbia. 

J.  G.  SLONECKER,  Topeka,  Kansas. 

WILLIAM  A.  HAYES,  Milwaukee,  Wisconsin. 

J.  F.  LOUGHBOROUGH,  Little  Rock,  Arkansas. 

CHARLES  B.  HUGHES,  New  York,  New  York. 

CLEMENT  MANLY,  Winston-Salem,  North  Carolina. 

DONALD  FRASER,  Fowler,  Indiana. 

SAMUEL  T.  DOUGLAS,  Detroit,  Michigan. 

ROBERT  P.  SHICK,  Philadelphia,  Pennsylvania. 

RANDOLPH  BARTON,  JR.,  Baltimore,  Maryland. 
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Professional  Ethics  and  Grievances. 

HENRY  W.  JESSUP,  New  York,  New  York. 
THOMAS  PATTERSON,  Pittsburgh,  Pennsylvania. 
JAMBS  D.  SHEARER,  Minneapolis,  Minnesota. 
HUGH  HENRY  BROWN,  Tonopah,  Nevada. 
HENRY  J.  CARTER,  New  Orleans,  Louisiana. 

Admiralty  and  Maritime  Law. 

GEORGE  WHITELOCK,  Baltimore,  Maryland. 
ROBERT  M.  HUGHES,  Norfolk,  Virginia. 
GEORGE  SUTHERLAND,  Salt  Lake  City,  Utah. 
FITZ-HENRY  SMITH,  JR.,  Boston,  Massachusetts. 
D.  ROGER  ENGLAR,  New  York,  New  York. 

Publicity. 

CHARLES  A.  BOSTON,  New  York,  New  York. 

W.  O.  HART,  New  Orleans,  Louisiana. 

HERBERT  HARLEY,  Chicago,  Illinois. 

FREDERICK  A.  PENNING,  Washington,  District  of  Columbia. 

CHARLES  S.  CUSHING,  San  Francisco,  California. 

Publications. 

CARROLL  T.  BOND,  Baltimore,  Maryland. 
FRANCIS  RAWLE,  Philadelphia,  Pennsylvania. 
JAMES  H.  McINTOSH,  New  York,  New  York. 
JOHN  HINKLEY,  Baltimore,  Maryland. 
JOHN  A.  CHAMBLISS,  Chattanooga,  Tennessee. 

Noteworthy  Changes  in  Statute  Law. 

THOMAS  I.  PARKINSON,  New  York,  New  York. 

WILLIAM  H.  LOYD,  Philadelphia,  Pennsylvania. 

JOSEPH  N.  TEAL,  Portland,  Oregon. 

GEORGE  CLAPPERTON,  Grand  Rapids,  Michigan. 

FRANK  T.  MILLER,  Peoria,  Illinois.  :^ 

Membership 

LUCIEN  HUGH  ALEXANDER,  Philadelphia,  Pennsylvania. 
SIMEON  E.  BALDWIN,  New  Haven,  Connecticut 
MOORFIELD  STOREY,  Boston,  Massachusetts. 
FRANCIS  RAWLE,  Philadelphia,  Pennsylvania. 
HENRY  ST.  GEORGE  TUCKER,  Lexington,  Virginia. 
ALTON  B.  PARKER,  New  York,  New  York. 
JACOB  M.  DICKINSON,  Chicago,  Illinois. 
FREDERICK  W.  LEHMANN,  St.  Louis,  Missouri. 
EDGAR  H.  FARRAR,  New  Orleans,  Louisiana, 
STEPHEN  S.  GREGORY,  Chicago,  Illinois. 
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FRANK  B.  KELLOGG,  St  Paul,  Minnesota. 

WILLIAM  H.  TAFT,  New  Haven,  Connecticut 

PETER  W.  MELDRIM,  Savannah,  Georgia. 

ELIHU  ROOT,  New  York,  New  York. 

GEORGE  SUTHERLAND,  Salt  Lake  City,  Utah. 

WALTER  GEORGE  SMITH,  Philadelphia,  Pennsylvania. 

GEORGE  T.  PAGE,  Chicago,  Illinois. 

GARDINER  LATHROP,  Chicago,  Illinois. 

ALFRED  HEMENWAY,  Boston,  Massachusetts. 

JAMES  M.  BECK,  New  York,  New  York. 

THOMAS  W.  SHELTON,  Norfolk,  Virginia. 

LAWRENCE  MAXWELL,  Cincinnati,  Ohio. 

LYNN  HELM,  Los  Angeles,  California. 

JOSEPH  W.  O'HARA,  Cincinnati,  Ohio. 

CHARLES  A.  BOSTON,  New  York,  New  York. 

J.  FRANKLIN  FORT,  Newark,  New  Jersey. 

SELDEN  P.  SPENCER,  St.  Louis,  Missouri. 

JOHN  LOWELL,  Boston,  Massachusetts. 

HAROLD  B.  BEITLER,  Philadelphia,  Pennsylvania. 

BENJAMIN  H.  LUDLOW,  Philadelphia,  Pennsylvania. 

R.  E.  LEE  SANER,  Dallas,  Texas. 

WILLIAM  H.  BURGES,  El  Paso,  Texas. 

FRANK  E.  HINCKLEY,  San  Francisco,  California, 

WALLACE  McCAMANT,  Portland,  Oregon. 

EDWARD  MERCHANT,  Philadelphia,  Pennsylvania. 

WILLIAM  M.  HARGEST,  Harrisburg,  Pennsylvania. 

THOMAS  J.  BALDRIGE,  Hollidaysburg,  Pennsylvania. 

RICHARD  V.  LINDABURY,  Newark,  New  Jersey. 

IRA  E.  ROBINSON,  Charleston,  West  Virginia, 

SIDNEY  G.  STRICKER,  Cincinnati,  Ohio. 

THOMAS  J.  O'DONNELL,  Denver,  Colorado. 

WILLIAM  S.  FLEMING,  Shanghai,  China. 

ALFRED  P.  THOM,  Washington,  D.  C. 

ADELBERT  E.  BOLTON,  San  Francisco,  Cal. 

GEORGE  E.  LLOYD,  Carlisle,  Pennsylvania. 

DAVID  A.  REED,  Pittsburgh,  Pennsylvania. 

JOHN  BARTON  PAYNE,  Chicago,  Illinois. 

Memorials. 
GEORGE  WHITELOCK,  Baltimore,  Maryland. 
CHRISTOPHER  L.  WARD,  Wilmington,  Delaware. 
JAMES  W.  VANDERVORT,  Parkersburg,  West  Virginia, 
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SPECIAL  COMMITTEES 

1919-1920 
Uniform  Judicial  Procedure. 
THOMAS  W.  SHELTON,  Norfolk,  Virginia. 
JACOB  M.  DICKINSON,  Chicago,  Illinois. 
WILLIAM  H.  TAPT,  New  Haven,  Connecticut 
FRANK  IRVINE,  Albany,  New  York. 
C.  A.  SEVERANCE,  St  Paul,  Minnesota. 

Finance. 
FREDERICK  E.  WADHAMS,  Albany,  New  York. 
HENRY  W.  TAFT,  New  York,  New  York. 
WILLIAM  C.  NIBLACK,  Chicago,  Illinois. 

Drafting  of  Legislation. 
WILLIAM  DRAPER  LEWIS,  Philadelphia,  Pennsylvania. 
HENRY  C.  HALL,  Washington,  District  of  Columbia. 
ERNST  FREUND,  Chicago,  Illinois. 
SAMUEL  WILLISTON,  Cambridge,  Massachusetts. 
THOMAS  I.  PARKINSON,  Washington,  District  of  Columbia. 

Co-operation  among  Bar  Associations. 
JULIUS  HENRY  COHEN,  New  York,  New  York. 
STILES  W.  BURR,  St.  Paul,  Minnesota, 
WM.  H.  H.  PIATT,  Kansas  City,  Missouri. 
JOHN  LOWELL,  Boston,  Massachusetts. 
ANDREW  A.  BRUCE,  Minneapolis,  Minnesota, 

Representatives  of  American  Bar  Association  to  Conference  of 

Delegates. 

MOORFIELD  STOREY,  Boston,  Massachusetts. 
ELIHU  ROOT,  New  York,  New  York. 
CHARLES  A.  BOSTON,  New  York,  New  York. 
JOHN  H.  VOORHEES,  Sioux  FallB,  South  Dakota. 
EDWIN  T.  MERRICK,  New  Orleans,  Louisiana. 

Change  of  Date  of  Presidential  Inauguration. 
WILLIAM  L.  PUTNAM,  Boston,  Massachusetts. 
WILLIAM  L.  MARBURY,  Baltimore,  Maryland. 
NATHAN  WILLIAM  MACCHESNEY,  Chicago,  Illinois. 
RICHARD  BOARDMAN,  Jersey  City,  New  Jersey. 
JOHN  B.  SANBORN,  Madison,  Wisconsin. 
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Classification  and  Restatement  or  the  Law. 

ADOLPH  J.  RODENBECK,  Rochester,  New  York. 
FREDERICK  W.  LEHMANN,  St  Louis,  Missouri. 
SAMUEL  WILLISTON,  Cambridge,  Massachusetts. 
JAMES  D.  ANDREWS,  New  York,  New  York. 
DAVID  W.  AMRAM,  Philadelphia,  Pennsylvania. 
EDGAR  A.  BANCROFT,  Chicago,  Illinois. 
ROSCOB  POUND,  Cambridge,  Massachusetts. 
HARLAN  F.  STONE,  New  York,  New  York. 
EDMUND  F.  TRABUE,  Louisville,  Kentucky. 
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IV. 
CONFERENCE  OF  DELEGATES 

OF 

STATE  AND  LOCAL  BAR  ASSOCIATIONS 

Boston,  Mass.,  September  2,  1919. 

The  Conference  was  called  to  order  by  the  President,  Elihu 
Root. 

The  President: 

Gentlemen  op  the  Conference:  Very  great  changes  have 
occurred  since  we  met  a  year  ago  in  Cleveland.  The  great  war 
our  country  was  waging  with  the  other  democratic  countries 
of  the  world  to  prevent  the  dominance  of  the  autocracy  of  mili- 
tary powers  has  ended  by  the  surrender  of  militarism. 

After  the  great  effort,  the  world  is  turning  again  to  its  custom- 
ary vocations.  But  it  is  not  easy.  The  disturbance  of  habit,  of 
settled  ways  of  life,  of  accepted  and  unquestioned  modes  of 
thought,  has  produced  conditions  throughout  the  world  quite  un- 
precedented in  modern  times  and  especially  interesting  to  the 
mind  of  a  lawyer.  All  the  vast  area  that  covers  eastern  Europe 
and  western  Asia  has  been  deprived  of  the  government  which  the 
habits  of  the  people,  traditional  habits  into  which  they  had 
grown  in  the  long  course  of  centuries,  led  them  to  obey.  Germany 
lost  the  Hohenzollerns ;  Austria-Hungary  lost  the  Hapsburgs; 
Sussia  lost  the  Romanoffs ;  and  over  those  vast  regions,  contain- 
ing nearly  300,000,000  people,  government  disappeared.  The 
habits  of  obedience  no  longer  act  to  keep  the  people  within  the 
ordinary  lines  of  industrial  and  social  activity. 

In  other  parts  of  Europe  the  disturbance  was  so  great  that 
it  is  with  extreme  difficulty  that  the  people  of  Great  Britain, 
France,  Italy  and  Belgium  return  to  the  ordinary  life  of  indus- 
try. The  millions  who  have  given  years  in  military  life  have 
lost  the  habit  of  government,  creating  a  situation  that  makes 
it  extremely  difficult  to  get  back  to  ordinary  conditions.  Even 
here,  though  less  affected,  millions  who  withdrew  from  the  pro- 
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fessions  and  trades  and  from  labor,  are  coming  back  with  habits 
disturbed.  The  wheels  do  not  move  naturally  even  here.  Amid 
outcries  against  the  high  cost  of  living,  the  jewelry  business  was 
never  so  prosperous.  Amid  complaints  of  the  difficulty  in  secur- 
ing the  absolutely  necessary  things  of  life,  the  automobile  trade 
was  never  so  booming  as  it  is  now.  With  railroad  fares  nearly 
doubled,  one  goes  into  the  railroad  station  and  sees  throngs 
swinging  to  and  fro,  going  somewhere  for  new  sensations.  The 
whole  people  are  travelling.  Never  so  much  extravagance ;  never 
so  many  crying  for  work  and  unwilling  to  do  it.  All  over  the 
world  the  people  are  in  a  fever.  In  this  febrile  condition,  older 
postulates  disappear;  old  ideas  have  little  weight;  new  evangels 
are  proclaimed.  In  the  boiling,  seething  upturning,  almost 
everyone  who  conceives  his  lot  to  be  not  quite  as  good  as  his 
neighbor's  thinks  it  time  the  tables  should  be  turned. 

Everyone,  conscious  of  great  mistakes,  finds  now  to  be  the 
time  for  their  immediate  remedy.  For  the  moment  the  people 
of  the  world  have  lost  sight  of  the  old  truth,  proved  by  the 
experience  of  civilization,  that  the  redress  of  wrong  and  the 
advancement  towards  better  things,  must  come  slowly  through 
effort,  persistency,  courage.  For  the  moment  the  world  has  for- 
gotten that  prosperity,  so  necessary  to  peace  and  order  and  the 
cultivation  of  the  arts,  must  rest  upon  steady,  painful  industry, 
thrift,  enterprise ;  and  that  all  must  rest  upon  law. 

The  world  is  full  of  people  who  assume  that  the  solution  of 
all  ills  is  in  every  man  doing  what  seems  to  him  best,  right  and 
wise.  The  world  is  full  of  people  who  resent  restraint  upon 
action. 

One  of  the  reasons  for  the  conditions  that  exist  at  the  present 
time  is  the  intellectual  and  moral  failure  to  understand  that  the 
law  must  be  observed.  There  can  be  no  return  to  normal  con- 
ditions as  long  as  the  law,  as  set  forth  by  a  declaration  of  rules 
for  the  application  of  principles,  is  held  low  in  esteem.  We  know 
that  we  cannot  give  free  opportunity  for  very  good  and  well- 
intentioned  people  without  giving  the  same  opportunity  to  those 
who  would  exercise  a  grinding,  grasping,  despotic  power.  There 
can  be  no  guarantee  of  security  unless  we  have  a  government 
of  laws  and  not  of  men ;  unless  the  dictates  of  the  impulse  of  the 
moment  conform  to  the  rules  of  law  and  order.    We  know  that 
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the  guidance  of  all,  good  as  well  as  bad,  in  accordance  with  the 
principles  of  the  law,  is  essential  to  the  maintenance  of  peace  and 
order  and  the  attainment  of  prosperity. 

We  have  never  seen  the  time  when  unconsciously  the  people  of 
the  country  ignored  that  truth  to  so  great  an  extent  as  at  present. 
We  are  brought  to  the  point  in  the  great  warfare  between  peace 
and  militarism  where  duty  of  the  bar  becomes  most  apparent. 
We  face  the  danger  of  our  whole  careers,  not  on  the  bench, 
but  with  the  great  people.  We  must  insist  upon  the  observance 
and  maintenance  of  law. 

The  Declaration  of  Independence  is  a  landmark  in  the  progress 
of  mankind,  because  it  was  set  up  for  a  great  people  to  follow — 
a  declaration  of  the  inalienable  rights  of  individuals  to  preserve 
which  governments  were  organized  and  which  Germany  sought 
to  overturn.  But  the  Declaration  of  Independence  would  have 
gone  like  many  other  documents  if  it  were  not  that  in  the  Con- 
stitution were  rules  and  regulations  to  give  effect  to  the  inalien- 
able rights  of  the  individuals.  The  laws  must  be  administered 
in  accordance  with  the  Constitution.  But  for  all  that  the  people 
must  believe  in  the  great  principles,  in  the  rules  and  regulations 
of  the  Constitution  and  obedience  to  the  laws  designed  to  apply 
those  principles  and  rules. 

It  is  the  duty  of  the  Bar  of  the  United  States  to  carry  on  a 
new  propaganda  among  the  people  and  to  recall  the  people  to 
the  older  and  better  judgment  that  this  is  a  government  of  laws 
and  not  of  men,  and  that  the  law  must  be  respected  and  obeyed. 

It  is  but  momentary,  this  unrest,  and  in  a  little  while  we  will 
settle  down  again  to  the  old  industry  and  thrift  and  enterprise 
as  self-respecting,  law-abiding  and  orderly  people.  But  the  gods 
help  those  who  help  themselves,  and  we  will  not  realize  that 
last  expectation  except  by  accomplishing  it  ourselves.  That  is 
our  duty. 

We  are  met  here  not  merely  to  discuss  general  principles.  Every . 
law,  every  system  of  laws  must  depend  upon  a  great  variety  of 
special  rules  and  special  occasions  for  the  application  of  prin- 
ciples which  classify  themselves  in  one  relation  and  another, 
as  to  which  clear  thinking  and  far  seeing  are  of  the  greatest 
value,  because  when  taken  en  masse  they  make  the  administra- 
tion of  the  law ;  and  the  function  of  associations  of  the  Bar,  is 
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primarily  that  scientific  dealing  with  occasions  for  the  application 
of  rules,  in  logical  and  reasoning  conformity  to  the  rules  them- 
selves. We  meet  here,  a  body  of  delegates  from  many  state  and 
local  bar  associations,  because  in  this  body  we  can  deal  perhaps 
usefully  with  matters  concerning  the  influence  of  local  associa- 
tions upon  the  communities  in  which  they  are  formed,  a  little 
different  kind  of  influence,  a  little  different  function  from  any 
that  can  be  discharged  by  the  national  body,  the  American  Bar 
Association,  which  does  not  deal  with  local  qustions,  but  with 
generalities.  And  while  it  may  not  be  so  intensely  interesting, 
certainly  not  from  a  public  point  of  view,  to  deal  with 
those  practical  questions  which  we  have  been  in  the  habit  of 
discussing  here,  nevertheless  it.  is  of  the  most  vital  importance. 
The  messages  that  are  flying  through  the  air  from  wireless 
instruments,  the  airplanes  that  we  see  moving  here  and  there 
across  the  sky,  the  beautiful  light  that  shines  upon  us,  the 
millions  of  swiftly  passing  cars,  driven  by  gasoline,  that  fill  our 
highways;  all  the  multitude  of  interesting  achievements  of  time, 
applied  to  the  uses  of  mankind,  would  never  have  occurred  but 
for  the  painstaking  labor  of  the  scientific  student  in  his  study, 
in  his  laboratory,  in  his  work  room,  dealing  with  little  questions, 
with  no  idea  of  the  great  future  to  which  he  might  be  contrib- 
uting; dealing  with  little  questions  apparently  as  dry  as  dust, 
useless  as  any  plaything  of  a  child.  But  all  the  great  and  beau- 
tiful things  in  science  must  depend  upon  that  kind  of  work, 
and  we  in  our  science,  the  science  of  the  application  of  the  rules 
of  right  to  human  conduct,  can  render  great  service  to  our 
country,  not  so  much  by  talking  about  general  principles,  but  by 
discussing  the  pointB  where  principles  come  in  contact  with 
conduct 

I  beg  you  will  pardon  me  for  taking  so  much  of  your  time,  and 
I  will  ask  you  now  to  listen  to  the  report  of  the  Secretary. 

Julius  Henry  Cohen,  Secretary  of  the  Conference : 
The  following  is  a  summary  of  the  work  of  the  Secretary 
since  the  last  meeting  of  the  Conference. 

Under  date  of  September  10,  1918,  a  letter  was  sent  to  the 
President  and  to  the  Secretary  of  each  state  and  local  bar 
association  on  our  list,  enclosing  copies  of  the  resolutions  adopted 
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at  the  1918  meeting  of  the  Conference,  and  asking  that  the 
Secretary  of  the  Conference  be  advised  of  the  action  taken  on  the 
resolutions.  Nearly  one  hundred  associations  acknowledged 
the  receipt  of  this  letter,  a  large  number  of  the  letters  stating 
that  the  resolutions  would  be  presented  to  the  associations  for 
action.  Several  associations  sent  copies  of  the  action  they  had 
taken.  The  following  extracts  show  the  interest  taken  in  the 
subject  matter  of  the  resolutions: 

"  I  introduced  a  resolution  at  our  recent  meeting  of  the  West 
Virginia  Bar  Association  at  Elkins,  asking  the  aid  of  the  lawyers 
of  the  state  in  suppressing  unnecessary  and  vexatious  litigation, 
and  directing  its  publication  in  all  the  newspapers  of  the  state, 
which  has  been  done.  This  resolution  was  passed  unanimously 
and  I  have  already  noted  its  salutary  effect.  I  shall  be  glad 
individually  and  as  a  member  of  our  local  association  to  assist 
in  this  most  necessary  reform." 

*  •        * 

"  It  occurs  to  me  that  the  resolutions  are  all  very  timely  and 
along  the  right  line.  The  one  with  reference  to  contingent  fees, 
appeals  to  me  very  strongly." 

*  *        * 

"  I  heartily  endorse  the  sentiment  expressed  in  the  resolutions. 
I  have  taken  the  copy  that  you  sent  ....  and  sent  it  to  the 
press  with  the  request  that  it  be  published." 

*  *         * 

"Our  law  association  is  already  in  hearty  accord  with  the 
action  of  the  American  Bar  Association  to  '  renewed  services  to 
the  nation  in  all  the  fields  of  war  activity/  " 

*  *         * 

"You  men  have  been  doing  wonderful  work,  and  I  will  be 
glad  to  assist  you  in  any  way  possible." 

*  *         * 

"  All  of  the  resolutions  proposed  and  submitted  by  the  Confer- 
ence for  our  consideration  were  adopted." 

*  *         * 

"  We  have  no  meeting  of  our  State  Bar  Association  for  some 
time,  but  I  wish  to  bring  the  matter  to  the  attention  of  some 
influential  man  and  also  to  have  the  matter  published  in  the  New 
Jersey  Law  Journal  with  editorial  comments."  (Referring  to 
resolutions  on  unnecessary  litigation  and  contingent  fees.) 

In  connection  with  the  letter  of  September  10,  copies  of  the 
address  of  Charles  L.  Bernheimer  and  Daniel  S.  Remsen  were 
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sent  to  the  President  and  Secretary  of  each  association,  together 
with  a  copy  of  the  "  Rules  for  the  Prevention  of  Unnecessary 
Litigation." 

On  November  20,  1918,  the  Secretary  sent  to  a  selected  list  of 
Chambers  of  Commerce  and  Boards  of  Trade  copies  of  the  Rules 
for  the  Prevention  of  Unnecessary  Litigation  and  the  address  of 
Mr.  Remsen  and  Mr.  Bernheimer.  The  replies  were  most 
gratifying  in  number  and  in  matter.  One  Chamber  of  Commerce 
asked  us  to  furnish  them  1600  copies  of  the  Rules. 

In  sending  out  the  Bulletin  of  this  Conference,  reply  post  cards 
enabled  us  to  make  up  a  list  of  approximately  800  state  and 
local  bar  associations. 

Last  year  119  delegates  from  83  associations  were  present  at 
the  meeting  of  the  Conference.  This  year  89  associations  are 
represented  by  145  delegates. 

The  President: 

We  now  come  to  the  main  object  of  the  meeting,  which  is  the 
discussion  of  practical  questions.  A  subject  is  suggested  which 
is  really  a  continuance  of  the  subject  which  was  discussed  at  the 
last  meeting,  and  reports  upon  which  you  have  heard  here:  The 
relation  of  trust  companies  to  the  practice  of  law.  In  the  large 
cities,  corporations,  in  the  nature  of  trust  companies,  have  taken 
over  in  a  large  measure  a  great  deal  of  the  business  which  was 
formerly  transacted  by  lawyers.  That  has  gone  to  a  point  where 
it  seems  to  be  desirable  that  there  should  be  some  line  drawn  to 
show  where  the  two — the  business  transaction,  and  the  legal 
transaction — should  come  together. 

This  is  rather  a  practical  question,  and  it  is  everywhere.  It 
is  a  local  issue  differing  in  different  places.  And  no  useful  con- 
clusions can  be  reached  except  by  a  consideration  of  the  varying 
local  conditions. 

Mr.  Piatt,  of  Kansas  City,  is  prepared  to  open  the  discussion, 
and  then  Mr.  Calloway,  vice-president  of  the  Guaranty  Trust 
Company  of  New  York,  will  make  some  observations  from  the 
Trust  Company  point  of  view,  in  place  of  Mr.  Sisson,  who 
is  unable  to  be  here. 
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Wm.  H.  H.  Piatt,  of  Missouri : 

The  subject  discussed  at  the  outset  of  the  inquiry  here  is 
what  is  the  practice  of  law.  The  genius  of  this  country  and  of 
this  government,  as  I  comprehend  it,  is  the  ascertainment  and 
the  enforcement  of  human  rights  by  courts  and  juries;  in  other 
words,  the  ascertainment  and  enforcement  of  the  rights  of  the 
people  by  lawful  methods.  In  order  to  accomplish  that,  it  of 
necessity  f  oIIowb  that  it  is  done,  and  must  be  done,  by  courts  and 
lawyers.  Whether  the  practice  of  law  is  to  be  restricted  to  indi- 
viduals or  shall  be  extended  to  corporations,  is  a  subject  that  pre- 
sents itself  for  further  consideration.  As  a  proposition  which  I 
think  is  equally  elementary,  history  establishes  conclusively  that 
loss  of  confidence  in  the  courts  and  in  lawyers  is  evidence  of  gov- 
ernmental weakness.  We  have  had,  for  the  last  15  or  20  years, 
a  drift  towards  distrust  of  the  courts  and  of  lawyers,  which 
has  found  expression  in  a  demand  for  the  recall  of  judges,  the 
recall  of  judicial  decisions,  and  the  general  condemnation  of 
lawyers  in  particular.  Of  course  the  courts  are  made  up  of 
lawyers,  and,  unless  the  lawyers  are  of  some  account,  the  courts 
will  not  be  much  better. 

It  follows  from  the  preliminary  observations  I  have  made  that 
the  practice  of  law  is  for  the  benefit  of  society,  and  not  society 
for  the  exploitation  of  men  engaged  in  practicing  law,  so  that  I 
see  no  special  reason  for  yielding  to  trust  companies  the  right  to 
practice  law,  more  than  to  railroad  companies  or  to  any  other 
corporations.  That  right  is  a  franchise  given  for  the  benefit  of 
society,  and  if  law  business  is  to  be  conducted  ethically  it  must 
be  because  of  a  power  to  discipline  the  members  of  the  bar  for 
lack  of  ethical  practice. 

A  trust  company  is  organized  for  the  purpose  of  making  profit. 
It  is  based  on  the  commercial  proposition  of  profit.  A  franchise 
to  practice  law  is  not  for  the  purpose  primarily  of  enabling  a 
lawyer  to  make  a  profit,  but  to  render  service  to  the  community 
in  legal  affairs.  The  underlying  principle  of  it  is,  first,  service. 
The  trust  companies,  the  title  companies,  and  various  lines  of 
laymen's  activities,  have  in  recent  yeara  invaded  the  practice  of 
law.  But  let  me  say,  in  answer  to  the  laymen's  criticism  of  the 
lawyer  who  complains  of  the  practice  of  law  by  the  laymen,  that 
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the  majority  of  lawyers  are  not  in  competition  with  laymen  and 
are  not  suffering  from  such  competition.  The  distinguished 
president  of  this  Conference  is  not  in  competition  with  any  trust 
company  in  the  practice  of  law.  There  is  not  a  man  in  this  room 
who  is  in  competition  with  any  trust  company.  But  every  lawyer 
is  concerned  in  maintaining  the  dignity  of  the  profession,  and 
every  time  a  trust  company  or  a  title  company,  or  a  collection 
agn»oy,  secures  a  piece  of  law  business,  it  gets  it  upon  the  claim 
that  it  will  do  it  more  expeditiously,  and  with  more  fidelity 
towards  discharging  the  financial  obligation  to  the  client  for  the 
money  it  may  have  to  handle — thereby  imputing  to  the  lawyers 
lack  of  business  sense  and  dishonesty. 

Now,  while  we  have  been  groping  about  to  find  a  remedy  for  the 
lack  of  confidence  in  the  Bench  and  Bar,  we  have  been  told  that 
it  was  due  to  this,  that,  and  the  other  thing,  but  let  me  tell  you 
that  it  is  traceable  to  the  fact  that  all  over  the  country  there  has 
been  a  constant  undermining  of  confidence  in  the  Bench  and 
Bar  by  laymen  who  desire  to  practice  law  for  the  sake  of  fees. 
One  of  the  members  of  the  American  Bar  Association,  Thomas 
W.  Shelton  of  Virginia,  has  written  a  very  interesting  book  on 
the  subject  of  Procedure.  In  that  book  he  calls  attention  to  the 
fact  that  down  to  the  time  of  Henry  VIII,  when  complaints 
against  lawyers  and  court  procedure  well  nigh  broke  down  the 
entire  system  of  England  and  almost  brought  on  anarchy,  the 
complaint  was  found  to  have  originated  in  the  length  of  the  plead- 
ings. They  were  drawn  by  clerks,  laymen,  and  they  were  paid 
by  the  word ;  the  more  words  there  were,  the  more  money  they  got. 
And  Mr.  Shelton  mentions  the  fact  that  now  at  near  the  close 
of  the  nineteenth  century  we  find  still  prevailing  the  very  same 
conditions,  namely,  this  technical,  long  drawn  out  procedure  that 
had  its  origin  in  the  time  of  Henry  the  VIII.  The  modern 
layman  has  under  modern  commercial  conditions  greatly  im- 
proved upon  the  work  of  the  clerk  in  the  time  of  Henry  the 
VIII,  and  he  has  branched  out  into  numerous  lines  of  business, 
such  as  the  drawing  of  wills,  the  drawing  of  contracts  and  of 
deeds,  and  the  examination  of  titles.  The  incorporated  real 
estate  agent  says  that  the  drawing  of  a  deed  is  not  a  matter  of 
the  practice  of  law  merely  because  it  is  done  by  Teal  estate  men. 
In  other  words,  many  penions  seem  to  have  this  kind  of  an  idea : 
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That  whether  it  is  practicing  law,  or  not,  depends  upon  who  does 
it.  That  is  to  say,  if  a  man  has  a  license  to  practice  law,  though 
he  be  plowing  corn,  he  is  still  practicing  law.  A  wood  sawyer, 
defending  a  case  in  court,  would  be  sawing  wood.  That  kind  of 
argument  is  set  up  to  justify  the  practice  of  law  by  laymen. 

In  a  trust  company  at  my  home,  there  hangs  on  the  wall  of  the 
private  room  a  sign  in  large  letters  with  these  words :  "  The 
most  important  document  you  will  have  to  draw  is  your  will.  It 
should  be  drawn  only  by  an  expert.  Consult  our  trust  company 
department."  The  implication  is  that  the  company  has  a 
monopoly  of  skill  and  intelligence  in  the  drawing  of  wills.  And 
they  advertised  the  same  thing  in  the  newspapers.  Naturally, 
a  business  man  going  into  that  trust  company,  not  having  had 
experience  with  lawyers,  would  think  that  lawyers  are  not  needed 
and  that  the  philanthropic  trust  company  is  the  proper  place 
to  go  to  have  his  will  drawn.  In  line  with  that,  this  thing 
happened  in  that  same  trust  company.  The  client  of  a  young 
lawyer  sold  a  piece  of  property  to  a  widow.  The  widow  asked 
the  lawyer  to  meet  her  at  the  office  of  the  trust  company. 
They  met  there,  and  the  widow  said  to  the  trust  company's  vice- 
president  and  to  the  young  lawyer  who  was  present :  "  I  suppose 
I  ought  to  have  this  title  examined  by  a  lawyer."  Before  the 
lawyer  could  name  a  lawyer  in  Kansas  City,  the  vice-president 
said :  "  Of  course  Mr.  Blank  here  cannot  examine  the  title, 
because  he  represents  the  seller,  and  it  would  be  improper  for 
him  to  do  so.  It  will  not  be  necessary  for  you  to  get  a  lawyer, 
because  our  legal  department  will  examine  it  for  much  less 
money,  and  we  have  nothing  but  experts." 

The  same  thing  goes  on  in  the  real  estate  business  and  with  the 
collection  agency. 

For  every  $10,000  claim  that  lawyers  handle  there  are  30,000 
trifling  things  that  are  handled  by  laymen  in  these  collection 
agencies,  and  in  many  of  the  big  firms  they  bond  the  lawyer  while 
the  layman  who  collects  the  thousands  of  trifling  claims,  is 
never  asked  for  a  bond.  The  National  Association  of  Credit 
Men  of  30,000  members  publish  a  bulletin  called  the  National 
Credit  Men's  Bulletin,  in  which  you  will  see  a  statement  calling 
upon  its  members  not  to  send  claims  for  collection  to  lawyers 
until  their  national  bureau  has  been  first  consulted,  because, 
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they  say,  they  have  often  found  that  it  is  more  difficult  to  collect 
the  money  from  the  lawyer  or  from  the  collection  agency  than  it 
would  have  been  to  collect  it  originally  from  the  debtor  in  the 
first  instance. 

Now,  with  this  sort  of  thing  going  on  all  over  the  country,  it 
seems  to  me  that  it  is  time  the  Bar  Associations  began  to  examine 
the  question  of  whether  the  constant  attack  on  lawyers  and  courts 
should  be  permitted  to  longer  continue.  In  my  opinion  it  should 
be  corrected  at  once.  Unless  it  is  stopped  it  can  only  end  in  the 
destruction  of  the  confidence  of  the  public  in  the  courts  and  in  the 
lawyers,  and  when  once  confidence  in  courts  and  lawyers  is 
destroyed  the  principal  basis  for  the  maintenance  of  society  is 
gone. 

The  President: 

We  will  now  be  glad  to  hear  from  Mr.  Calloway. 

Merrel  Price  Calloway,  Vice-President  of  the  Guaranty  Trust 
Company  of  New  York : 

Mr.  Chairman  :  Mr.  Francis  H.  Sisson,  vice-president  of  my 
company  had  been  invited  to  appear  here  today  to  speak  on  this 
interesting  question,  but  unfortunately  is  now  going  abroad  and 
could  not  be  here. 

We  of  the  trust  companies  have  been  placed  in  rather  a  bad 
light  by  the  preceding  speaker.  Now,  I  think  that  the  chief 
trouble  is  that  there  is  a  misunderstanding  on  the  part  of  the 
public  of  the  respective  functions  of  the  trust  company  and  the 
lawyer.  I  think  that  many  lawyers,  not  understanding  the  real 
operation  of  a  trust  company,  have  been  inclined  to  think  that  it 
is  harmful  to  them,  and  therefore  something  to  be  opposed  by 
them.  And  many  trust  companies  have  not  undertaken  to  make 
clear  just  what  they  do. 

I  do  not  understand  that  the  opposition  of  the  Bar  is  to  the 
business  of  the  trust  company,  but  that  they  simply  want  the 
practice  of  law  kept  distinct  from  the  business  of  the  trust  com- 
pany. I  do  not  understand  that  lawyers  as  a  whole  are  endeavor- 
ing to  stand  in  the  way  of  something  that  is  a  public  need.  One 
might  cite  title  companies.  In  a  great  many  communities  even 
yet  the  examination  of  titles  furnishes  a  very  large  part  of 
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the  revenue  of  a  lawyer.  It  certainly  did  in  cities  where  title  com- 
panies have  been  organized.  Yet  there  was  an  economical  waste 
there,  because  whenever  a  piece  of  property  was  sold,  there  was 
an  examination  of  the  title  and  if  it  was  sold  again,  there  was 
another  examination,  and  so  on,  causing  delay  and  additional 
expense.  The  title  companies  came  into  being  to  fill  the  need, 
to  examine,  to  insure  the  title,  and  save  expense  to  the  public. 
They  invaded  the  field  of  the  lawyers,  it  is  true;  they  took  a 
great  deal  of  the  revenue  that  the  lawyers  had  been  getting,  but 
they  were  filling  a  necessity  which  existed,  and  that  has  been 
accepted  by  the  Bar  generally  and  today  the  title  companies 
receive  the  support  of  the  Bar  as  a  whole. 

So,  too,  the  trust  companies  were  brought  into  being  to  fill 
another  public  need.  There  were  estates  left  to  individual 
executors  or  trustees  that  had  been  carelessly  or  improperly 
handled  and  when  the  executor  or  trustee  died  or  resigned  there 
were  many  knots  to  be  untangled. 

Speaking  for  the  trust  company  I  am  connected  with,  we  do 
not  wish  to  practice  law.  You  do  not  object,  under  the  present 
conditions,  to  the  operation  of  title  companies  nor  to  the  Work- 
men's Compensation  Act  and  other  matters  which  have  invaded 
the  field  of  the  law.  But  as  you  see  it,  the  trust  company  does 
not  invade  the  field  of  the  lawyer  at  all ;  on  the  contrary  it  brings 
him  legitimate  law  business  that  frequently  otherwise  he  would 
not  get. 

To  my  mind  the  ideal  way  of  handling  an  estate  is  for  its 
business  affairs  to  be  handled  by  the  trust  company  and  its  legal 
affairs  by  lawyers.  We  handle  a  great  many  corporate  trusts. 
The  complexity  of  modern  business,  with  all  kinds  of  changes 
in  stocks  and  bonds  and  investments,  creates  a  great  deal  of  detail 
that  can  be  handled  better  by  trust  companies  than  by  an  indi- 
vidual. Lawyers  do  not  object  to  our  doing  that  work ;  they  want 
us  to  do  it.  The  lawyers  want  the  trust  company  to  handle  the 
business  end  of  it,  and  the  trust  company  does  not  desire  to 
handle  the  legal  end  of  it. 

There  may  be  instances  of  trust  companies  who  hold  them- 
selves out  to  draw  wills,  but  certainly  no  trust  company  that  I 
am  familiar  with  in  this  part  of  the  country  does  that.  If  a  man 
comes  into  the  office  of  a  New  York  trust  company  and  discusses 
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the  drawing  of  a  will,  the  trust  company  does  not  draw  the  will 
for  him.  They  advise  him  to  go  to  a  lawyer  to  have  his  will 
drawn — his  own  lawyer.  No  man  is  ever  referred  to  the  trust 
company's  lawyer  for  that  purpose  by  any  company  with  which 
I  am  familiar.  It  cannot  be  said,  in  my  opinion  that  the  trust 
company  is  practicing  law  or  is  endeavoring  to  monopolize  the 
practice  of  law.  Whenever  a  lawyer  brings  in  business  to  a  trust 
company  and  sees  how  the  work  of  a  trust  company  is  carried 
on,  with  a  force  of  trained  men  to  take  up  all  the  various 
matters  of  detail,  he  becomes  convinced  of  the  necessity  for  the 
trust  company  and  he  becomes  one  of  the  best  solicitors  for  busi- 
ness that  the  company  can  have.  In  the  handling  of  an  estate 
the  trust  company  endeavors  to  obtain  the  services  of  the  testator's 
own  lawyer  because  he  is  probably  familiar  with  the  estate.  It 
seems  to  me  that  that  is  the  ideal  arrangement.  The  trust  com- 
pany handles  the  business  side  of  it,  and  the  lawyer  handles  the 
legal  side  of  it. 

Why  cannot  the  evils  of  which  lawyers  complain  be  redkessed 
by  co-operation  between  the  lawyers  and  the  trust  companies 
rather  than  by  the  enactment  of  restrictive  measures  that  will 
cripple  the  legitimate  work  of  the  trust  companies? 

The  President: 

The  subject  is  now  open  for  general  discussion. 

William  V.  Booker,  of  Indiana: 

I  would  like  to  inquire  of  Mr.  Calloway  whether  the  leading 
trust  companies  of  the  country  are  making  any  inquiry  or  are 
doing  anything  to  correct  acts  of  delinquency  on  the  part  of 
some  of  the  other  trust  companies  ? 

Merrel  Price  Calloway: 

Yes,  we  are  doing  all  that  we  can  to  stop  trust  companies  from 
invading  the  legal  field. 

Thomas  J.  O'Donnell,  of  Colorado: 

In  rising  to  speak  on  this  subject  it  is  not  because  of  my 
interest  in  the  practice  of  law  for  the  mere  matter  of  fees.  I 
propose  some  day  to  be  the  author  of  a  bill  to  abolish  lawyers. 
That  will  be  when  we  arrive  at  a  state  of  society  where  everybody 
is  so  perfect  that  lawyers  will  be  no  longer  needed. 
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There  are  two  cases  which  I  suppose  neither  the  Chairman 
nor  the  Secretary  of  this  Conference  ever  heard  of  where  trust 
companies  have  been  convicted  of  violating  a  statute  of  the  State 
of  New  York,  and  on  the  line  of  those  cases  a  bill  was  prepared 
by  the  Committee  on  Law  Reform  of  the  Colorado  Bar  Associ- 
ation and  presented  to  the  Legislature  last  winter,  following 
practically  the  New  York  statute  on  the  subject,  and  it  came 
within  a  vote  or  two  of  passing.  But  you  should  have  seen  the 
lobby  that  the  trust  companies  had. 

I  have  never  known  of  an  estate  being  administered  by  a  trust 
company  under  letters  testamentary  where  lawyers  had  anything 
to  do  with  the  administration  or  earned  any  fee,  except  lawyers 
employed  by  the  trust  company.  We  have  been  accused  of  trying 
to  form  a  lawyers  trust  in  my  state,  and  the  meeting  of  the 
Colorado  Bar  Association  which  was  held  this  year  in  July, 
endorsed  a  bill  to  prevent  the  trust  companies  from  doing  legal 
work,  which  will  be  presented  to  the  next  session  of  the  Legisla- 
ture and  we  have  strong  hopes  of  its  passing. 

John  J.  Sullivan,  of  Washington : 

In  the  State  of  Washington  there  are  signs  in  the  street  cars : 
"  Go  to  a  trust  company  to  have  your  will  drawn."  We  had  a 
law  passed  in  the  state  to  stop  that  advertising.  It  seems  to  me 
that  this  whole  thing  turns  on  the  question  of  ethics.  I  think  it 
would  be  fitting  and  proper,  in  order  to  settle  this  question  once 
and  for  all,  that  the  people  should  be  given  a  clear  understanding 
of  the  relationship.  If  the  Bar  Associations  at  this  meeting 
should  pass  a  resolution  urging  the  state  legislatures  to  enact  a 
law  which  shall  clearly  define  the  relationship  existing  between 
the  trust  companies  and  the  lawyers,  and  it  would  appear  that  the 
trust  companies  are  so  anxious  to  co-operate  with  us  that  they 
would  not  oppose  such  a  bill  or  such  a  resolution,  it  would  help 
matters.  If  you  go  to  a  trust  company  to  have  a  will  drawn  you 
will  find  that  ninety-nine  times  out  of  a  hundred  it  will  recom- 
mend a  lawyer  who  is  its  own  paid  employee.  And  trust  com- 
panies are  prone  to  advertise  the  fact  when  some  lawyer  makes 
a  mis-step,  but  they  do  not  tell  the  public  about  the  trust  com- 
panies that  fail. 
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Elias  Gates,  of  Tennessee: 

The  gentleman  who  has  spoken  here  representing  a  New  York 
trust  company  probably  represents  the  ideal  trust  company.  But 
the  experience  we  have  had  with  trust  companies  is  quite  dif- 
ferent It  is  our  experience  that  the  trust  companies  engage  in 
all  the  law  business  they  can  get.  They  solicit  it.  They  solicit 
the  drawing  of  deeds,  and  they  advertise  and  not  only  assure  the 
public  that  they  have  the  facilities  for  handling  their  matters 
expeditiously  and  better  than  lawyers,  but  that  they  can  draw 
their  wills.  It  does  not  necessarily  follow  that  every  trust 
company  throughout  the  country  follows  the  ideal  policy  of  the 
New  York  company  that  Mr.  Calloway  represents.  I  think  the 
matter  presents  a  grave  situation.  As  I  view  it,  there  is  no  way 
for  the  lawyer  to  reply  to  these  advertisements  of  the  trust 
companies.  The  companies  who  solicit  this  business  eventually 
draw  the  client  away  from  his  former  lawyer,  and  if  they  are 
allowed  to  proceed  unchallenged,  it  is  only  a  matter  of  time 
before  they  will  undermine  the  practice  of  lawyers  and  get  the 
practice  into  their  own  hands.  I  now  think  it  is  time  for  the  Bar 
to  take  some  steps  to  put  restrictions  upon  the  trust  companies 
who  do  this.  The  administration  of  an  estate  may  well  be  com- 
mitted to  a  trust  company,  but  the  legal  services  that  axe  necessary 
in  the  administration  of  the  estate,  either  the  preparation  of  a 
will  or  the  probate  of  the  will,  or  legal  advice  to  the  parties 
interested,  is  a  matter  wholly  separate  and  apart  from  the  finan- 
cial features  of  the  estate. 

I  believe  that  trust  companies  ought  to  exist  for  the  purpose 
of  handling  the  funds  of  an  estate,  because  I  do  not  think  the 
average  lawyer  is  equipped  to  handle  the  funds  of  an  estate  or 
to  keep  proper  accounts.  The  trust  company  is  equipped  to  do 
that  part  of  the  business.  The  trust  company  handles  merely 
the  funds  and  beyond  that  it  ought  not  be  permitted  to  go.  It 
ought  not  to  have  anything  to  do  with  the  drawing  of  wills  or 
the  probating  of  wills.  The  trust  company  is  a  mere  agency 
created  for  the  purpose  of  making  money;  that  is  the  extent  of 
its  business,  it  does  not  exist  to  render  legal  services.  Therefore, 
I  think  it  is  wise  to  take  up  this  matter. 
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Claude  S.  Carney,  of  Michigan : 

One  thought  which  it  seems  to  me  has  been  overlooked  in 
this  discussion  is  this.  It  is  the  matter  of  ethics.  One  of  the  first 
things  that  we  are  taught  as  law  students  is  that  no  decent 
lawyer  can  represent  two  clients  whose  interests  may  be  opposed. 
Now,  when  a  person  goes  to  a  trust  company  and  the  trust 
company's  attorney  draws  that  person's  will,  the  relation  of 
attorney  and  client  is  established  between  the  attorney  and  the 
trust  company;  it  is  a  personal  relation.  Now,  it  seems  to  me 
that  point  has  been  overlooked.  When  a  man  accepts  a  yearly 
employment  as  a  lawyer  in  a  trust  company,  then  there  no  longer 
exists  a  distinct  relationship,  between  the  individual  client  and 
the  lawyer,  the  lawyer  is  in  the  confidential  employment  of 
the  trust  company,  and  is  hot  particularly  interested  in  the 
question  of  ethics. 

L.   0.  Whitnel,  of  Illinois: 

I  think  the  public  is  interested  in  having  as  high-minded, 
intelligent  and  efficient  a  bar  as  possible,  and  the  question 
discussed  here  is  one  of  the  essentials  that  enters  into  that.  It  is 
not  for  the  interest  of  the  public  or  for  the  interest  of  the  bar 
that  legal  services  should  be  performed  by  an  institution,  that 
there  should  be  some  intermediary  between  the  bar  and  the  client. 
Anything  that  promotes  the  independence,  the  success  and  the 
benefit  of  the  Bar  is  in  the  true  interest  of  the  public.  Now,  it 
is  not  in  the  interest  of  the  public  to  make  a  lawyer  the  servant 
of  any  institution.  It  is  in  the  interest  of  the  public  that  the 
lawyer  should  feel  his  responsibility  to  his  client,  should  feel  that 
he  is  responsible  and  that  no  one  else  is  responsible.  It  is  in 
the  interest  of  the  public  that  the  lawyer  should  receive  com- 
pensation for  his  services. 

Merrel  Price  Calloway: 

It  has  been  quite  interesting  to  me  to  hear  what  has  been  said. 
I  want  to  say  that  in  my  opinion  the  trust  companies  themselves 
are  curing  these  evils  that  have  been  mentioned.  Wherever  an 
instance  occurs  like  that  which  the  gentleman  from  Seattle 
mentioned,  the  matter  is  taken  up  by  the  trust  company  organiza- 
tion, and  you  will  find  that  there  is  much  less  of  this  sort  of 
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thing  now  than  there  was  a  few  years  ago.  The  company  that  I 
represent  is  not  the  only  ideal  trust  company.  The  Bankers 
Trust  Company  and  the  Columbia  Trust  Company  of  New  York 
for  instance,  and  other  trust  companies  are  following  the  same 
practice  that  my  company  is  following;  namely,  doing  a  straight 
trust  company  business. 

If  you  will  permit  me  to  say  so,  I  think  that  lawyers  should 
remember  that  they  are  really  the  makers  of  law.  The  majority 
of  the  members  of  the  legislatures  are  lawyers.  In  endeavoring  to 
pass  laws  to  cure  some  particular  defect,  care  should  be  exer- 
cised. If  you  undertake  to  define  what  a  trust  company  shall 
do  and  what  it  shall  not  do  you  ought  to  be  careful  not  to 
make  the  restrictions  so  that  the  trust  company  cannot  do  busi- 
ness at  all. 

Julius  Henry  Cohen: 

May  I  speak  on  behalf  of  the  New  York  County  Lawyers 
Association  which  selected  me  as  one  of  its  delegates  here.  We 
have  a  committee  on  the  unlawful  practice  of  the  law,  and  I  hap- 
pen to  be  the  chairman  of  that  committee.  It  seems  to  me  a 
very  important  fact  would  be  overlooked  if  it  was  not  referred  to 
at  this  point.  The  Trust  Company  Section  of  the  American 
Bankers  Association  is  the  result  of  a  discussion  by  trust  com- 
pany representatives  at  a  meeting  held  a  few  years  ago.  That 
Trust  Company  Section  has  passed  resolutions  admitting  that 
there  were  evils,  and  pledging  themselves  to  co-operate  with 
the  members  of  the  Bar  in  the  elimination  of  such  evils,  and  they 
appointed  a  committee  on  co-operation  with  the  Bar  associations 
of  the  country  to  accomplish  that  end.  Mr.  Sisson  is  the  chair- 
man of  that  committee  of  the  Bankers  Association.  That  com- 
mittee has  opened  its  doors  to  the  reception  of  complaints  that 
may  come  to  it,  and  I  ought  to  say  in  fairness  to  that  committee, 
that  I  know  they  have  acted  in  the  right  way  in  regard  to  the 
complaints  that  have  been  made  to  them.  In  applying  the  funda- 
mental principles  to  the  various  problems  there  may  be  differ- 
ences, but  it  seems  to  me  but  fair  that  I  should  place  upon 
record  the  fact  that  we  in  New  York  are  glad  to  co-operate  with 
the  Trust  Company  Section  of  the  American  Bankers  Association 
in  this  regard. 
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Wm.  H.H.Piatt: 

In  1915,  Missouri  passed  an  act  defining  the  practice  of  law, 
and  now,  when  a  trust  company  undertakes  to  practice  law,  we 
can  have  the  court  determine  what  is  the  practice  of  law.  There 
can  be  no  vitalization  of  the  code  of  ethics  until  you  stop  the 
practice  of  law  by  laymen.  A  man  holding  himself  out  as  prac- 
ticing law  and  making  a  living  thereby  is  practicing  law,  whether 
he  is  a  layman  or  a  lawyer.  Our  state  passed  an  act  defining  the 
practice  of  law,  and  under  that  act,  the  bad  practices  of  trust 
companies,  particularly  in  Kansas  City,  disappeared.  Following 
that  act  and  the  agitation  in  New  York  and  the  cases  in  New 
York,  the  trust  companies  in  New  York  City  and  in  some  other 
states  have  ceased  these  objectionable  practices.  So  that  the 
question  which  it  seems  to  me  confronts  the  lawyers  is  the  ques- 
tion of  determining  what  is  a  correct  definition  of  the  practice 
of  law. 

Mr.  Mershon,  Secretary  of  the  Trust  Company  Section  of  the 
American  Bankers  Association : 

Mr.  Chairman  :  I  came  here  to  listen  and  not  to  speak,  but  I 
feel  impelled  to  offer  one  or  two  suggestions  and  I  hope  possibly 
to  obtain  a  little  information.  It  is  a  pleasure  for  me  to  listen 
to  the  trend  of  thought  that  has  taken  place  here,  because  it  is 
;n  accord  with  the  work  that  we  have  been  doing,  as  Mr.  Cohen 
knows.  I  have  on  several  occasions  approached  him,  as  we  have 
been  advocating  for  a  considerable  time  the  very  things  that  you 
gentlemen  are  interested  in  here. 

I  would  like  to  call  attention  to  the  fact  that  I  hold  in  my  hand 
a  booklet  containing  one  hundred  advertisements  prepared  as 
the  result  of  a  meeting  at  Seattle  at  which  I  was  present,  of  the 
trust  companies  of  the  State  of  Washington.  The  meeting  was  to 
discuss  the  law  which  was  enacted  in  the  State  of  Washington. 
The  situation  in  that  state  is  probably  a  little  more  aggravated 
than  in  any  other  state.  We  have  known  about  it  in  New  York 
for  quite  a  long  time.  I  can  name  a  trust  company  that  caused 
the  trouble.  It  promised  to  draw  wills  for  one  dollar.  Similar 
cases  that  have  come  to  our  attention  throughout  the  United 
States  have  been  very  few.  The  situation  in  Washington  is  now 
being  solved  very  nicely,  and  I  desire  to  say  that  I  am  sure  that 
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if  you  gentlemen  will  co-operate  with  the  trust  companies  you 
will  find  that  they  are  willing  to  co-operate  with  you,  and  you 
will  get  results.  We  publish  in  the  Trust  Company  Section  of 
the  American  Bankers  Association  from  time  to  time  bulletins 
on  publicity — two  of  which  I  hold  in  my  hand — in  which  proper 
advertising  throughout  the  country  is  advocated.  I  would  like 
very  much  to  have  any  of  you  gentlemen  who  are  interested  look 
at  these  bulletins  and  see  if  the  advertisements  we  are  advocating 
are  not  in  accordance  with  your  ideas.  Mr.  Piatt  mentioned 
a  trust  company  advertisement  that  a  customer  saw  in  a  trust 
company  office  in  his  city.  Whenever  you  run  across  anything 
like  that,  send  word  about  it  in  to  the  headquarters  of  the  Trust 
Company  Section  of  the  American  Bankers  Association  at  6 
Nassau  Street,  New  York,  and  we  will  give  it  attention. 

I  want  to  assure  you  that  there  is  an  organized  effort  being 
made  by  the  Trust  Company  Section  of  the  American  Bankers 
Association  to  correct  these  evils.  I  have  personally  studied  the 
subject  for  two  years  and  a  half,  and  the  sentiments  of  our  asso- 
ciation are  absolutely  in  accord  with  the  viewB  held  by  you 
gentlemen  here. 

Baleigh  C.  Blackford,  of  Virginia : 

This  discussion  has  not  resulted  in  the  taking  of  any  action. 
Without  any  preliminary  thought,  I  move  that  it  is  the  sense  of 
this  Conference  that  a  definition  should  be  given  to  the  practice 
of  law  which  should  either  be  placed  in  the  code  of  Ethics  of  the 
American  Bar  Association  or  enacted  into  the  law  of  the  different 
states.  I  move  that  a  committee  be  appointed  by  the  Chair 
now  to  frame  such  a  resolution  and  report  it  this  afternoon. 

The  President: 

The  motion  is  carried.  I  will  appoint  on  that  committee 
Mr.  Blackford,  Mr.  Piatt,  and  Mr.  O'Donnell,  with  directions  to 
formulate  a  resolution  as  has  been  suggested. 

Becess  until  2  P.  M. 

Afternoon  Session. 

The  President: 

I  believe  the  committee  which  was  appointed  this  morning  is 
not  yet  ready  to  report  a  resolution.  Accordingly,  we  will  pro- 
ceed to  the  subject  set  down  for  this  session,  namely,  the  proposal 
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of  the  American  Judicature  Society  for  the  incorporation  of  the 
Bar  in  the  several  states. 

Herbert  Harley,  of  Illinois: 

Me.  President:  We  all  believe  in  some  sort  of  organization  of 
the  Bar.  Lawyers  are  a  class  of  privileged  citizens  exercising 
a  prerogative  that  is  solely  theirs  and  at  the  present  day  at  least 
we  are  all  agreed  that  there  must  be  some  sort  of  organization 
among  them.  The  question,  then,  arises  whether  the  organiza- 
tions that  now  exist  in  the  various  states — I  speak  of  the  state 
bar  associations  only — are  entirely  adequate  for  present  needs; 
whether  they  have  kept  abreast  of  the  evolution  of  society  in  this 
present  century ;  and  I  should  say  at  the  start  that  as  I  have  criti- 
cized them,  I  have  a  great  deal  of  respect  for  them.  It  is  to  give 
them  greater  power  that  I  address  my  criticism.  I  do  not  con- 
sider that  they  are  just  what  they  should  be,  still  I  admire  them. 

Now  then,  for  the  defects  of  the  present  organizations  of  the 
state  bar  associations.  They  are  not  all  identical,  but  they  have 
a  wonderful  resemblance.  Of  course,  there  are  environal  differ- 
ences, and  what  I  say  will  not  apply  to  all  the  smaller  states 
where  the  bar  is  all  settled  and  thereby  knows  everybody  else 
and  they  have  bases  of  knowledge  which  is  necessary  for  an  easy 
working  out  of  ethical  principles.  I  speak  of  the  typical  states. 
Now,  if  a  bar  association  is  a  good  thing  why  does  it  not  have 
more  members.  In  brief,  there  is  a  numerical  weakness.  Only 
between  twenty  and  twenty-five  per  cent  of  the  lawyers  in  each 
state  are  enrolled  in  the  bar  association  of  the  state.  There  is 
something  wrong  about  that.  I  do  not  necessarily  mean  that 
every  lawyer  must  be*  in  it,  but  certainly  more  than  twenty  per 
cent  of  the  lawyers  should  be. 

The  next  thing  is  the  weakness  of  bar  associations  before  the 
legislatures.  Important  subjects  are  coming  up  every  year 
and  yet  we  know  that  the  demands  of  the  bar  associations  are 
not  receiving  as  much  consideration  from  the  state  legislatures  as 
they  are  entitled  to,  notwithstanding  the  fact  that  in  every  legis- 
lature there  are  more  lawyers  than  any  other  class  of  people, 
and  that  the  judiciary  committees  where  these  measures  usually 
fail,  are  composed  of  lawyers.  The  members  lack  interest  in 
matters  of  the  bar  associations.  Taken  generally,  the  members 
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do  not  attend  a  meeting  more  than  once  in  three  or  four  years, 
and  they  do  not  complain  if  the  report  of  the  annual  meeting  does 
not  reach  them  until  eight  or  ten  months  after  the  meeting. 

Again  the  committee  system  is  to  say  the  least  inconvenient. 
Some  states  are  large  and  the  members  are  scattered  and  are  not 
easily  brought  together.  I  believe  there  is  too  much  time  given  to 
the  preparation  of  reports.  A  full  year  is  usually  given.  I  believe 
it  would  be  better  to  make  reports  within  sixty  days.  Then  again 
there  is  too  short  a  time  given  to  debate.  When  a  committee  has 
prepared  a  report,  it  should  be  adequately  debated.  There  is 
only  a  small  attendance  at  the  meetings.  This  is  due  to  the 
difficulty  of  attending  regularly,  but  if  one  does  not  attend 
regularly  he  loses  much  of  the  advantage.  If  members  can  get 
all  that  they  seek  in  recreation  at  these  meetings  they  are  very 
well  repaid. 

The  next  suggestion  I  -shall  make  should  be  said,  in  some  re- 
spects, to  embody  all  the  other  suggestions.  Autocratic  govern- 
ment. The  clique  is  necessary,  under  the  present  style  of  con- 
stitution and  by-laws.  It  is  a  beneficent  oligarchy.  These  men 
are  doing  a  splendid  work,  but  the  clique  government  is  standing 
in  the  way  of  the  proper  evolution  of  the  power  to  make  it 
responsible  to  the  public,  which  is  perhaps  its  ultimate  purpose. 
Then  the  short  tenure  of  office  of  the  president.  Of  course,  if 
the  president's  office  is  purely  that  of  a  figure  head,  it  should  be 
short.  I  have  never  heard  of  but  one  state  bar  association  presi- 
dent being  elected  a  second  time.  I  think  this  tends  to  weaken 
the  structure  a  great  deal.  The  secretary  is  the  only  continuing 
officer,  and  he  has  no  particularly  executive  authority.  The 
short  tenure  of  the  president  merely  emphasizes  the  defect. 

Then  the  matter  of  publications  is  entirely  inadequate  to  keep 
up  the  interest  of  the  members  in  the  association.  The  publica- 
tions in  almost  all  of  them  are  limited  to  the  annual  report*  and 
that  comes  out  months  after  the  meeting.  Another  defect  is  a 
lack  of  funds  to  do  important  legislative  research  work  which  the 
bar  ought  to  be  engaged  in,  and  is  endeavoring  in  a  certain 
measure  to  do.  And  there  is  a  lack  of  funds  to  carry  on  the  work 
of  the  Grievance  Committee.  In  New  York  City,  one  of  the  city 
associations  contributes  $25,000  a  year  for  the  purpose  of  dis- 
ciplining erring  brothers.    Another  matter  is  weakness  in  disci- 
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plining  lawyers.  That  alone  is  enough  of  a  point  for  us  to  start 
from.  The  bar  associations  throughout  the  country  are  gradually 
beginning  to  face  this  great  problem  of  cleaning  up  the  bar  of  the 
several  states.  They  are  struggling,  and,  for  the  most  part,  doing 
it  rather  badly,  speaking  generally  throughout  the  country,  but 
in  New  York  City  they  have  plenty  of  money  and  they  are  able 
to  do  it  very  effectively.  The  weakness  from  clique  control  is 
reflected  in  the  matter  of  disciplining  erring  brothers. 

We  might  consider  for  a  moment  what  the  bar  associations 
do  in  other  countries.  The  lawyers  of  the  United  States  in  their 
collective  capacity  are  difEerent  from  the  lawyers  of  any  other 
part  of  the  world,  in  that  their  organization  as  an  entity  has  only 
just  started.  In  the  older  countries  they  have  gone  much  further. 
They  educate  novices  to  the  Bar.  Legal  education  in  this  country 
has  made  wonderful  strides.  In  other  countries  the  lawyers 
control  admissions  to  the  Bar.  That  is  a  great  feature.  How 
can  you  have  a  body  that  does  not  say  who  is  to  constitute  its 
membership  and  then  does  not  say  afterwards  what  are  the  terms 
upon  which  a  member  stays  in?  Elsewhere  the  Bar  necessarily 
exercises  a  controlling  discipline,  with  the  virtual  power  to  disbar. 
Take,  for  instance,  the  Canadian  Bar.  In  Canada  the  societies 
of  members  of  the  Bar  educate  the  young  men;  they  admit  them, 
and  when  a  young  man  is  admitted  to  the  law  side  of  the  court 
it  is  practically  equivalent  to  being  admitted  to  practice.  The 
signing  of  the  roll  in  court,  and  the  introduction  to  the  Judge, 
is  a  mere  perfunctory  function.  The  young  man  is  really 
admitted  to  the  Bar  when  he  is  taken  into  the  Society.  Take  a 
young  man  in  Ontario.  He  must  be  five  years  in  an  office  from 
the  time  he  has  first  indicated  his  intention  to  become  a  lawyer, 
then  he  is  admitted  to  take  an  examination  such  as  is  prescribed 
by  the  law  of  Upper  Canada,  and  then  he  is  introduced  to  the 
court.  From  the  very  beginning  there  is  a  place  for  him.  He  is 
no  better  qualified  than  the  young  man  who  comes  through  our 
schools,  but  he  is  better  qualified  than  the  young  man  who  comes 
up  from  the  law  office  in  many  of  our  states.  If  he  is  disbarred, 
he  can  never  get  back.  He  has  a  guarantee  of  a  living  if  he 
behaves  himself.  In  Wisconsin  a  man  has  to  be  a  very  successful 
student  to  pass  the  Bar  examination,  and  I  am  told  that  that  has 
now  gone  on  for  such  a  length  of  time  that  a  young  lawyer  is  now 
assured  of  making  a  respectable  living,  and  he  is  not  going  to 
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have  the  question  put  up  to  him  as  to  whether  his  survival  means 
engaging  in  questionable  practices. 

Now,  a  word  as  to  what  we  would  like  to  accomplish.  We  want 
to  arouse  an  interest  on  the  part  of  every  member  of  every  state 
bar  association  and  we  want  as  large  a  membership  as  we  can  get, 
and  then  we  want  control  of  the  association  by  the  members. 
You  cannot  have  interest  otherwise. 

Charles  Martindale,  of  Indiana : 

As  a  class  we  are  not  and  never  have  been  popular  and  I  know 
of  nothing  that  would  more  accelerate  that  feeling  than  the  intro- 
duction into  any  general  assembly  of  a  bill  to  incorporate  a 
lot  of  lawyers.  This  feeling  in  regard  to  our  profession  is  not 
new  in  the  United  States.  It  swept  over  the  country  in  the 
forties  and  it  resulted  in  the  adoption  of  the  New  York  Code  of 
1848,  which  was  copied  by  the  states,  notably  by  Indiana,  where 
it  was  embodied  in  its  constitution,  that  every  man  having  a 
good  moral  character  should  have  the  right  to  practice  law,  and 
from  shortly  after  1850  down  to  the  present  time  the  lawyers 
of  that  state  have  been  trying  to  get  that  out  of  the  constitution 
and  they  haven't  been  able  to.  Now  what  has  been  the  result? 
I  suppose  that  we  have  about  the  same  proportion  of  bad  cases  that 
you  have  in  Boston  and  in  New  York  and  in  Philadelphia.  We 
would  like  to  have  only  men  admitted  to  the  Bar  who  have  passed 
due  and  proper  examinations,  showing  their  fitness  to  practice 
the  profession,  but  those  who  wish  to  may  enter  if  they  have  a 
good  moral  character,  and  hold  up  their  hands  and  be  sworn, 
but,  like  water,  they  -all  find  their  level  and  the  fittest  survive. 
And  I  may  say  that  we  frequently  have  the  usual  proportion  of 
foreign-born  young  men  who  come  out  and  live  with  us  long 
enough  to  be  qualified  as  lawyers  and  then  go  back  and  are 
admitted  on  certificates  in  New  York  and  some  of  the  other 
eastern  states. 

Now  the  proposition  here  as  I  understand  it,  is  to  change  to 
an  incorporated  association  in  the  hope  that  you  will  have  more 
democratic  control  of  the  Bar,  but  it  has  been  my  limited  experi- 
ence that  there  is  just  as  much  tendency  in  corporations  to 
govern  by  the  few  as  there  is  in  unincorporated  societies.  It  is 
the  great  tendency,  especially  where  there  are  a  large  number  of 
shareholders,  to  allow  the  few  to  advise  on  corporate  manage- 
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ment,  and  generally  large  bodies  of  shareholders  follow  the  advice 
of  the  few;  and  the  tendency  in  incorporated  as  well  as  in 
unincorporated  associations,  is  just  as  strong  towards  cliques. 

I  think  this  proposition  is  idealistic.  It  would  indeed  be  a  very 
great  matter  if  we  could  prevent  unfit  men  coming  to  the  practice 
of  law,  but  what  lawyer  is  there  who  has  not  under  the  appoint- 
ment of  the  court  gladly  devoted  his  time  to  prosecuting  and 
carrying  through  disbarment  proceedings.  We  have  all  done  it, 
and  we  do  it  freely,  I  will  not  say,  gladly.  So  far  as  the  sanita- 
tion of  the  Bar  is  concerned,  I  have  found  that  an  active  state 
bar  association,  or  an  active  local  bar  association,  is  just  as  effec- 
tive through  its  Grievance  Committee  in  presenting  cases,  mal- 
feasance by  lawyers  to  the  court  as  if  they  were  incorporated 
bodies.  You  will  never  make  a  great  body  of  lawyers  a  close 
corporation.  The  best  you  can  do  in  this  fierce  democracy  of  ours 
is  to  allow  the  law  of  selection  and  experience  to  weed  out  the 
unfit,  using  diligence  through  your  local  associations  to  present 
the  facts  to  the  court.  It  is  the  duty  of  the  court  and  of  the 
prosecuting  attorney — it  is  the  duty  of  those  charged  with  the 
administration  of  the  criminal  law — to  prosecute  bad  lawyers, 
just  as  much  as  it  is  their  duty  to  prosecute  bad  men  in  any  other 
calling  in  life. 

John  B.  Winslow,  of  Wisconsin: 

Me.  Chairman  :  I  am  a  member  of  this  Judicature  Society. 
It  is  just  as  my  friend  says,  it  is  chasing  ideals.  It  surely  is. 
But  if  it  were  not  for  ideals  in  this  world  where  would  we  be. 
We  want  more  esprit  de  corps.  How  are  we  going  to  get  it? 
Most  of  you  that  are  as  old  as  I  am  remember  that  when  you  were 
admitted  to  the  Bar  you  didn't  have  very  much  of  an  idea  what 
you  were  doing  except  that  you  were  being  admitted  to  a  society 
for  the  purpose  of  enabling  you  to  make  a  living.  I  know  that 
I  had  no  particular  idea  that  I  was  joining  a  great  body  of  men 
who  were  supposed  to  be  helping  along  and  ministering  in  the 
temple  of  justice. 

Now,  the  proposition  here  is  to  try  to  do  something  which  will 
make  the  Bar  generally,  and  the  young  men,  feel  that  they  are 
joining  something  when  they  are  admitted  to  the  Bar;  that 
they  are  not  merely  earning  their  living,  but  that  they  are  trying 
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tQ  do  something  for  society  and  the  administration  of  justice. 
I  tell  you,  my  friends,  that  in  the  years  to  come  that  is  going  to 
be  more  and  more  the  case.  We  talk  about  crises;  we  talk  about 
this  being  the  greatest  crisis  in  the  history  of  the  world.  I  tell 
you  that  in  the  course  of  the  next  twenty  or  twenty-five  years 
the  Bar  has  got  to  take  upon  its  shoulders  a  very  big  share  of 
the  work  in  helping  to  solve  the  problems  that  are  arising  in  this 
present  crisis.  How  are  we  going  to  do  it — as  snipers  on  the 
outside,  here  a  man  and  there  a  man?  Or  are  we  going  to  do 
it  as  an  army?  There  has  got  to  be  a  great  deal,  not  merely  of 
substantial  legislation,  but  of  legislation  towards  improving  the 
administration  of  justice.  Why,  the  Bolsheviki  attack  the  courts 
the  first  thing.  They  say  the  courts  and  the  lawyers  are  flim- 
flamming  the  laboring  men.  We  have  got  to  show  that  the  courts 
are  really  doing  justice,  that  they  are  the  friends  of  the  laboring 
men.  We  must  improve  the  administration  of  law  in  the  courts. 
Who  shall  do  that  but  lawyers  ?  And  how  are  they  to  do  it  unless 
they  are  combined  and  of  one  mind  on  the  subject? 

P.  H.  Martin,  of  Wisconsin: 

I  am  not  prepared  to  discuss  the  merits  of  the  plan  that  has 
been  proposed,  but  I  will  say  that,  in  my  opinion  the  relation 
of  the  state  bar  associations  to  the  American  Bar  Association 
is  not  as  close  as  it  should  be.  May  we  not  begin  by  some  modi- 
fication of  the  Constitution  of  the  American  Bar  Association  and 
make  it  an  association  in  which  each  state  association  to  be  a 
division  of  the  American  Bar  Association.  I  think  that  in  that 
way  we  would  have  one  spirit,  one  ideal  and  one  organization. 
The  thought  has  occurred  to  me  repeatedly  that  if  an  association 
could  be  organized  along  the  lines  of  the  fraternal  associations 
we  would  reach  the  ideals  of  the  profession,  and,  as  well,  bring 
about  a  situation  which  would  produce  the  greatest  good  to  the 
lawyer  wherever  he  is.  The  American  Bar  Association  ought  to 
be  large  enough  and  comprehensive  enough  to  include  every 
worthy  lawyer  in  the  United  States. 

Clarence  N.  Goodwin,  of  Illinois : 

The  suggestion  made  by  Mr.  Harley  strikes  me  as  the  most 
radical  as  well  as  one  of  the  most  interesting  suggestions  that  has 
been  made.    It  seems  to  strike  the  gentleman  from  Indiana  as 
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one  that  will  be  the  most  shocking  and  unpopular.  Now,  it  ia 
shocking  in  a  way,  because  we  have  grown  up  with  the  idea  that 
permission  to  practice  law  should  be  considered  as  a  right  that 
inheres  in  the  person  who  is  able  to  convince  the  members  of  his 
Supreme  Court  that  he  has  a  minimum  amount  of  qualifica- 
tions. I  venture  to  suggest  that  permission  to  practice  law  ought 
not  to  be  considered  as  a  right,  but  should  be  considered  as  a 
privilege;  and  a  privilege  that  should  be  extended  to  a  man  only 
upon  the  basis  that  he  can  be  in  a  high  degree  helpful  in  the 
administration  of  justice;  but  a  privilege  that  should  be  retained 
only  so  long  as  he  continues  to  be  an  honorable  man  and  an 
intelligent  and  helpful  factor  in  the  administration  of  justice. 

It  seems  to  me  that  the  question  of  who  shall  be  admitted  to 
the  Bar  is  one  that  ought  to  be  left  to  the  lawyers  themselves. 
I  venture  to  suggest  that  wherever  the  question  of  who  shall  be 
admitted  to  practice  law,  and  how  long  a  man  shall  remain  a 
practicing  lawyer,  has  been  left  to  the  lawyers  themselves,  the 
lawyers  have  been  respected ;  but  where  it  has  been  left  as  it  is 
in  this  country,  the  members  of  the  Bar  have  not  been  respected. 
I  think  the  sugestion  that  a  man  should  become  a  member  of  an 
incorporated  society,  and  contribute  to  the  mainteance  of  a  society 
of  high  standing,  and  that  the  question  whether  he  should  con- 
tinue to  be  a  member  of  the  Bar  should  be  left  to  the  lawyers 
themselves — I  think  that  is  the  best  suggestion  that  has  been 
made  on  this  subject. 

John  M.  Harris,  of  Pennsylvania: 

The  Chairman  may  recall  that  many  years  ago,  before  this 
American  Bar  Association  Lord  Russell  delivered  an  address  on 
the  subject  of  International  Law.  At  that  time  it  was  remarked 
by  leaders  of  the  American  Bar  that  while  we  perhaps  here  knew 
as  much  about  the  subject  as  Lord  Russell,  there  was  about  his 
paper  a  kind  of  education  that  we  did  not  possess.  Then,  with 
our  genius  for  organization,  the  American  Bar  Association 
appointed  a  Committee  on  Legal  Education,  and  a  propaganda 
was  commenced  for  the  purpose  of  standardizing  admission  to 
the  Bar.  You  all  know  that  since  that  time  there  has  been  a 
wonderful  improvement.  It  happened  to  be  my  good  fortune  to 
help  to  organize  the  Pennsylvania  State  Board  of  Law  Examiners 
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about  twenty  years  ago,  and  I  have  been  a  member  of  that  board 
ever  since.  Now,  I  believe  in  organization.  I  believe  in  making  it 
particularly  impressive  on  the  young  man  who  seeks  admission 
to  our  profession  that  he  shall  seek  admission  to  some  organiza- 
tion. Before  we  began  to  standardize  legal  education  and  admis- 
sion to  the  Bar,  admission  to  the  Bar  was  very  informal.  I 
believe  in  making  it  impressive.  Therefore,  sir,  I  endorse  the 
plan  that  has  been  suggested  here,  so  learnedly  suggested  by  our 
Chairman,  that  we  incorporate  the  several  state  bar  associations, 
and  then  those  associations  will  no  doubt  consider  in  their  own 
bodies  the  detail,  so  that  the  several  matters  that  may  come  up 
before  them,  by  way  of  standardizing  admission  to  the  Bar  and 
by  way  of  disciplining  erring  members  of  the  Bar,  will  be  worked 
out  successfully. 

W.  H.  H.  Piatt: 

In  order  to  get  concrete  action  upon  this  proposition,  I  move 
that  the  Chair  appoint  a  committee  of  five,  with  a  sub-committee 
of  48 — one  from  each  state — to  report  on  the  question  of  incor- 
porating the  Bar  in  the  various  states. 

Edwin  T.  Merrick,  of  Louisiana: 

I  am  in  favor  of  the  appointment  of  such  a  committee.  The 
people  at  the  present  time  are  a  little  tired  of  too  much  organiza- 
tion. I  am  one  of  those  who  believe  that  the  Supreme  Court  is 
the  proper  tribunal  to  lay  down  the  regulations  concerning  the 
practice  of  members  of  the  Bar  throughout  the  country.  The 
same  principle  applies  to  running  our  own  affairs.  There  is  no 
doubt  that  organized  action,  having  a  body  to  look  up  to,  will 
have  a  good  effect.  We  have  made  the  first  start  in  attempting 
to  raise  the  standard  in  the  several  states.  In  Louisiana  we 
could  not  put  in  an  educational  qualification  of  any  sort  before 
our  legislature.  It  sems  to  me  we  have  got  to  begin  here  on  the 
plan  mentioned  by  the  gentleman  from  Chicago — having  a  close 
corporation  of  men,  who  are  looked  up  to  as  leaders  of  the  Bar, 
and  then  working  along  the  other  scheme. 

Charles  Martindale: 

The  State  Bar  Association  of  Indiana  is  already  incorporated 
under  the  general  voluntary  association  act.    I  am  not  in  favor 
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of  disorganization.  No  man  has  ever  stood  more  for  organiza- 
tion than  I  have.  I  believe  in  upholding  the  highest  ethics  of 
the  profession.  But  if  you  undertake  to  make  a  general  statute 
for  the  incorporation  of  attorneys  you  will  find  in  most  of  the 
states  difficulty  in  getting  it  through. 

T.  J.  O'Donnell: 

We  could  not  in  Colorado  incorporate  such  an  association  as 
is  here  proposed  without  an  amendment  to  our  state  constitu- 
tion. We  have  a  provision  in  our  constitution  against  the  grant- 
ing of  special  charters,  and  no  corporation  can  be  created  in 
Colorado  except  under  the  general  law.  So  if  we  undertook  to 
make  a  general  law  under  which  the  Bar  could  come  in,  we  would 
have  to  provide  for  an  incorporation  under  which  the  ministers 
and  the  doctors  could  come  in. 

I  agree  with  the  gentleman  from  Louisiana.  So  far  as  the 
western  part  of  this  country  is  concerned  there  is  a  tendency  on 
the  part  of  the  public  to  believe  that  it  is  the  privilege  of  every 
free  born,  American  citizen,  to  become  a  lawyer  if  he  can  get 
his  name  on  the  roll;  and  I  do  not  believe  that  in  most  of  the 
western  states  we  could  carry  through  a  constitutional  amend- 
ment In  Colorado  the  state  bar  association  is  organized  under 
the  general  law.  We  had  for  twenty  years  a  most  successful 
period  of  our  local  bar  association,  an  organization  which  was 
unique  because  it  was  not  incorporated  and  had  neither  consti- 
tution nor  by-laws,  and  yet  we  got  along  splendidly  and  followed 
all  the  principles  of  law. 

A  Delegate: 

It  has  been  held  in  my  state  that  admission  to  the  Bar  is  in 
the  hands  of  the  court,  and  that  an  act  of  the  legislature  prescrib- 
ing who  shall  be  admitted  to  the  Bar  is  unconstitutional. 

It  is  suggested  by  Mr.  Harley  that  admission  to  the  Bar  in 
Canada  follows  as  a  matter  of  course  after  a  young  man  has  been 
admitted  to  the  Canadian  law  societies.  It  does  not  seem  to  me 
that  it  is  a  matter  that  the  legislatures  can  deal  with,  but  it  is 
certainly  a  matter  that  the  courts  can  deal  with  if  they  will  call 
to  the  Bar  only  those  gentlemen  who  are  recommended  by  an 
incorporated  society — if  they  will  recognize  the  Bar  to  that 
extent — and  I  don't  think  it  is  a  matter  that  can  finally  be  dealt 
with  by  the  legislatures. 
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Harry  S.  Mecartney,  of  Illinois: 

Were  the  question  under  this  resolution,  of  having  a  committee 
to  spend  another  year  reporting  upon  the  question  whether  the 
Bar  at  large  should  be  incorporated  or  not,  I  should  oppose  it. 

My  suggestion  is  that  this  committee  consider  whether  this 
plan  should  be  adopted,  or  not,  and  endeavor  to  work  out  an  ideal 
plan  by  which  the  expression  of  the  American  Bar  Association 
shall  always  have  a  respectful  hearing. 

The  resolution  presented  by  Mr.  Piatt  was  then  adopted. 

The  President: 

The  Secretary  will  now  read  the  Report  of  the  Committee  on 
Besolutions. 

The  Secretary: 

"  Resolved,  That  it  is  the  sense  of  this  meeting  that  it  is  in 
the  interest  of  society  that  the  intimate  and  direct  relationship 
of  attorney  and  client  shall  be  preserved,  and  that  corporate  or 
lay  practice  of  law  is  destructive  of  that  relationship  and  tends  to 
lower  the  standard  of  professional  responsibility; 

"  Resolved  Further,  That  Trust  Companies,  while  performing 
proper  and  legitimate  functions  of  a  business  and  fiduciary  char- 
acter, are  not  constituted  or  organized  for  the  purpose  of  furnish- 
ing legal  advice  to  clients— drawing  wills  or  furnishing  legal 
services; 

"Resolved  Further,  That  the  efforts  of  the  Trust  Company 
Section  of  the  American  Bankers'  Association  to  eliminate  evil 
practices  on  the  part  of  trust  companies  be  encouraged  and  the 
effort  to  co-operate  with  the  Bar  be  cordially  welcomed ; 

"  Resolved,  To  that  end,  that  we  recommend  to  state  and  local 
bar  associations  that  they  bring  to  the  attention  of  the  Trust 
Company  Section  of  the  American  Bankers'  Association  any  evil 
practices  of  trust  companies  or  bankers  of  which  they  are  aware 
in  order  that  the.  bankers'  organization  may,  like  the  lawyers' 
organization,  purge  its  ranks  of  wrong  doing  or  error; 

"Resolved  Further,  That  a  special  committee  of  six  be  ap- 
pointed to  prepare  for  the  use  of  state  and  local  bar  associations 
a  careful  brief  of  what  constitutes  practice  of  the  law  and  what 
constitutes  unlawful  and  improper  practice  of  the  law  by  laymen 
or  lay  agencies,  and  that  said  committee  report  at  the  next 
Conference. 

Raleigh  C.  Blackford, 

TH0MA8    J.    O'DONNELL, 

William  H.  H.  Piatt, 
£;S  Committee." 
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William  H.  H.  Piatt :  •:! 

I  move  the  adoption  of  this  Report  '  :.'i\  ]  j 

The  resolutions  were  then  adopted.  »''•  j 

Harry  S.  Mecartney :  •  i  ,,..    j       * 

I  desire  to  be  recorded  as  voting  No.  ! 

William  H.  H.  Piatt:  **hj 

I  offer  the  following: 

"Resolved,  That  this  Conference  meet  again  next  year,  and 
that  a  Committee  of  Five  be  appointed  to  prepare  and  outline 
a  proper  program  for  discussion/' 

I  also  move  that  a  committee  be  appointed  by  the  Chair  to 
nominate  officers  for  the  Conference  for  the  ensuing'  year. 

Both  motions  were  adopted. 

William  V.  Booker,  of  Indiana:  ^" 

I  have  a  resolution  that  I  desire  to  offer,  and  I  venture  to  state 
that  my  investigation  of  this  question  arose  through  the  recent 
balloon  accident  in  Chicago  where  it  was  found  that  there  was 
no  branch  of  jurisprudence  which  covered  the  subject.  My  reso- 
lution is  this : 

"  Resolved,  That  it  is  the  sense  of  this  Conference  that  aero- 
nautics and  aerography  lie  within  the  admiralty  jurisdiction  of 
the  United  States  and  should  be  entertained  accordingly;  that 
a  committee  representing  each  state  of  the  United  States  here 
represented,  be  appointed  to  make  further  inquiry  into  this 
question  and  report  its  conclusions  to  the  American  Bar  Asso- 
ciation, to  the  end  that  the  proper  communication  may  be  made 
to  the  Congress  of 'the  United  States  and  appropriate  legislation 
extending  remedies  to  the  aggrieved  at  common  law  may  be 
enacted/'  \ 

While  it  may  be  inappropriate  to  speak  to  this  resolution 
before  the  question  upon  it  is  put,  I  wish  to  say  that  aerography 
or  the  science  of  riding  on  the  atmosphere  is  comparable  to  the 
navigation  of  ships.  The  lines  of  aeronautical  communication 
are  controlled  by  science.  We  used  to  have  no  such  control  until 
the  famous  case  extending  the  admiralty  jurisdiction  of  the 
United  States  from  tide-water,  which  had  been  the  universal 
limit  of  jurisdiction,  to  the  high  waters  of  navigation.  I  am 
persuaded  that  the  admiralty  jurisdiction  is  the  proper  juris- 
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diction  for  this  class  of  cases.    There  can  be  no  boundary  lines 
in  the  air. 

I  believe  that  the  people  of  this  country  who  are  devoted  to 
the  common  welfare  would  invite  the  help  of  this  Association  on 
this  subject  There  may  be  catastrophes  arising  which  could  not 
be  reached  otherwise  without  coming  in  conflict  with  our  cher- 
ished principle  of  local  government  There  have  been  some  acts 
of  Congress  extending  the  jurisdiction  of  admiralty  law.  It 
would  be  a  great  hardship  in  many  of  the  states  for  persons  who 
are  aggrieved  to  bear  the  heavy  burden.  So  I  venture  to  suggest 
that  our  courts  of  common  law  should  be  given  jurisdiction  to 
try  these  cases,  under  some  proper  supervision. 

The  President: 

May  the  Chair  inquire  of  Mr.  Booker  whether  it  would  not 
answer  his  purpose  if  the  words  "  should  properly  "  were  inserted 
before  the  word  "  lie "  on  the  second  line,  so  that  we  may  not 
without  consideration  submit  ourselves  to  the  proposition  that 
it  does  lie  within  admiralty  jurisdiction  ? 

William  V.  Booker: 

Yes;  I  am  quite  agreeable  to  that  suggestion  of  the  Chair. 

The  President: 

Then  the  question  is  upon  the  resolution  offered  by  the  gentle- 
man from  Indiana  as  now  amended.  All  in  favor  of  it  will  say 
aye;  opposed,  no.    The  ayes  have  it  and  it  is  adopted. 

The  Chair  will  announce  as  the  Committee  on  Nominations 
to  be  appointed  under  the  resolution  of  Mr.  Piatt  the  following: 
Wm.  H.  H.  Piatt,  of  Missouri;  John  Lowell,  of  Massachusetts; 
Charles  A.  Boston,  of  New  York ;  Albert  D.  Early,  of  Illinois ; 
Edwin  T.  Merrick,  of  Louisiana.  This  committee  is  requested 
to  meet  immediately  upon  adjournment  of  this  session. 

John  J.  Sullivan,  of  Washington: 

At  this  time  I  want  to  pay  my  respects  to  the  splendid  work 
of  Mr.  Cohen.  I  want  to  say,  in  behalf  of  the  Washington  State 
Bar  Association,  that  we  are  getting  a  great  deal  of  good  out  of 
this  movement.  It  seems  to  me  we  get  more  good  out  of  these 
straight  from  the  shoulder  discussions  than  we  do  from  the 
general  meetings  of  the  American  Bar  Association  itself. 
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We  inaugurated  a  movement  in  Seattle  to  look  into  some  of  the 
work  that  lawyers  were  doing  in  connection  with  the  war.  We 
adopted  the  canon  of  ethics  laid  down  by  the  American  Bar 
Association.  Last  year  we  asked  the  committee  whether  or  not 
it  was  unethical  for  a  lawyer  to  take  money  for  his  services  in 
seeking  to  keep  a  man  out  of  the  army,  and  the  committee  replied 
emphatically  that  it  was.  It  was  my  misfortune  to  be  attached  to 
the  military  intelligence  bureau  instead  of  to  active  service,  but 
I  did  have  the  privilege  of  learning  a  few  facts;  I  learned  about 
the  efforts  that  some  lawyers  were  making  to  keep  men  out  of 
the  service,  and  I  want  to  tell  you  gentlemen  that  our  plan 
whereby  the  Supreme  Court  appointed  three  members  of  our  Bar 
to  recommend  the  disbarment  of  these  lawyers  has.  worked  well. 
We  recommended  to  the  Supreme  Court  for  disbarment  three 
lawyers  who  had  received  sums  of  money  ranging  from  five 
dollars  to  one  hundred  dollars  apiece  for  their  services  in  enabling 
some  men  to  keep  out  of  the  service. 

Charles  J.  Schnabel,  of  Oregon: 

What  the  gentleman  from  Washington  has  just  said  applies 
also  to  my  state,  Oregon.  With  respect  to  admission  to  the  Bar, 
we  work  hand  in  hand  with  our  Supreme  Court. 

George  B.  Harris,  of  Ohio: 

I  offer  the  following  resolution: 

"  Resolved,  That  this  Conference  approves  with  sympathy  the 
course  of  conduct  of  the  lawyers  of  New  York  City  and  New 
York  State  in  their  effort  to  bring  about  the  election  01  competent 
judges,  non-partisan,  and  that  we  recommend  to  the  lawyers  in 
every  state  similar  action  so  that  the  Bench  may  be  taken  entirely 
out  of  politics  and  be  placed  upon  a  plane  where  real  lawyers  of 
admitted  ability,  may  be  called  to  the  Bench  and  may  not  have  to 
dip  into  politics  in  order  to  get  there." 

The  resolution  was  adopted. 
Adjourned  until  8  o'clock  P.  M. 

Evening  Session,  8  o'Clock 
In  the  absence  of  Elihu  Boot  and  Moorefield  Storey,  Thomas 
J.  O'Donnell,  of  Colorado,  was  chosen  as  Chairman  of  the  session 
and  took  the  chair. 
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The  Chairman : 

The  topic  assigned  for  discussion  this  evening  is :  "  How  to 
Secure  Uniform  Administration  of  Statutes  for  the  Bemoval  of 
Causes  from  the  State  to  the  Federal  Court." 

Senator  Albert  B.  Cummins,  of  Iowa,  was  expected  to  be 
present  and  lead  this  discussion,  but  we  understand  that  he  is 
detained  in  Washington  by  official  duties.  Therefore,  I  take 
pleasure  in  announcing  that  the  discussion  will  be  opened  by 
Charles  A.  Boston,  of  New  York. 

Charles  A.  Boston,  of  New  York : 

Me.  Chairman  :  This  is  a  day  of  strikes,  and  those  who  go  to 
the  theater  for  entertainment  are  fortunate  if  they  hear  an  under- 
study. Let  me  plead  this  as  a  sufficient  precedent  for  my  appear- 
ance here  tonight  in  place  of  Senator  Cummins.  I  trust  that, 
like  those  who  have  to  be  satisfied  with  the  presentation  of  a 
character  by  an  understudy,  you  will  accept  the  excuse  for  this 
particular  understudy  because  I  have  only  been  forced  into  this 
position  by  an  announcement  made  to  me  an  hour  or  so  ago. 

I  assume  that  most  men  who  have  given  any  consideration  to 
this  subject,  when  they  have  read  this  particular  topic  on  the 
program,  had  a  reaction  of  impatience,  because  at  first  sight  I 
should  assume  also  that  it  is  a  matter  that  has  not  agitated  the 
average  member  of  the  Bar  nor  the  average  delegate  to  this  Con- 
ference. I  can  say  that  it  never  awakened  my  animosity  until  I 
was  forced  into  the  position  of  studying  systematically  and 
carefully  the  present  state  of  the  law  for  the  removal  of  cases 
from  the  state  courts  to  the  federal  courts  as  administered  in 
the  federal  courts  in  this  country.  Those  statutes  ought  to  be 
simple.  The  right  of  removal  ought  to  be  certain.  The  limit  of 
the  right  of  removal  ought  to  be  well  defined.  If  there  is  any- 
thing that  ought  not  to  be  the  subject  of  expert  knowledge,  or  that 
ought  not  to  require  discussion  in  great  detail  whenever  the 
question  arises,  the  right  of  removal  ought  to  be  that  question. 
But  as  matter  of  fact  the  right  of  removal,  as  administered  in  the 
various  courts  of  the  United  States  today,  is  as  complex  and  as 
uncertain  and  as  difficult  as  many  of  the  most  intricate  patent 
claims.  Judge  Smith  MacPherson  has  said  that  there  is  no  phase 
of  American  jurisprudence  with  so  many  refinements  and  subtle- 
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ties.  And,  after  careful  and  extended  study  of  the  subject,  I 
am  prepared  to  acquiesce  in  that  view. 

Apparently  it  is  not  a  matter  of  much  importance,  but  to 
clients  it  is  a  matter  of  substantial  importance;  measured  by  the 
amount  of  litigation  which  it  provokes,  it  is  a  matter  of  grave 
importance;  measured  by  the  amount  of  disparity  in  the  decisions 
and  disagreements  among  the  courts,  there  is  to  my  knowledge 
no  such  difference  of  opinion  upon  any  question  of  law  that  has 
ever  been  raised  in  this  country.  Now,  having  been  convinced 
of  that,  and  seeing  what  fantastic  situations  do  arise  and  how 
much  uncertainty  exists  in  the  decisions  of  the  courts,  I  felt  that 
it  was  a  substantial  reflection  upon  our  federal  system  of  justice 
that  any  such  condition  of  affairs  should  be  permitted  to  exist, 
and  personally  I  set  about  doing  what  I  could  to  get  lawyers  to 
think  about  it  and  try  to  correct  the  situation  which  is  a  grave 
abuse.  It  may  not  be  a  widely  extended  abuse,  in  the  sense  that 
it  involves  the  rights  of  many  clients ;  but  it  is  a  widely  extended 
abuse  in  the  sense  that  it  is  co-extensive  with  the  confines  of  the 
United  States.  I  have  found  that  there  are  sixteen  different 
propositions  with  respect  to  the  right  of  removal  which  as  at 
present  administered  in  the  federal  courts  have  judicial  sup- 
port in  the  affirmative  and  judicial  support  in  the  negative. 
Sometimes  the  lines  of  decisions  in  the  same  district  aTe  irrecon- 
cilable. Frequently  the  lines  of  decisions  in  the  same  circuit 
are  irreconcilable.  The  lines  of  decisions  in  the  different 
circuits  are  irreconcilable.  I  first  brought  the  question  up  to 
the  Committee  on  Eemedies  in  Judicial  Procedure  of  the  Amer- 
ican Bar  Association.  They  set  a  sub-committee  at  work  on  the 
subject,  and  it  is  still  at  work.  I  brought  it  to  the  attention  of 
the  New  York  State  Bar  Association — its  Committee  on  Federal 
Procedure  and  also  its  Committee  on  Law  Reform,  with  the 
result  that  they  pointed  out  the  defects  and  recommended  some 
action  leading  to  uniformity  of  decision.  Incidentally  and  indi- 
rectly I  have  sought  to  impress  the  error  of  this  condition  upon 
one  or  more  members  of  the  Judiciary  Committee  of  the  Senate, 
and  I  hoped  that  Senator  Cummins  would  be  here  tonight  to 
present  his  views  to  you  and  to  discuss  it. 

I  have  found  that  the  impression  apparently  prevails  in  that 
committee,  that  the  judicial  interpretation  of  these  statutes  is 
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now  pretty  well  settled.  That  is  not  so.  It  never  was  more 
unsettled.  This  is  in  a  large  measure  due  to  the  action  of  the 
Supreme  Court  of  the  United  States  in  throwing  uncertainty 
into  the  situation,  and  then  refusing  to  grant  any  review  in  order 
to  reconcile  the  inconsistent  decisions  in  various  districts.  I 
found  also  that  the  tendency  appeared  to  be  to  entertain  the 
opinion  that  no  matter  what  removal  statute  you  might  pass 
there  would  be  an  equal  difference  of  opinion  among  the  federal 
judges.  Now  that  also  is  not  so,  if  there  is  anything  to  be  gleaned 
from  the  history  of  these  statutes.  So  far  as  my  recollection 
serves  me,  and  so  far  as  my  investigation  goes,  there  was  no  un- 
certainty and  no  difference  in  any  of  the  courts  about  the  proper 
construction  of  any  phase  of  these  removal  statutes  from  1789, 
when  the  Judiciary  Act  was  first  adopted,  to  1875,  and  very 
little  difference  of  opinion  from  1875  to  1887;  all  of  the  differ- 
ences which  have  arisen,  of  any  substantial  nature,  in  the  course 
of  the  years  from  1789  to  the  present  time,  have  arisen  between 
the  year  1887  and  the  present  time,  and  they  grew  out  of  the 
legislation  of  1887  and  1888.  Most  of  the  trouble  arose  from 
the  use  of  two  words,  and  those  two  words  could  be  very  readily 
changed.  They  are  the  words  "  proper  district."  If  there  was 
ever  a  Pandora's  box  opened  in  judicial  administration  it  was 
opened  by  the  substitution  in  the  Act  of  1875  of  the  words 
"  proper  district "  for  the  words  which  had  theretofore  appeared 
from  the  beginning  of  the  judiciary  statute  "  the  district  in  which 
the  suit  is  pending."  And,  curiously  enough,  these  latter  words 
have  survived  to  the  present  day,  but  they  have  survived  in  the 
administrative  feature  of  the  law.  From  1789  until  1875  the 
administrative  provisions  and  the  substantive  provisions  of  the 
removal  statute  of  the  United  States  were  incorporated  in  one 
section  and  that  section  identified  the  district  of  removal  as  the 
district  in  which  the  suit  is  pending.  The  administrative  feature 
has  been  perpetuated  until  this  present  time.  Now,  that  is  per- 
fectly simple  and  practicable,  and  it  is  the  practice  which  pre- 
vailed from  the  beginning  in  1789  until  1887.  But  with  the 
introduction  of  the  words  "proper  district"  into  the  section, 
which  appeared  to  grant  the  substantial  right,  the  judicial  mind 
and  the  mind  of  ingenious  counsel  immediately  began  to  inquire, 
What  is  the  proper  district?    If  they  had  studied  it  historically 
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and  had  practiced  as  they  always  did,  there  would  have  been  no 
difficulty  in  finding  the  proper  district.  If  they  had  referred  to 
the  very  next  section,  which  contains  the  administrative  provi- 
sions, they  would  have  had  no  difficulty  in  finding  the  proper 
district.  It  was  the  district  in  which  the  suit  was  pending.  But 
they  went  to  a  distance  to  discover  the  proper  district,  and  they 
considered  in  many  of  the  courts  that  the  proper  district  was  no 
longer  the  district  in  which  the  suit  was  pending  in  a  state  court, 
but  it  was  the  district  in  which  the  suit  might  have  been  origi- 
nally instituted  in  the  federal  courts.  But  then  there  came 
along  another  set  of  judicial  minds,  and  they  said,  true  it  must 
be  the  district  in  which  the  suit  should  originally  have  been  insti- 
tuted in  the  federal  court,  but  it  must  also  be  the  district  to  which 
you  can  pray  the  removal,  and  you  can  only  pray  the  removal  to 
a  district  in  the  state  in  which  the  suit  is  pending.  Therefore, 
you  have  a  double  condition,  and  the  double  condition  is  such, 
when  worked  out  to  its  logical  conclusion — though  I  shall  not 
attempt  to  demonstrate  it  here,  because  I  am  only  opening  the 
discussion — that  the  judicial  decisions  actually  nullify  a  privi- 
lege granted  by  the  Act  of  Congress  when  one  of  the  parties  is 
an  alien,  although  the  privilege  of  removal  is  granted  where  a 
party  is  an  alien. 

This  is  a  logical  conclusion  of  the  application  of  these  prece- 
dents which  went  astray  in  interpreting  the  words  "  proper  dis- 
trict "  as  meaning  the  district  in  which  the  suit  could  have  been 
originally  instituted  by  the  plaintiff  if  the  defendant  had  objec- 
ted. Now,  the  Supreme  Court  of  the  United  States  has  gotten 
to  this  point:  that  if  the  suit  is  one  which  is  cognizable  in  a 
United  States  court  on  account  of  the  amount  in  dispute  or  a 
difference  in  citizenship,  and  if  the  defendant  does  not  object  to 
being  sued  in  a  district  not  the  district  of  his  residence,  the 
United  States  court  of  that  district  has  jurisdiction  and  can 
proceed  to  judgment.  It  once  held  otherwise,  and  it  has  never 
completely  overruled  that  decision.  The  Supreme  Court  has 
never  distinctly  overruled  it,  and  the  other  courts  have  wobbled. 

Now  then,  what  is  the  result?  In  the  first  place,  uncertainty. 
I  found  that  if  a  suit  was  instituted  in  a  state  court  within  the 
eighth  circuit,  or  in  Rhode  Island  or  Georgia,  or  Massachusetts 
or  Indiana,  or  South  Carolina,  or  Iowa,  or  Alabama,  or  Texas, 
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or  California,  or  Kentucky  against  a  non-resident  of  the  district 
by  a  non-resident  of  the  district  and  it  was  of  a  character  cog- 
nizable in  a  United  States  court  somewhere  in  the  United  States, 
it  could  be  removed  to  the  federal  court  in  the  same  district.,  as 
a  matter  of  right;  but  if  it  was  in  the  second  circuit,  or  in  West 
Virginia,  or  Tennessee,  or  Ohio,  it  could  not  be  removed  to  the 
federal  court  either  as  a  matter  of  right  or  on  any  other  basis 
except  consent;  if  the  plaintiff  objected  the  court  would  refuse 
to  take  jurisdiction  of  the  controversy.  Even  that  might  not 
be  a  substantial  grievance  until  you  come  to  this  phase  of  the 
situation,  consider  the  position  into  which  any  man  is  liable  to 
be  forced  if  he  is  found  in  the  state  where  he  does  not  reside,  and 
his  adversary  does  not  reside  in  that  state.  Under  the  present 
condition  of  the  law  he  can  remove  that  suit  to  a  federal  court  in 
some  districts,  and  in  other  districts  he  cannot.  I  say  it  deprives 
him  of  a  privilege  which  is  secured  hm  by  the  Constitution  of  the 
United  States  to  be  compelled  against  his  will  to  litigate  in  the 
state  court  the  controversy  which  under  the  Constitution  is 
within  the  judicial  power  of  the  United  States. 

That  leads  me  to  the  constitutional  aspect.  We  have  not  only 
a  condition  of  chaos  in  the  administration  of  the  law,  but  in  those 
states  which  refuse  to  accept  the  proper  fundamental  principle 
as  I  conceive  it,  a  citizen  of  the  United  States  may  be  sued  by  a 
citizen  of  another  state  in  a  state  in  which  neither  of  them  resides, 
is  a  matter  which  under  the  Constitution  of  the  United  States 
cognizable  by  the  federal  judicial  power,  and  there  is  no  power 
on  the  part  of  the  defendant  to  invoke  the  exercise  of  the  federal 
judicial  power.  The  plaintiff  has  his  option  of  instituting  a  suit 
in  the  United  States  court  under  Section  24  of  the  Judicial  Code. 
He  can  go  into  the  federal  court  and  sue  the  defendant  either  in 
the  place  of  residence  of  the  plaintiff  or  in  the  place  of  residence 
of  the  defendant,  and  if  he  finds  that  the  federal  law  favors  him, 
that  is  just  what  he  will  do,  but  if  he  finds  that  any  state  law 
favors  him,  he  can  go  to  any  state  in  the  Union  where  the  law 
so  favors  him  and  if  he  can  find  the  defendant  personally  present 
there,  or  if  he  can  find  property  there  that  he  can  attach,  he  can, 
against  a  citizen  of  another  state,  enforce  the  state  law,  though 
in  the  federal  courts  in  the  same  state  the  fundamental  law  appli- 
cable might  be  considered  to  be  different     (The  speaker  illus- 
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trated  by  reference  to  Old  Dominion  &c.  Co.  vs  Lewisohn,  210 
U.  S.  206,  in  contrast  to  Bigelow  vs.  Old  Dominion  &c.  Co.,  225 
U.  S.  111.)  I  say  it  was  never  the  intention  of  the  Federal  Con- 
stitution that  such  a  course  of  action  should  be  possible ;  it  never 
was  the  intention  of  the  frameis  of  the  judiciary  law;  and  it 
has  never  been  the  intent  of  any  of  the  law  makers  who  have 
amended  that  law  from  time  to  time,  that  that  should  be  possible. 
Nevertheless  it  is  the  construction  that  is  put  upon  it. 

Let  me  give  you  another  instance  of  confusion.  In  New  York 
within  the  last  year  the  Circuit  Court  of  Appeals  for  the  second 
circuit  has  spoken,  by  a  vote  of  two  to  one  against  the  proposition 
for  which  I  stand  here  as  to  the  proper  construction  of  the  law. 
In  many  cases  prior  to  the  determination  of  the  second  circuit 
on  that  point,  different  judges  %  in  the  Southern  District  of 
New  York  had  determined  the  point  precisely  in  opposition  to 
each  other.  In  the  Eastern  District  of  New  York  another  line  of 
decision  had  prevailed.  In  the  Northern  District  of  New  York 
an  entirely  different  line  of  decisions  had  prevailed.  Now  that 
the  Circuit  Court  of  Appeals  for  the  second  circuit  has  decided 
the  much  mooted  question  all  the  judges  in  the  second  circuit 
will  Save  to  follow  it  If  you  turn  to  the  eighth  circuit  you  will 
find  exactly  the  contrary  decision.  After  the  decision  had  been 
rendered  in  the  second  circuit,  the  Supreme  Court  of  the  United 
States  refused,  in  the  Park  Square  Automobile  case,  to  order  up 
by  writ  of  certiorari  an  entirely  different  decision  which  had  been 
rendered  by  Judge  Eay  in  the  Northern  District  of  New  York. 
In  the  Circuit  Court  of  Appeals  case  to  which  I  have  referred 
Judge  Mayer  and  Judge  Ward  outvoted  Judge  Learned  Hand. 
Judge  Learned  Hand  had  previously  in  the  District  Court  said, 
"  My  convictions  are  opposed  to  the  adjudication  which  I  feel 
compelled  to  render.  For  the  purpose  of  conformity  I  must  re- 
mand this  case.  If  I  should  yield  to  my  intellectual  convictions 
I  should  hold  it."  But  when  he  was  sitting  in  the  Circuit  Court 
of  Appeals,  on  an  appeal  from  another  judge  who  had  not  re- 
manded a  similar  case,  his  intellectual  convictions  came  to  his 
rescue  and  he  felt  that  he  was  no  longer  in  a  position  where  he 
should  adhere  to  precedent.  So  he  dissented  from  the  opinion 
of  his  two  colleagues,  and  he  advised  a  certificate  of  reasonable 
doubt  so  that  the  question  might  go  before  the  Supreme  Court  of 
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the  United  States;  but  in  that  they  overruled  him.  On  the 
strength  of  the  disagreement  an  application  was  made  to  the 
Supreme  Court  of  the  United  States  for  a  writ  of  certiorari, 
which  that  Court  declined.  But  when  an  inconsistent  decision 
came  out  shortly  afterwards  from  the  Northern  District  of  New 
York  on  a  question  of  jurisdiction,  on  an  application  for  some 
sort  of  a  writ,  they  declined  to  interfere. 

That  is  the  state  of  chaos  with  which  we  have  to  deal.  I  main- 
tain that  it  ought  not  to  be.  In  my  opinion,  enough  members  of 
the  Bar  in  the  different  states  should  interest  themselves  in  this 
subject  to  have  the  matter  clarified.  To  my  mind  it  should  be 
clarified  in  two  directions.  In  the  first  place,  it  should  be  made 
certain.  That  is  very  easily  accomplished.  The  words  "  proper 
district "  should  be  superseded  in  Section  28  of  the  Judicial 
Code  by  exactly  the  same  words  as  appear  in  Section  29,  namely, 
"the  district  in  which  the  suit  is  pending."  Secondly,  it 
seems  to  me  that  the  interests  of  the  citizens  of  the  United 
States  should  be  considered;  that  a  defendant  is  just  as  much 
a  citizen  as  is  a  plaintiff,  and  that  a  defendant  when  sued  in 
the  state  courts  should  have  the  same  option,  as  to  tribunal,  that 
a  plaintiff  has  who  before  instituting  suit  chooses  whether  to 
sue  in  the  state  court  or  in  the  federal  court. 

Therefore,  in  order  to  have  something  for  debate,  I  offer  the 
following  resolution : 

"  Resolved,  That  state  and  local  bar  associations  be  urged  to 
take  action  looking  to  recommending  such  amendment  of  the 
existing  provisions  of  the  statutes  of  the  United  States  for  the 
removal  of  suits  from  state  to  federal  courts  that  the  meaning  of 
terms  now  leading  to  uncertainty  and  disparity  of  administration 
shall  be  made  more  certain,  and  further  that  in  such  removals,  so 
far  as  may  be  deemed  practicable,  the  same  option  as  to  trial  in  a 
United  States  court  be  secured  to  a  defendant  within  the  limits  of 
the  judicial  power  of  the  United  States  as  is  now  secured  to  a 
plaintiff  in  instituting  his  suit." 

You  will  see  that  the  resolution  is  capable  of  division — one 
part  referring  to  the  constitutional  measure  and  the  other  part 
merely  clarifying  the  present  law.  The  reason  for  some  limita- 
tion upon  the  right  of  removal  is  that  otherwise  it  might  so  con- 
gest the  federal  courts  that  it  would  prove  too  expensive.  That 
is  why  I  have  phrased  it  in  the  careful  way  that  I  have — "  so  far 
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as  may  be  deemed  practicable."  It  seems  to  me  that  is  a  matter 
for  the  judiciary  committees  of  the  two  houses  of  Congress  to 
consider. 

The  Chairman : 

I  think  it  is  quite  evident  that  the  Senator  stayed  away  because 
he  saw  the  star  in  the  wings. 

J.  McF.  Carpenter,  of  Pennsylvania: 

I  have  listened  with  a  great  deal  of  interest  to  Mr.  Boston.  It 
so  happens  that  the  first  argument  I  ever  heard  after  1  went  on 
the  Bench  had  to  do  with  this  identical  question,  and  Judge  Bay, 
in  the  decision  that  Mr.  Boston  has  referred  to,  quoted  from  my 
opinion.  The  question  that  came  before  our  court  arose  in  this 
way.  A  corporation  of  New  York  was  sued  by  a  corporation  of 
Arizona  in  our  court  in  Pittsburgh.  There  was  a  motion  made 
to  remove  the  case  to  the  federal  court.  The  question  that  came 
up  was,  Where  will  it  go  to  ?  I  wrote  an  opinion  which  has  been 
published.  The  question  presented  itself  to  me  in  this  way: 
Neither  of  the  parties  was  a  citizen  of  Pennsylvania ;  both  were 
foreign  corporations.  Without  its  consent  the  defendant  could 
not  be  taken  into  the  federal  court,  and  I  could  not  see  how  I 
could  send  the  case  to  our  federal  court  in  Pittsburgh  on  a 
removal  motion  if  the  defendent  could  not  have  been  compelled 
to  appear  there  when  he  was  sued.  He  could  not  be  sued  there  in 
the  federal  court  originally,  and  to  deny  him  the  right  to  be 
heard  in  the  federal  court  was  to  deny  him  equal  rights  under  the 
law  of  the  United  States.  After  discussing  the  question  at  some 
length  I  certified  the  case  to  the  Northern  District  of  New  York, 
and  Judge  Bay  had  the  precise  question  before  him  on  another 
motion.  He  did  me  the  honor,  although  I  was  quite  recently  on 
the  Bench,  to  quote  from  my  opinion,  and  he  sustained  the 
removal  to  his  district.  Later  on  the  attorney  who  had  secured 
the  removal  was  notified  in  another  case  by  an  attorney  desiring 
to  have  the  case  removed,  that  he  was  going  to  move  to  remove 
the  case  to  New  Jersey.  The  defendant's  counsel  said :  "  Where 
did  you  ever  get  any  idea  of  that  kind?  "  He  replied :  "  Your 
firm  got  a  decision  from  Judge  Carpenter  that  he  could  certify 
a  case  to  New  York.  Now  we  want  this  case  certified  to  New 
Jersey  "    So  they  agreed  about  it  and  it  was  sent  there.    I  under- 
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stand,  however,  that  in  another  case  the  federal  judge  in  New 
Jersey  held  that  it  could  not  be  done.  Judge  Ray  held  that  it 
could  be  don/3.  Within  the  last  two  or  three  months  our  federal 
court  in  Pittsburgh  has  sustained  the  position  that  I  took.  The 
sole  ground  of  my  decision  was  that  the  federal  court  by  the 
very  terms  of  the  statute  had  no  jurisdiction  when  neither  of  the 
parties  was  a  resident  of  the  district,  and  that  it  would  be  un- 
fair and  a  denial  of  justice  to  say  that  a  citizen  of  Massachusetts 
who  might  be  caught  down  in  Texas  by  a  citizen  of  the  State 
of  Washington  could  compel  him  to  stay  in  Texas  and  have  the 
case  tried,  or,  if  he  wanted  to  remove  it,  he  had  to  go  to  the 
court  in  the  residence  of  the  plaintiff. 

Alfred  H.  Bright,  of  Minnesota: 

My  mind  was  very  much  confused  as  I  heard  Mr.  Boston 
talk,  because  I  had  supposed  that  the  fundamental  reason 
why  one  had  a  right  to  remove  a  case  from  a  state  court  to 
a  federal  court  was  that  they  thereby  secured  a  right  to  which 
they  were  as  matter  of  course  entitled.  I  have  never  supposed 
one  had  a  right  to  remove  a  case  simply  because  he  thought  that 
the  federal  court  was  the  better  court.  Suppose  a  citizen  of 
Ohio,  having  a  claim  against  me  in  Massachusetts,  I  living  in 
Minnesota,  brings  suit  here  and  gets  service  upon  me  while  I 
am  here,  neither  of  the  parties  has  any  advantage  over  the  other 
so  far  as  being  known  in  the  court  that  has  obtained  jurisdiction. 
Now,  the  presumption  is  that  the  case  would  be  fairly  tried  as 
between  the  parties  here  in  Massachusetts;  the  jury  would  be 
indifferent  to  either  of  us,  and  certainly  the  court  would  stand 
indifferent.  But  suppose  the  man  in  Ohio  sues  me  in  Minnesota 
where  I  live,  and  he  comes  up  to  Minneapolis  where  my  home  is. 
Now,  he  has  the  choice,  because  of  diversity  of  citizenship,  of 
going  into  the  federal  court.  Why  ?  Because  if  he  goes  into  the 
state  court  that  is  a  court  of  the  state  in  which  I  am  a  resident. 
If  he  goes  into  the  federal  court  it  is  supposed  that  he  will  be 
where  the  rights  of  citizens  of  different  states  are  looked  into  a 
little  more  closely  and  a  little  better  than  they  are  in  the  state 
court.  If  he  chooses  to  sue  me  in  the  state  court  I  see  no  reason 
why  I  have  not  the  right  to  remove  the  case  into  the  federal  court 
if  I  wish  to  do  so,  but  there  is  no  reason  why  the  case  should  be 
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removed ;  it  is  eminently  proper  that  the  state  court  should  try 
it.  There  was  a  time,  under  the  Act  of  1875,  when  a  plaintiff 
could  begin  a  suit  in  the  state  court  against  a  non-resident  and 
then  remove  it  into  the  federal  court.  What  sense  is  there  in 
that?  He  sues  the  defendant  in  his  own  court,  the  same  as  he 
would  any  other  man.  It  was  for  the  defendant  to  say,  as  be- 
tween the  state  court  and  the  federal  court,  he  being  a  citizen  of 
another  state,  whether  he  was  willing  to  submit  the  case  into  the 
state  court  or  whether  he  wished  to  file  a  petition  for  its  removal 
into  the  federal  court.  I  do  not  see  any  reason  why  a  case  should 
be  removed  where  a  suit  is  brought  in  a  state  court  where  neither 
party  is  a  resident.  We  know  that  under  the  Act  of  1875,  a  man 
could  come  in  and  make  an  affidavit  of  local  prejudice,  and  so 
get  into  the  federal  court. 

Charles  A.  Boston : 
He  can  do  that  yet. 

Alfred  H.  Bright: 
Yes,  I  believe  he  can. 

E.  W.  Pettus,  of  Alabama: 

I  want  to  correct  one  statement  made  by  Mr.  Boston.  That 
was  in  regard  to  Alabama.  He  said  that  in  Alabama  a  case 
could  be  removed  as  a  matter  of  right  into  the  federal  court. 
That  was  a  long  time  ago,  That  rule  formerly  prevailed  in 
Alabama,  but  it  does  not  prevail  there  any  longer. 

Charles  A.  Boston : 

I  accept  the  correction.  It  shows  that  in  order  to  keep  abreast 
of  the  laws,  as  well  as  of  the  decisions,  in  this  respect  one  must 
be  up-to-date.    I  think  that  only  emphasizes  my  argument. 

E.W.  Pettus: 

There  is  one  proposition  brought  out  by  the  last  speaker  that 
might  hold  where  there  is  only  one  plaintiff  and  only  one  defend- 
ant, but  a  great  hardship  can  be  worked  where  there  is  more 
than  one  party  plaintiff.  If  the  plaintiff  in  the  case  that  the 
gentleman  mentioned  happens  to  join  some  one  else  with  him 
who  is  a  non-resident,  and  then  sues,  having  a  non-resident  in 
with  him,  the  resident  plaintiff  might  be  the  most  popular  man 


Digitized  by 


Google 


Conference  of  Bar  Association  Delegates    55 

in  the  community  and  yet  by  having  the  non-resident  coupled 
with  him  as  plaintiff  the  case  would  not  be  removed.  As  I  under- 
stand Mr.  Boston's  resolution  it  is  that  the  case  may  be  removed 
into  the  federal  court  as  a  constitutional  right. 

Alfred  H.  Bright: 

That  is  a  different  case  from  the  case  that  I  was  discussing. 

The  Chairman : 

As  the  Chair  understands  the  topic  and  the  remarks  of  Mr. 
Boston,  it  is  not  a  question  of  what  causes  should  be  removed. 
The  proposition  is  that  the  rule  with  respect  to  the  removal  of 
causes  should  be  the  same  throughout  the  United  States,  and  that 
it  should  be  made  so  simple  that  even  a  lawyer  may  understand 
it 

Charles  A.  Boston: 

That  is  correct.  And,  further,  so  far  as  it  may  be  deemed  ex- 
pedient, the  same  rights  be  given  to  a  defendant  as  to  a  plaintiff. 

Edwin  T.  Merrick: 

I  am  opposed  to  the  latter  part  of  Mr.  Boston's  resolution. 
The  tendency  in  respect  of  federal  legislation  has  been  to  cut  off 
removals,  to  reduce  as  much  as  possible  the  jurisdiction  of  the 
federal  court  on  account  of  accumulation  of  work  that  they  have 
to  transact.  I  am  opposed  to  giving  a  defendant  the  right  of  re- 
moval in  a  case  when  he  is  sued  in  any  court  in  his  own  district. 
As  to  the  resolution  itself  I  think  it  could  be  made  clear  by  saying 
"  the  district  in  which  he  is  sued."  I  also  believe  that  the  courts 
are  threshing  this  thing  out  themselves  and  are  getting  into  a 
state  now  where  there  is  no  confusion — at  least  no  such  confusion 
as  Mr.  Boston  referred  to.  Certainly  a  man  in  one  state  suing 
another  man  in  a  different  state  can  suffer  no  damage  in  going 
before  the  court  in  his  own  state.  The  federal  courts  belong  to 
all  of  us. 

The  Chairman: 

Does  the  gentleman  from  Louisiana  wish  to  have  the  question 
separated? 

Edwin  T.Merrick: 

I  think  it  should  be  separated.  ^ 
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Charles  A.  Boston : 

That  can  be  readily  done.  I  will  ask  the  Secretary  if  he  will 
kindly  read  the  resolution. 

The  Secretary  read  the  resolution : 

"Resolved,  That  state  and  local  bar  associations  be  urged  to 
take  action  looking  to  recommending  such  amendment  of  the 
existing  provisions  of  the  statute  of  the  United  States  for  the 
removal  of  suits  from  state  to  federal  courts  that  the  meaning  of 
terms  now  leading  to  uncertainty  and  disparity  of  administration 
shall  be  made  more  certain  " — 

Charles  A.  Boston  (interposing) : 

Let  the  resolution  be  divided  there;  take  what  Mr.  Cohen  has 
read  as  the  first  resolution. 

The  Secretary: 

Then  the  last  part  will  read : 

"  And  further,  that  in  such  removals,  so  far  as  may  be  deemed 
practicable,  the  same  option  as  to  trial  in  a  United  States  Court 
be  secured  to  a  defendant  within  the  limits  of  the  judicial  power 
of  the  United  States  as  is  now  secured  to  a  plaintiff  in  instituting 
his  suit." 

Wilson  I.  Snyder,  of  Utah : 

I  would  ask  Mr.  Boston  why  he  does  not  include  in  the  resolu- 
tion some  provision  for  securing  uniformity  of  decisions.  It 
seems  to  me  that  it  is  of  equal  importance  to  have  uniformity  of 
decisions  in  the  federal  courts  on  matters  other  than  procedure  as 
well  as  on  procedure.  Now,  I  know  this  to  be  a  fact  in  patent 
matters.  There  are  a  number  of  instances  where  inventions  have 
been  sustained  in  one  circuit  and  nullified  in  another  circuit. 
That  corresponds  to  the  illustration  that  Mr.  Boston  gave  about 
an  equity  suit  in  which  there  was  certainly  a  miscarriage  of 
justice  in  the  case  of  one  of  the  parties  defendant. 

Charles  A.  Boston: 

That  was  a  difference  of  substantive  law  between  a  federal 
court  and  a  state  court. 

Wilson  I.  Snyder: 

That  difference  is  just  as  manifest  between  different  state 
courts  as  between  state  and  federal  courts. 
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Charles  A.  Boston : 

The  remedy  now  exists  if  you  can  induce  the  Supreme  Court 
of  the  United  States  to  grant  a  writ  of  certiorari. 

Wilson  I.  Snyder: 

That  is  what  I  am  coming  to.  It  is  perfectly  apparent  that 
Congress  intended  to  make  it  the  duty  of  the  Supreme  Court  of 
the  United  States  to  take  cognizance  of  a  question  of  comity.  In 
my  state  of  Missouri  we  have  a  Court  of  Appeals  which  has  final 
jurisdiction,  to  a  limited  extent,  and  on  a  limited  number  of 
matters.  The  Supreme  Court  has  the  highest  jurisdiction  as 
to  all  matters  within  its  powers.  We  have  a  provision  of  our 
constitution  under  which  the  Supreme  Court  of  the  state  may 
take  cognizance  of  any  case  decided  by  a  Court  of  Appeals  if  one 
of  the  judges  of  the  Court  of  Appeals  certifies  that  the  decision 
is  in  conflict  with  any  decision  of  the  Supreme  Court.  The 
purpose  of  that  statute  was  to  secure  uniformity  of  decision  in 
the  states.  Within  the  last  few  years,  the  Supreme  Court  has  by 
certiorari  been  taking  jurisdiction  in  cases  where  there  is  a  con- 
flict, or  where  the  court  believes  there  is  a  conflict  as  to  the  facts. 
It  seems  to  me  that  if  the  most  substantial  good  is  to  be  accom- 
plished in  anything,  in  any  legislation  on  this  subject,  it  ought  to 
comprise  all  these  matters.  That  is  why  I  asked  Mr.  Boston  why 
he  did  not  include  a  provision  by  which  the  committee  to  take 
charge  of  it  may  consider  legislation  that  would  reach  the  evil 
that  I  speak  of. 

Charles  A.  Boston: 

I  have  two  reasons.  One  is  that  I  had  not  thought  of  it,  and 
the  second  is  that  I  think  I  have  undertaken  a  large  enough  job 
any  way. 

A  Delegate: 

While  I  am  heartily  in  favor  of  the  spirit  of  the  resolution,  I 
think  it  is  a  mistake  to  refer  this  matter  back  to  the  state  bar 
associations.  How  many  years  would  it  take  to  have  any 
considerable  number  of  the  associations  act  upon  this  matter? 
And  how  almost  certain  it  is  that  there  would  be  no  uniformity  in 
their  action? 
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I  would  suggest  an  amendment,  that  it  be  referred  to  some 
appropriate  committee  created  by  this  Conference  to  take  charge 
of  the  matter.  I  think  we  will  get  at  a  result  much  more  quickly 
in  that  way. 

The  Chairman : 

The  Chair  will  state  that  the  subject  is  already  before  a  com- 
mittee of  the  American  Bar  Association.  The  Chair  happens  to 
be  a  member  of  that  committee,  although  not  on  the  special 
committee  to  which  it  was  referred. 

The  Chair  understands  that  the  report  of  the  sub-committee 
is  to  be  brought  before  the  full  committee  to-morrow,  and  will 
probably  be  reported  to  the  American  Bar  Association  for  action. 
I  think  the  matter  of  bringing  it  to  the  attention  of  this  Con- 
ference is  that  as  this  is  a  matter  that  demands  action  by  Congress 
it  was  thought  that  the  delegates  from  the  different  states, 
acting  through  their  local  associations,  could  bring  more  direct 
influence  to  bear  upon  members  of  Congress  than  could  the 
American  Bar  Association.  It  seems  to  me  to  be  one  of  those 
subjects  where  a  change  is  needed,  badly  needed  at  once,  and 
which,  therefore,  it  is  eminently  proper  to  bring  before  a  meeting 
of  this  kind  where  it  may  also  be  considered  before  the  Associ- 
ation generally. 

William  V.  Booker,  of  Indiana: 

I  take  exception  to  what  I  think  is  an  erroneous  statement. 
I  am  unable  to  persuade  myself  that  the  right  of  removal  is  an 
invasion  of  one's  privilege  under  the  Constitution.  If  I  under- 
stand the  federal  jurisdiction  aright,  the  Supreme  Court  of  the 
United  States  is  by  the  Constitution  endowed  with  jurisdiction 
originally.  All  the  other  jurisdictions  of  the  federal  courts  come 
within  the  Appellate  power.  Aside  from  that  jurisdiction,  which 
is  originally  in  the  Supreme  Court,  which,  as  I  understand  the 
rule,  the  right  of  appeal  is  not  measured  by  the  rule  which  applies 
to  a  denial  of  justice.  The  right  to  appeal  may  be  granted,  or 
not.  But  speaking  of  the  vagaries  in  the  law,  it  looks  to  me  as 
if  this  subject  presents  more  than  a  pandora's  box.  I  do  not  want 
to  take  sides  on  this,  but  I  want  to  look  at  the  matter  impar- 
tially. In  the  case  of  Bank  of  Augusta  vs.  Earle,  it  was  held 
that  the  federal  court  might,  for  the  purposes  of  jurisdiction, 
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presume  that  members  of  corporations  were  citizens  of  the 
state  in  which  they  resided.  Our  cases  came  out  of  the  Supreme 
Court,  and  they  included  the  statement  that  while  that  presump- 
tion might  be  indulged,  it  was  refuted.  Then  we  came  to  the 
Lexington  Bailroad  case,  and  the  Supreme  Court  held  that  the 
presumption  should  not  be  refuted,  but  that  for  the  purposes  of 
obtaining  jurisdiction  the  courts  would  hold  that  the  members  of 
a  corporation  were  citizens  of  the  state  in  which  the  corpora- 
tion was  organized.  Under  that  presumption  we  would  always 
have  the  right  of  removal  to  the  federal  court,  and  I  think  that 
has  been  the  rule.  The  fallacy  of  that  rule  as  I  see  it,  and  I  have 
given  it  a  great  deal  of  attention,  is  that  it  contravenes  several 
provisions  of  the  Constitution  of  the  United  States.  In  the  first 
place,  I  do  not  believe  there  is  a  state  that  ever  could  presume  to 
attach  to  a  corporation  a  prohibition  against  citizens  of  other 
states  coming  into  that  state  against  a  corporation.  In  the  second 
place,  I  know  there  is  not  any  limitation  in  our  stock  exchanges 
to  prohibit  citizens  from  Indiana  coming  to  the  New  York  Stock 
Exchange  and  buying  into  a  corporation.  We  went  on  in  this 
matter,  having  the  judiciary  determine  the  question  of  citizen- 
ship, which  has  always  been  and  must  be  a  political  question. 
We  had  to  determine  that  until  the  confirmation  came  in  the 
Dred  Scott  case.  Then  the  Civil  War  came,  and  after  that  we 
wrote  the  XlVth  amendment  into  the  Constitution,  and  in  that 
amendment  we  denied  the  doctrine  of  presumptive  citizenship 
and  constructive  jurisdiction,  and  we  said  that  citizenship  should 
have  two  sources,  namely,  birth  and  naturalization.  The  citizen- 
ship of  wealth,  the  citizenship  of  legal  procedure,  was  annihi- 
lated by  the  XlVth  amendment.  In  the  Slaughter  House  cases 
the  Supreme  Court  of  the  United  States  said  that  the  Dred  Scott 
case  never  had  been  overruled.  The  Supreme  Court  of  this 
United  States  still  entertains  the  doctrine  of  presumptive  citizen- 
ship and  constructive  jurisdiction,  although  the  XlVth  amend- 
ment says  it  must  arise  either  by  birth  or  naturalization.  There 
is  a  great  diversity  of  opinion  on  this  question. 

Charles  A.  Boston : 

I  wish  to  call  attention  to  the  remarks  of  the  gentleman  from 
Minnesota  which  find  abundant  support  in  judicial  opinion.  He 
said :  "  I  assume  that  the  reason  for  this  legislation  is  the  inabil- 
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ity  under  certain  circumstances  to  get  a  fair  trial  in  the  state 
courts."  Now,  a  great  many  judges  assume  that  that  is  the 
reason  for  the  legislation,  but  if  they  had  studied  the  history  of 
the  legislation  as  I  have  and  then  had  examined  Section  28  of 
the  Judicial  Code  they  would  find  that  that  Section  itself  pro- 
vides for  the  removal  when  there  is  evidence  of  inability  to  get 
a  fair  trial  and  there  is  a  diversity  of  citizenship.  If  that  is  all 
that  the  legislation  means,  why,  then  nine-tenths  of  the  Section 
could  be  stricken  out  and  it  would  say  what  it  means.  My  com- 
plaint of  that  form  of  reasoning  is  that  it  neglects  to  look  at 
the  statute,  and  it  substitutes  its  own  idea  of  design  from  the 
language  of  the  statute  without  regard  to  the  history  of  the 
statutes.  If  that  is  the  sole  moving  cause  of  the  legislation,  why 
then  the  legislation  itself  has  two  different  doors  through  which 
the  same,  and  only  the  same  character  of  controversy,  can 
emerge  from  the  state  court  into  the  federal  court;  and,  accord- 
ing to  rules  of  statutory  construction  the  surplusage  in  the 
statute  which  does  not  apply  to  the  case  that  the  gentleman  from 
Minnesota  has  suggested  exists  for  a  purpose.  It  seems  to  me  that 
that  purpose  is  beyond  the  material  in  the  same  Section,  which 
unquestionably  applies  the  remedy  to-  the  situation  that  he 
suggests. 

Now,  we  are  not  here  to  bury  the  Act  of  1875.  It  has  been 
dead  and  buried  long  ago,  insofar  as  it  contains  the  provisions 
which  the  gentleman  from  Minnesota  has  denounced,  and  there 
is  certainly  no  purpose  on  my  part  of  reviving  it.  I  agree 
entirely  with  him  that  a  plaintiff  who  had  selected  his  tribunal 
should  abide  by  his  selection.  There  are  but  two  purposes  ex- 
pressed in  this  resolution.  It  is  no  criticism  at  all  of  the  judi- 
ciary. It  is  a  statement  of  fact.  Difference  of  construction  does 
not  exist.  It  is  the  duty  of  Congress  to  make  it,  if  practicable, 
impossible  for  that  difference  to  exist.  I  do  not  believe  you  could 
get  legislation  to  the  effect  that  all  the  courts  must  decide  alike, 
but  when  your  attention  is  called  to  specific  words,  and  especially 
to  two  words,  about  which  all  the  controversy  has  arisen,  you  can 
certainly  with  propriety  call  not  upon  the  judiciary,  because 
reconciliation  by  the  judiciary  I  still  think  is  hopeless — but  you 
can  call  upon  Congress  to  rectify  the  situation  by  making  its 
meaning  clear.     Now,  that  is  all  that  the  first  part  of  this 
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resolution  proposes.  The  rest  of  the  resolution,  the  second  part, 
is  a  suggested  remedy.  The  reason  for  that  is  that  it  seemed  to 
me  that  a  plaintiff  should  not  be  given  a  superior  choice  over  a 
defendant.  If  I  had  my  way  I  should  give  the  defendant  by  the 
right  of  removal,  precisely  the  same  option,  which  the  plaintiff 
has  when  he  brings  suit.  But  I  have  not  advocated  my  way  for 
the  reason  that  I  recognize  the  congestion  of  the  calendars  of  the 
federal  court  has  been  an  abundant  cause  for  the  repeated 
changes  in  this  law  that  have  been  made,  and  that  there  has  been 
a  desire  to  restrict  from  time  to  time.  The  most  obvious  exer- 
cise of  that  purpose  of  restriction  was  when,  in  1887,  the  right 
of  removal  by  a  plaintiff  was  eliminated  from  the  law  as  it 
existed  in  1875.  It  was  that  restriction  which  Congress,  in  my 
opinion,  had  specially  in  mind. 

The  Chairman:  * 

Unless  there  be  objection,  the  Chair  will  divide  the  resolution, 
as  it  has  been  explained  by  Mr.  Boston,  and  put  the  question 
first  on  the  first  part  of  the  resolution,  and  then  the  question 
will  be  taken  on  the  second  part  of  the  resolution. 

As  many  as  are  in  favor  of  the  first  proposition  involved  in  the 
resolution  will  signify  the  same  by  saying  aye;  opposed,  no.  The 
ayes  have  it,  and  the  first  part  of  the  resolution  is  adopted. 

Wilson  I.  Snyder : 

I  move  to  amend  that  by  referring  it  to  the  proper  committee 
of  the  American  Bar  Association. 

Thomas  W.  Shelton,  of  Virginia: 

The  purpose  of  this  Conference,  as  I  understand  it,  is  more  in 
the  line  of  making  recommendations  to  the  American  Bar  Asso- 
ciation, and  therefore  I  think  the  gentleman  from  Utah  might 
withdraw  his  motion. 

The  Secretary: 

We  sit  here  as  delegates  from  local  and  state  bar  associations. 
The  justification  for  this  discussion  is  that  as  a  matter  of  national 
interest  it  should  be  brought  to  the  attention  of  the  local  and  state 
bar  associations  for  them  to  discuss  it.  We  are  not  called  upon, 
unless  we  care  to  do  so,  to  express  our  opinion  upon  the  merits 
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of  the  question  itself.  We  are  called  upon  to  express  our  views 
as  to  the  importance  of  the  question.  The  American  Bar  Asso- 
ciation is  a  national  organization.  We  have  been  advised  this 
evening  that  a  committee  of  the  American  Bar  Association  is 
now  considering  this  subject,  and  I  do  not  see  how  we  can  prop- 
erly refer  anything  to  them.  We  are  not  a  section  of  that  Associ- 
ation, and  all  we  can  do  is  make  recommendations,  if  we  choose, 
to  its  Executive  Committee.  We  did  that  last  year.  It  seems  to 
me  that  it  is  wiser  for  us  to  let  the  American  Bar  Association 
attend  to  its  business,  and  that  we  should  attend  to  ours,  and  our 
business  is  to  communicate  thought  between  bar  associations 
throughout  the  country ;  and  Mr.  Boston's  justification,  it  seems 
to  me,  for  bringing  before  us  so  scholarly  a  treatment  upon  this 
important  subject,  is  that  it  is  of  such  character  that  local  and 
state  bar  associations  may  well  take  it  up. 

Alfred  H.  Bright: 

I  move  to  table  the  motion  made  by  the  gentleman  from  Utah. 

Wilson  I.  Snyder : 

I  would  like  to  say  a  word  as  to  the  reason  for  making  my 
motion.  This  is  a  national  question,  and  it  occurred  to  me  that 
the  appropriate  way  of  dealing  with  it  was  for  the  American  Bar 
Association  to  seek  by  proper  means  to  bring  it  to  the  attention 
of  the  courts  of  the  United  States.  The  objection  that  I  have  to 
dealing  with  the  matter  in  the  manner  suggested  by  Mr.  Boston 
is  that  there  is  that  that  would  throw  it  into  a  confused  situation, 
if  I  may  use  that  expression,  while  a  concrete  expression  such 
as  could  be  obtained  through  the  American  Bar  Association 
handling  it,  would  be  much  more  Appropriate. 

Charles  A.  Boston : 

I  do  not  wish  to  suppress  any  debate  or  any  proper  disposition 
of  any  question  here,  but  it  seems  to  me  that  there  is  a  point  of 
order  which  should  be  raised,  namely,  that  this  body  has  no  right 
to  refer  a  question  to  any  committee  of  the  American  Bar 
Association. 

The  Chairman : 

The  Chair  thinks  the  point  of  order  well  taken.  Nevertheless, 
the  Chair  rules  that,  while  the  point  of  order  may  technically  be 
well  taken,  the  Chair  is  in  doubt,  and,  therefore,  will  overrule  it. 
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The  Conference  is  quite  capable  of  passing  upon  the  question 
by  a  vote  upon  this  motion  just  as  well  as  is  the  Chair  to  rule 
upon  the  point  of  order. 

All  in  favor  of  the  motion  to  refer  will  signify  the  same  by 
saying  aye;  those  opposed,  no;  The  noes  have  it,  and  the  motion 
is  lost. 

The  question  now  recurs  upon  the  second  part  of  the  resolution. 
As  many  as  are  in  favor  of  the  second  part  of  Mr.  Boston's  reso- 
lution will  signify  the  same  by  saying  aye ;  opposed,  no.  The  ayes 
have  it,  and  the  same  is  adopted. 

The  next  order  of  business  is  the  Report  of  the  Committee  on 
Nominations. 

William  H.  H.Piatt: 

Mr.  Chairman,  Gentlemen  op  the  Conference:  Your 
committee,  before  taking  up  the  subject  of  nominations,  was 
informed  by  Mr.  Root  that  having  served  the  Conference  as  its 
presiding  officer  so  long,  he  desired  to  be  relieved  and  he  requested 
that  we  should  not  impose  tha  office  upon  him  for  another  term. 
We  thought  Mr.  Roofs  request  should  be  observed,  and  therefore 
we  report  recommending  for  election  as  officers  of  the  Conference 
for  the  ensuing  year  the  following :  President,  Moorfield  Storey, 
of  Massachusetts;  Vice-President,  Stiles  W.  Burr,  of  Minnesota; 
Secretary,  Julius  Henry  Cohen,  of  New  York. 

The  nominees  for  the  respective  offices  were  then  elected. 

The  Conference  adjourned  sine  die. 
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V. 
PROCEEDINGS 

OF  THE 

SECTION  OF  LEGAL  EDUCATION 

Boston,  Mass.,  September  S,  1919. 
The  Section  of  Legal  Education  convened  in  the  Lecture  Hall 
of  the  Boston  Public  Library,  on  Wednesday,  September  3,  the 
Chairman,  William  A  Blount,  of  Florida,  presiding. 

The  Chairman: 

It  seems  to  be  the  custom  of  the  Section  to  commence  at  the 
apex  of  the  cone,  taking  the  least  important  thing  first,  and  work- 
ing down  to  those  which  are  more  important;  and,  following  that 
order  naturally,  the  address  of  the  Chairman  of  the  Section 
precedes  everything  else.  . 

(See  address  of  Chairman  following  these  minutes,  page 
90.) 

The  Chairman : 

We  have  the  privilege  today  of  having  with  us  Viscount  Pinlay, 
formerly  Lord  Chancellor  of  England.  It  is  understood  by  us 
that  he  has  had  much  experience  in  the  matter  of  legal  educa- 
tion in  England,  and  I  am  sure  that  any  words  that  he  will  utter 
upon  the  subject  will  be  words  of  wisdom  and  of  very  valuable 
information. 

(See  address  of  Lord  Finlay  following  these  minutes  page 
100.) 

The  Chairman: 

It  is  required  at  this  session  of  the  Section  that  officers  for 
the  ensuing  year  shall  be  nominated  and  elected. 

The  Chair  will  appoint  as  a  Nominating  Committee  Andrew 
A.  Bruce,  of  Minnesota;  H.  C.  Jones,  of  West  Virginia  and 
Hollis  R.  Bailey,  of  Massachusetts. 
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The  next  order  of  business  is  a  discussion  of  the  subject: 
The  Growing  Importance  of  and  the  Best  Way  to  Secure  a  Broad, 
Liberal  Education  for  American  Lawyers.  We  are  to  enjoy  the 
advantage  of  having  this  discussion  opened  by  an  address  from 
the  Chief  Justice  of  Wisconsin,  John  B.  Winslow,  whom  I  now 
present. 

(See  address  of  Chief  Justice   Winslow  following   these 
minutes  page  106.) 

The  Chairman: 

The  discussion  of  the  subject  presented  is  now  in  order. 

J.  C.  Collins,  of  Ehode  Island : 

I  am  a  member  of  the  Bar  Examining  Board  of  my  state, 
and  we  have  heard  a  great  deal  said  in  regard  to  the  need  for 
higher  education,  and  it  could  not  have  been  said  better.  It 
is  true  that  we  all  agree  that  it  is  desirable  that  a  college  educa- 
tion should  precede  the  study  of  law  in  each  instance,  but  I 
have  had  some  experience  in  the  last  few  years  on  the  other 
side  of  the  question,  namely:  How  are  you  going  to  get  this 
education  to  those  who  are  going  to  be  admitted  to  the  Bar? 
We  have  during  the  last  two  years  given  considerable  thought 
and  attention  to  raising  the  standards  of  preliminary  education. 
It  was  granted  by  all  of  us  that  the  standard  should  be  higher. 
But  the  question  is:  How  may  the  young  men  get  it?  If  I 
may  refer  a  little  personally  to  the  situation  in  Rhode  Island, 
I  do  it  because  I  think  perhaps  in  other  states  they  may  have 
similar  conditions.  We  had  a  Bar  examination  two  years  ago, 
in  which  we  happened  to  have  a  small  number  of  candidates, 
and  among  them  there  were  two  of  French-Canadian  extraction ; 
two  of  Italian  extraction;  one  of  Portuguese  extraction;  one  of 
[Roumanian  extraction;  and,  I  believe,  one  Lithuanian;  one  of 
pure  American  extraction,  and  two  whose  parents  came  from 
the  British  Empire.  Now,  there  were  two  men  who  had  a  knowl- 
edge somewhat  of  the  common-law  principles,  one  of  whom  came 
from  original  American  stock.  All  the  others  had  been  raised 
with  the  continental  idea.  Yet  they  were  citizens  of  Rhode 
Island,  and  they  claimed  their  right  to  come  in  and  present 
themselves  for  examination.  Now  the  same  standard  of  educa- 
tion, preparatory,  which  might  fit  the  young  man  born  of  Ameri- 
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can  ancestry  would  not,  in  my  opinion,  be  equally  good  for  the 
young  man  who  came  from  Central  Europe.  While  that  is  not 
true  of  all  the  examinations,  yet  we  do  have  sometimes  more 
than  50  per  cent  of  the  candidates  who  are  of  foreign  birth. 
Are  we  going  to  say  that  no  one  except  those  who  have  a 
college  education  may  study  law  and  take  an  examination  for 
the  Bar?  We  would  like  to  make  that  the  standard,  but  I 
am  afraid  the  public  would  not  stand  for  it.  We  thought  the 
time  was  not  ripe  to  advance  it.  The  farthest  we  were  able  to 
get  was  that  we  would  give  a  strong  high  school  standard.  We 
have  not  yet  put  it  in  judicial  operation,  for  our  Supreme  Court 
has  not  passed  upon  the  amended  rules  which  we  have  recom- 
mended. The  fact  is  that  the  standards  are  too  low  to  get  a 
broad,  comprehensive  view  of  what  the  law  should  be.  Certainly, 
if  there  ever  was  a  science  which  needs  a  good  foundation  it  is 
the  study  of  the  law.  We  have  met  this  matter  in  the  last  few 
years  by  two  things.  We  have  made  the  standard  a  little  higher 
each  time,  and  we  have  also  met  it  by  giving  that  class  of  exami- 
nation recommended  by  the  American  Bar  Association,  namely, 
questions  which  call  not  for  a  memorized  answer  or  a  stated 
answer  to  a  few  statutory  questions,  but  we  have  evolved  a  set  of 
questions  which  have  caused  the  aspirants  for  admission  to  the 
Bar  to  not  only  answer  the  questions  but  to  give  his  reasons  why 
and  explain  his  answers.  The  aspirant  for  admission  is  distinctly 
told  that  a  "  yes  "  or  "  no  "  answer  would  not  be  of  any  avail.  By 
doing  this  we  bring  out  the  reasoning  powers,  the  analytical 
powers,  of  the  aspirant,  by  showing  his  general  knowledge  and 
his  fitness.  By  this  method  we  have  been  able  to  eliminate  some- 
what the  men  who  have  not  the  faculty  for  legal  reasoning. 
The  Tesult  is  that  we  have  about  40  per  cent  of  the  candidates, 
generally,  who  do  not  pass  the  examination,  and,  while  they  have 
another  opportunity  to  come  up  for  examination  again,  as  a 
rule  those  fellows  do  not  come  back.  It  has  been  our  experi- 
ence in  the  examination  of  the  purpose  of  applicants,  and  in 
looking  at  the  men  themselves,  that  generally  their  education 
is  defective. 

Now,  we  would  like  suggestions  as  to  how  to  raise  the  standard. 
We  feel  that  the  public  is  not  fully  aware  of  the  needs  of  higher 
preliminary  education.    There  is  too  much  latitude  given;  there 
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is  too  much  of  the  idea  that  a  young  man  should  have  a  chance 
to  make  good.  If  any  of  you  gentlemen  have  had  any  experi- 
ence on  a  grievance  committee  you  will  know  that  in  practically 
every  case  that  comes  before  you  it  is  the  man  who  has  never 
had  a  good,  broad,  general  education  in  the  first  instance  before 
he  studied  law,  and  who  looks  upon  the  profession  of  the  law 
merely  as  a  means  for  getting  money,  that  comes  before  you. 

I  am  free  to  confess  that  it  is  a  problem  that  we  do  not 
know  how  to  solve,  we  do  not  know  where  the  dividing  line 
should  be  for  putting  the  standard  for  a  preliminary  examination. 

William  Draper  Lewis,  of  Pennsylvania: 

I  do  not  know  whether  I  have  an  answer  to  the  question 
raised  by  the  gentleman  from  Rhode  Island  or  not,  but  I  will 
make  an  attempt  to  answer  it.  Personally,  I  am  heartily  in 
accord  with  the  view  that  a  college  education  is  desirable.  We 
all  see  the  difficulty  that  has  been  put  before  the  gentleman 
from  Rhode  Island — the  difficulty  of  ascertaining  just  how  far 
we  are  going  to  get  that  college  education  preliminary  to  the 
study  of  law.  I  differ  from  the  gentleman  in  only  one  respect.  T 
think  the  chief  difficulty  is  among  the  members  of  the  profession, 
and  not  with  the  public  generally.  I  think  the  public  generally 
will  back  us  up  very  much  more  quickly  than  a  great  many 
members  of  the  local  Bar  would  back  us  up.  I  refer  particularly 
to  those  members  of  the  Bar  who  do  not  by  any  means  uniformly 
attend  these  annual  meetings  of  the  Bar  Association. 

Now,  I  have  this  suggestion  to  apply.  Heretofore  the  Bar 
Examiners  have  been  giving  examinations  on  specific  subjects. 
They  have  required  those  examinations  of  all  candidates  that 
have  come  before  them.  Now  the  emphasis  should  be  on  a 
different  conception  of  preparatory  education;  not  so  much  on 
a  particular  subject,  as  on  the  necessity  for  a  broad,  general 
education.  The  thesis,  if  I  follow  the  gentleman  aright,  was 
that  college  education  in  the  United  States,  while  of  course  it 
is  far  from  perfect,  does  give  that  broad  education  which  is 
desirable  as  a  foundation.  I  think  it  would  be  well  if  the  Bar 
examiners  in  the  various  states  would  take  the  position  that  they 
will  admit  to  the  Bar  without  examination  the  graduates  of 
approved  colleges,  and  practically  abolish  their  entrance  exami- 
nation, and  then  take  the  position  that  they  will  admit  no  one 
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else  except  those  exceptional  cases  in  which  the  age  of  the  appli- 
cant made  it  impracticable  for  him  to  obtain  a  college  education, 
and  in  those  cases  give  an  examination  which  would  not  require 
the  applicant  necessarily  to  go  through  an  examination  on  a 
preliminary  education  he  did  not  have,  but  would  test  him  in  the 
way  the  gentleman  from  Ehode  Island  has  suggested.  I  am 
quite  sure  that  if  the  Bar  Examiners  in  my  state,  Pennsylvania, 
could  take  that  position  the  public  as  a  whole  would  back  them 
up  and  very  soon  even  the  members  of  the  Bar  would  back 
them  up. 

There  is  one  thing  more  which  would  greatly  help  the  atti- 
tude of  the  public,  and,  in  the  long  run,  the  attitude  of  the  Bar, 
towards  this  question.  That  is  this:  We  are  talking  about 
preliminary  education,  yet  the  Bar  as  a  whole  in  the  United 
States  takes  the  position  that  the  profession  of  the  law  is  not 
worth  scientific  study.  There  is  no  state  that  requiies  an  educa- 
tion at  a  law  school  approved  by  the  state.  Now,  until  we  take 
the  same  position  as  the  medical  profession  has  taken,  that  their 
work  in  the  world  is  worth  going  to  a  scientific  professional 
school  for  a  definite  number  of  years,  and  having  that  school 
more  or  less  under  public  regulation,  I  think  we  shall  continue 
to  fall  in  the  estimation  of  the  public,  and  we  shall  deserve  to. 

Therefore,  if  we  can  do  those  two  things:  First,  say  that  a 
college  education  is  the  proper  standard;  that  there  are  some 
persons  who  determine  to  study  law  so  late  in  life  that  they 
cannot  possibly  reach  that  standard,  and  that  in  a  democracy 
they  ought  to  have  a  chance;  and,  second,  if  we  will  add  to  that 
the  position  that  the  practice  of  law  is  at  least  worth  pass- 
ing through  a  law  school  which  has  the  approval  of  the  state, 
then  I  think  the  public  will  back  us  up,  and  the  question  which 
the  gentleman  from  Ehode  Island  has  asked  will  be  answered 
in  the  only  proper  way  in  which  it  can  be  answered. 

John  M.  Harris,  of  Pennsylvania: 

The  conditions  in  Ehode  Island  so  far  as  its  composite  popu- 
lation is  concerned  are  no  different  from  that  which  obtain  in 
many  other  states.  I  happened  to  be  present  at  a  war  meet- 
ing in  Scranton  where  there  were  24  nationalities  represented.  It 
seems  to  me  that  the  Bar  Examiners  in  the  several  states  should 
not  take  into  consideration  necessarily  the  character  of  the 
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population,  but  that  the  men  who  apply  for  Bar  examinations 
shall  pass  the  test  prescribed,  whatever 'it  is.  !Now,  in  Pennsyl- 
vania we  have  two  tests.  A  candidate  for  registration  as  a 
law  student,  who  produces  a  degree  from  an  approved  college, 
may  be  registered  without  examination.  As  to  the  other  candi- 
dates, we  have  what  amounts  to  matriculation  at  a  first-class 
college.  But  we  do  not  make  any  allowances.  In  some  of  the 
examinations  we  have  had  as  high  as  five  per  cent  of  the  candi- 
dates who  passed  the  tests  without  conditions.  That  does  not 
affect  us.  As  time  goes  on — the  Supreme  Court  rules,  regulating 
admission  to  the  Bar,  and  the  State  Bar  Examiners'  bill  were 
passed  in  1903 — since  that  time  the  number  of  young  men  who 
have  had  a  collegiate  education  as  a  preliminary  to  the  study 
of  law  has  been  increasing.  So  the  number  who  take  the  exami- 
nation tests  is  decreasing  all  the  time.  Now,  we  maintain  that 
standard ;  and  I  believe  that  we  should  strive — culture,  of  course, 
is  a  plant  of  slow  growth  and  we  should  be  very  considerate 
Vith  reference  to  those  conditions — we  should  strive  towards 
that  ultimate  goal.  That  is,  as  in  Great  Britain,  that  the  regis- 
tration of  a  man  as  a  student  of  law  should  not  be  allowed  unless 
he  has  a  degree  from  an  approved  college.  In  reference  to  the 
law  examinations,  they  are  based  very  largely  on  the  examina- 
tions of  the  most  approved  law  schools. 

I  think  the  system  in  Pennsylvania  is  working  out  all  right, 
and,  while  we  are  ready  to  accept  suggestions  from  other  states, 
we  have  been  doing  good  work — so  good  that  the  late  Chief 
Justice  Mitchell  told  me  at  Cape  May  several  years  ago  that  the 
difference  in  the  personnel  of  those  who  applied  for  admission 
to  the  Bar  and  who  appeared  before  the  Supreme  Court  of 
Pennsylvania  was  quite  patent. 

Eugene  E.  Prussing,  of  Illinois: 

I  am  one  of  the  "  and  others."  I  do  not  belong  to  the  teach- 
ing profession.  I  have  been  much  impressed  by  the  address 
delivered  by  Chief  Justice  Winslow  of  Wisconsin,  which  laid 
emphasis  on  the  moral  side  of  the  lawyer — that  the  law  student 
should  be  taught  his  duties  to  the  public.  I  want  to  say  a  few 
words  with  respect  to  the  lawyer  himself  and  the  necessity  that 
he  should  be  taught  his  own  profession.  In  the  last  eighty  years 
three  books  have  been  written,  in  England  and  in  America,  on 
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the  art  of  advocacy.  The  business  of  the  advocate  is  to  sup- 
plement the  work  of  the  law  schools.  I  would  like  to  hear  named 
the  number  of  courses  that  you  gentlemen  teach  in  the  law  school. 
The  advocate  is  the  man  who  advertises  the  profession.  It  is 
through  him  chiefly  that  the  profession  is  judged  by  the  public. 
The  shyster,  the  pettifogger,  the  trickster  makes  your  reputation 
and  mine — unless  you  belong  to  the  professorial  class,  which  is 
going  to  be  disqualified  by  the  proposed  new  Constitution  of 
the  American  Bar  Association.  I  became  impressed  long  ago 
with  the  necessity  of  teaching  the  art  of  advocacy,  and  what  I 
have  heard  here  today  has  further  impressed  that  upon  me.  The 
art  of  telling  a  story,  of  making  a  point — that  is  the  business  of 
an  advocate  whether  in  the  court  room  or  in  the  counsel  room. 
Now  what  are  we  going  to  do  about  it?  I  studied  law  at 
the  same  time  that  Chief  Justice  Winslow  did.  At  that  time 
there  were  among  the  lecturers  at  the  Michigan  University  one 
who  gave  as  talks  on  pleading  and  practice — 99  per  cent  pleading 
and  1  per  cent  practice.  I  remember  that  on  the  last  day  of  the 
lectures  he  finished  twenty  minutes  ahead  of  time  and  we  asked 
him  for  a  speech.  He  looked  at  his  watch  and  then  said,  "  I  see 
I  have  twenty  minutes  more,  and  I  am  going  to  talk  to  you 
about  your  future  life.  Now,  in  the  first  place,  half  of  you  will 
go  back  to  the  farm  inside  of  six  months,  where  you  ought  to 
have  stayed,  and  the  rest  of  you  are  going  to  have  a  devil  of  a 
time."  Well,  he  was  right.  We  advertised  the  profession,  and 
the  profession  is  criticised  and  is  the  first  body  to  be  attacked 
by  anarchists.  More  than  half  the  members  of  our  legislatures 
are  lawyers.  Nearly  90  per  cent  of  the  men  that  I  have  been 
associated  with  down  in  Washington  for  the  last  eighteen  months 
are  lawyers.  Every  time  a  man  is  picked  for  a  big  job  a  lawyer 
is  selected.  Those  men  advertise  the  profession.  Yet  not  one 
of  them  has  learned  his  business  to  the  extent  that  a  common, 
ordinary  sign  painter  does,  as  a  professor.  The  result  is  that 
we  have  gradually  grown  into  a  profession  of  men  who  think 
we  know  our  business  and  take  the  chance  of  being  found  out 
by  the  public  as  to  whether  we  do  or  not.  Why,  go  to  New  York 
or  to  Chicago  and  ask  where  are  the  leaders  of  the  profession. 
You  will  find  that  the  corporations  have  taken  them  away  from 
the  Bar.    There  are  a  few  left  in  criminal  practice.    Who  takes 
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care  of  the  citizens'  law  business?     Why,  the  left-overs — the 
men  that  the  criminal  courts  and  the  corporations  don't  want. 

Now,  I  want  to  impress  upon  you  gentlemen,  and  upon  the 
teachers  of  law,  that  while  a  broad,  collegiate  education  is  impor- 
tant, nevertheless  the  ability  to  rise  and  present  a  case,  to  con- 
vince a  jury  or  a  court,  is  the  real  test  of  the  lawyer.  I  am 
not  here  to  preach,  although  I  came  from  a  class  of  preachers 
who  became  lawyers.  A  few  years  ago  I  was  impressed  with 
the  necessity  of  doing  something  to  improve  this  situation.  The 
corporations  had  selected  their  Bar;  they  had  an  excellent  class 
of  barristers,  and  the  rest  of  us — yrho  occasionally  tried  cases 
lost  half  of  the  good  ones,  and,  of  course  all  the  bad  ones — and 
I  became  convinced  that  the  thing  to  do  was  to  get  together 
and  present  a  solid  front  to  the  selected  men  who  had  obtained 
fat  annual  retainers.  So  we  invited  a  few  of  them  to  meet 
together.  Of  course,  the  necessity  exists  more  strongly  in  large 
centers  of  population.  London,  Paris,  Borne,  even  Berlin,  has 
its  barristers  and  solicitors  and  its  trained  judges.  Well,  we  got 
together  and  said,  See  if  we  can  organize  a  body  of  men  who  shall 
be  willing  to  be  known  as  those  who  devote  a  great  part  of  their 
time  to  the  trial  of  cases,  either  at  nisi  prius,  or  above,  and 
are  willing  that  their  fellow  lawyers  and  the  public  shall  know 
that  they  are  so  engaged.  The  idea  took.  One  hundred  and 
twenty  of  us  in  Chicago  got  together  at  once  and  organized  the 
Chicago  Society  of  Advocates,  and  we  adopted  an  unwritten  rule 
that  every  lawyer  who  was  a  member  of  the  society  would  not 
steal  the  clients  of  the  attorney  who  might  employ  him.  We 
empowered  our  Board  of  Governors  to  discipline  members  who 
did  do  that.  Well,  that  society  still  lives.  It  was  organized 
just  before  this  war  started  and  for  a  while  it  functioned,  but 
when  this  country  entered  the  war  our' members  scattered;  but 
we  are  getting  together  again  now.  Let  me  tell  you  what  wc 
did  in  the  first  year.  Aside  from  advertising  ourselves  we 
organized  a  Committee  on  Program  and  prepared  a  course  of 
lectures  or  talks  to  be  delivered  to  universities.  We  said  to 
the  universities:  We  will  furnish  you  ten  lectures  by  more  or 
less  experienced  men  on  the  art  of  advocacy,  and  on  the  history 
and  the  nature  of  the  art.  There  were  to  be  two  lectures  on 
this  last  subject.  There  were  to  be  two  lectures  on  the  trial  of 
jury  cases;  two  lectures  on  the  trial  of  equity  cases;  two  on 
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the  preparation  of  a  case  on  appeal;  and  two  on  parliamentary 
and  international  cases.  When  I  tell  you  that  Oliver  M.  Kale, 
John  M.  Jones,  Fletcher  Jones,  and  John  Conlan  delivered  these 
lectures  yon  will  appreciate  that  an  attempt  was  made  to  get 
as  good  men  as  we  could.  The  University  of  Chicago  accepted 
our  offer  at  once,  and  we  immediately  addressed  the  entire  three 
classes  in  the  course  of  a  week.  Before  we  had  finished  there, 
Michigan  University  asked  us  to  come  there.  Then  we  were  called 
by  other  universities.  This  was  in  the  winter  of  1915-16.  One 
of  the  fruits  of  that  was  that  last  winter  the  University  of  the 
City  of  New  York  instituted  a  course  of  lectures  on  How  to  Try 
a  Lawsuit,  and  those  lectures  have  been  delivered  by  some  of 
the  leading  members  of  the  Bar  in  New  York  City.  In  our 
lectures  we  asked  the  boys  to  make  up  their  mind  when  they 
went  into  practice  whether  they  would  seek  to  be  trial  lawyers  or 
office  lawyers.  The  experiment  was  very  successful — so  success- 
ful that  one  of  the  professors  in  Chicago  University  said  to  us : 
"I  want  to  quit  the  teaching  business.  Tell  me  where  I  can 
get  a  job."  He  was  located  in  a  big  law  firm  across  the  street 
from  us,  and  now  he  is  a  full  partner  in  it. 

W.  H.  Washington,  of  Tennessee: 

I  have  been  very  much  interested  in  the  remarks  that  have 
been  made  here,  and  during  the  discussion  I  have  been  think- 
ing of  the  first  Bar  examination  of  which  I  heard.  A  committee 
of  three  eminent  lawyers  was  delegated  to  examine  an  applicant 
for  admission  to  the  Bar.  They  seated  themselves  around  the 
table.  The  trembling  applicant  for  admission  walked  in.  The 
gentleman  who  was  acting  as  the  presiding  judge  elevated 
his  eyebrows  and  said:  "Young  man,  who  made  God?"  "T 
don't  know,  sir,"  was  the  reply.  "Your  answer  is  correct," 
thundered  the  Judge,  "  Mr.  Secretary  give  him  his  license." 

Away  back  in  the  old  days  that  was  practically  the  process 
of  admission  to  the  Bar;  it  was  merely  a  perfunctory  proceed- 
ing and  the  young  lawyer  was  left  like  a  piece  of  flotsam  and 
jetsam  upon  the  mighty  sea  of  legal  conflict  to  work  out  his 
destiny  as  best  he  could.  We  have  now  arrived  at  a  time  where 
we  have  boards  of  law  examiners  in  most  all  the  states,  and 
many  of  them  are  college  professors.  While  in  many  instances 
technical  questions  are  asked  in  these  examinations,  that  nine 
out  of  ten  eminent  lawyers  would  find  difficulty  in  solving,  yet 
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on  the  whole  it  works  very  well.  I  think  one  gentleman  who 
spoke  here  struck  the  keynote  of  success  in  our  profession.  As 
I  understand  him,  he  maintained  that  the  first  thing  to  do  is 
to  find  out  if  the  applicant  has  been  endowed  with  sufficient 
brains  to  be  a  lawyer;  secondly,  has  he  good  moral  character; 
thirdly,  has  he  energy  and  industry;  fourthly,  does  he  love  his 
profession.  He  may  have  all  of  these  qualifications  and  yet 
may  meet  with  failure  unless  he  has  the  capacity  for  clear  think- 
ing, and  the  ability  to  enunciate  distinctly  so  that  those  whom  he 
addresses  may  hear  what  he  says  and  understand  what  he  says. 
I  attend  services  in  the  church  here  in  Boston  on  Sunday,  a 
large  congregation  was  present,  and  the  preacher  who  con- 
ducted the  services  has  a  high  reputation  as  a  learned  man, 
a  college  graduate,  but  only  about  one-tenth  of  the  congrega- 
tion could  understand  what  he  said.  He  had  not  been  taught 
the  art  of  distinct  enunciation.  Brigham  Young  when  he  was 
building  the  Tabernacle,  that  wonder  in  the  world  of  acoustics, 
remarked  that  he  was  to  be  the  architect  because,  he  said, 
"Unless  the  congregation  hear  what  I  say  my  preaching  will 
amount  to  nothing." 

'Now  I  have  the  greatest  respect  for  the  law  schools.  I  was 
a  student  under  Charles  A.  Kane,  at  the  University  of  Michigan 
where  I  graduated.  But  that  is  not  the  only  way  to  become 
eminent  in  the  profession.  Many  an  eminent  lawyer  has  gradu- 
ated from  the  law  office.  The  principal  thing  is,  has  the  young 
lawyer  been  taught  to  think  while  on  his  feet  ?  Does  he  under- 
stand the  ordinary  terms  of  our  language,  and  can  he  rise  on 
any  occasion  and  express  what  he  knows  clearly  and  succinctly  ? 
I  want  to  say — and  I  say  it  to  my  friends  who  are  teachers  of 
law — that  the  best  tutelage  for  the  young  man  who  wishes  to 
be  a  lawyer  is  to  have  him  begin  at  the  earliest  possible  moment 
to  express  himself  aloud.  Let  him  practice  and  get  the  habit 
of  talking  out  and  telling  what  he  knows.  Urge  him  to  get  on 
his  feet  whenever  he  can,  and  never  to  let  an  occasion  pass 
unless  he  makes  a  speech.  That  will  remove  the  natural  timidity 
which  overtakes  almost  all  of  us  when  we  are  first  beginning 
our  professional  career. 

I  think  the  subject  of  this  discussion  has  been  very  important. 
The  high  road  to  success  in  the  legal  profession  is  the  study  of 
the  art  of  advocacy. 
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Charles  A.  Boston,  of  New  York: 

Following  in  the  footsteps  of  the  last  speaker  I  shall  endeavor 
to  overcome  my  natural  timidity  and  seize  the  opportunity  to 
say  a  few  words. 

In  order  to  have  something  to  talk  about  I  will  recur  to  the 
subject  on  the  program:  "The  Growing  Importance  of  and 
the  Best  Way  to  Secure,  a  Broad,  Liberal  Education  for  Ameri- 
can Lawyers." 

I  shall  assume  from  what  has  been  said  by  speakers  before 
me  that  the  growing  importance  of  a  broad,  liberal  education  is 
well  recognized,  and  therefore  I  will  say  nothing  upon  that 
topic.  I  wish  merely  to  offer  what  has  occurred  to  me  in  respect 
to  the  solution  of  the  second  branch  of  the  subject — the  best 
way  to  secure  a  broad,  liberal  education  for  American  lawyers. 
The  best  way  to  do  anything  is  to  do  it.  It  seems  to  me  that  the 
way  to  do  it  lies  open  if  one  starts  out  to  do  it. 

The  reason  I  was  impelled  to  speak  this  afternoon,  in  addi- 
tion to  the  suggestion  from  the  last  speaker  never  to  neglect 
an  opportunity  to  talk,  is  that  I  have  followed  very  carefully 
the  course  of  medical  legislation  in  the  United  States.  It 
furnishes  us,  I  think,  with  a  proper  guide,  and  it  serves  to  dis- 
pel one  bugaboo.  It  serves  to  answer,  in  a  measure,  the  ques- 
tion which  was  asked  by  the  gentleman  from  Bhode  Island. 
You  do  not  have  to  fear  the  public — the  people.  That  is  the 
first  proposition.  You  may  think  that  you  do.  You  may  occa- 
sionally meet  with  a  setback,  such  as,  if  I  recall  the  situation, 
the  courts  of  Massachusetts  and  the  lawyers  did  meet  with  by 
way  of  a  legislative  act;  but  these  things  are  sporadic  and  occa- 
sional. In  1893,  when  I  was  struggling  for  some  opportunity 
to  express  myself,  I  found  it  in  the  opportunity  to  compile 
for  a  publishing  concern  a  Medical  Jurisprudence  and  Medical 
Laws  of  the  English-speaking  World.  I  was  impressed  with  the 
feeble  and  hesitant  efforts  of  legislators  to  bring  the  medical  pro- 
fession into  some  sort  of  orderly  regulation.  So  far  as  I  then 
ascertained,  and  as  I  have  learned  since,  all  that  they  have  dared 
to  do  in  England  is  merely  to  distinguish  between  the  qualified 
practitioner  and  the  unqualified  practitioner;  anybody  can  prac- 
tice any  method  of  healing,  so  long  as  he  does  not  misrepresent 
the  fact  of  his  qualifications.    Those  who  are  properly  qualified 
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are  so  certified  and  it  is  known,  therefore,  that  they  are  standard 
practitioners,  and  they  have  a  certain  standing  before  the  law. 
Now,  it  would  scarcely  be  expected  that  48  state  legislatures,  or 
perhaps  a  fewer  number  than  48,  in  this  country,  in  the  course 
of  twenty  years  would  see  their  way  clear,  through  the  directing 
guidance  of  a  powerful  organization  of  physicians,  such  as  the 
American  Medical  Association  is,  to  take  a  stand  far  in  advance 
in  this  democratic  country  of  anything  that  had  ever,  as  I  am 
advised,  been  attempted  in  the  British  Empire.  They  started 
out  feebly  to  provide  that  practising  physicians  should  be  regis- 
tered, and  they  prescribed  no  other  qualification.  I  found  that 
was  the  type  at  that  time.  There  were  some  medical  laws  which 
required  a  certain  length  of  medical  education,  the  highest  of 
which  was  two  years,  and  the  lowest  one  year.  No  curriculum 
was  specified,  and  no  qualification  by  way  of  a  liberal  education 
preliminary  was  specified.  If  you  will  examine  the  typical  law 
now,  which  has  been  adopted  with  slight  variations  in  almost 
every  state  in  the  union — if  I  remember  right,  I  have  not  fol- 
lowed it  carefully  since  except  that  I  did  recompile  those  laws  in 
1904 — you  will  find  that  the  legislatures  under  the  direction  of 
that  powerful  organization  which  has  reason  at  its  back  have  pro- 
vided a  curriculated  6tudy  in  special  subjects,  have  provided  in 
many  instances  preliminary  education,  and  have  provided  a  num- 
ber of  years,  the  type  of  which  now  for  admission  to  a  medical 
college  is  four  years,  and  at  the  institution  in  which  I  got  my 
collegiate  education  they  have  found  no  difficulty  in  establishing 
a  medical  school  which  requires  of  its  graduates  six  years  of 
attendance,  and  I  have  heard  the  authorities  discuss  the  neces- 
sity of  selecting  among  the  applicants,  so  that  they  may  give 
their  benefits  to  the  best  qualified,  because  they  have  more 
applicants  for  admission  than  they  can  accommodate.  It  only 
requires  the  courage  to  start. 

Another  thing.  The  people  want  good  lawyers.  The  day 
when  a  man  learned  his  law  by  the  light  of  a  pine  knot  has 
gone,  as  has  the  day  when  the  populace  travelled  afoot — 
although  there  have  been  some  recent  intimations  if  these  strikes 
continue  that  we  may  have  to  walk. 

Now  I  have  thrown  out  a  sufficient  intimation,  I  think,  of 
what  I  was  prompted  to  say:   That  is,  that  if  a  body  like  this 
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is  convinced,  as  I  fancy  it  must  be,  of  the  growing  importance 
of  a  liberal  education  it  need  not  be  afraid  of  the  people,  because 
as  Dr.  Lewis  has  already  said  the  people  are  behind  it  and  not 
opposed  to  it  The  clamor  that  you  may  occasionally  hear  will 
not  interfere  with  a  proper  curriculum  properly  enforced,  and 
that  curriculum  can  embody  any  amount  of  preliminary  edu- 
cation that  the  combined  legal  sense  of  the  profession  concludes 
is  the  best  minimum  to  establish. 

Franklin  M.  Danaher,  of  New  York  : 

If  my  brother,  Mr.  Boston,  had  not  spoken,  possibly  I  would 
not  have  undertaken  to  bore  you  with  what  I  have  to  say.  I 
stand  back  of  the  original  proposition  mentioned  by  the  gentle- 
man from  Rhode  Island.  Admission  to  the  Bar  in  this  country 
is  a  purely  political  function.  It  has  nothing  to  do  with  the 
judiciary,  it  is  a  legislative  function.  Now,  when  a  doctor  goes 
to  the  legislature  and  wants  legislation,  why,  that's  medicine, 
that's  a  subject  in  which  the  legislators  are  interested,  selfishly 
interested,  because  they  want  to  prolong  their  lives  and  so  they 
are  quite  willing  to  do  everything  that  the  doctors  want  them 
to  do.  I  know,  because  I  live  under  the  shadow  of  the  capitol 
at  Albany.  Why,  medical  legislation  has  gone  so  far  within  the 
past  few  years  that  the  profession  will  be  so  exclusive  that  there 
will  be  a  dearth  of  physicians,  unless  the  legislature  passes  some 
law  undoing  some  of  the  stringent  measures  that  they  have 
passed.  When  lawyers  go  to  the  legislature  we  are  met  with 
opposition  from  the  Bar  itself.  It  is  an  old  saying  that  nobody 
loves  a  fat  man,  and  it  is  equally  true  that  nobody  loves  a  lawyer. 
That's  so;  it  has  always  been  so.  You  remember  what  Jack 
Cade  said  to  his  men:  "The  first  thing  we'll  do  is  to  kill  all 
the  lawyers."  When  it  was  seriously  attempted  by  the  New  York 
State  Bar  Association  to  raise  the  standard  of  admission  to  the 
Bar  the  proposition  was  backed  up  by  the  entire  legislative 
authority  of  the  University  of  the  State  of  New  York  and  the 
Bar  Association.  Bills  were  put  before  the  Judiciary  Commit- 
tees of  the  Assembly  and  the  Senate,  which  committees  were  com- 
posed entirely  of  lawyers.  Yet  it  took  between  five  and  six 
years  to  get  that  thing  through.    We  had  to  stand  humbly,  hat 


Digitized  by 


Google 


Proceedings  of  Section  of  Legal  Education    77 

in  hand,  and  beg  them  to  do  something,  give  us  a  little  something 
as  a  start.  We  started  in  1883  with  the  requirement  of  one 
year  of  high  school  work.  In  1894  that  was  made  two  years; 
in  1895,  three  years;  and  in  1911  we  raised  the  limit  to  four 
years  of  a  high  school  course,  or  its  equivalent,  in  examinations 
conducted  under  the  auspices  of  the  Begents  of  the  State  of  New 
York.  Every  year  I  am  up  against  members  of  the  legislature 
who  are  offering  bills  to  admit  men  to  study  law  or  to  practice 
law — special  legislation.  Some  politician  wants  to  get  into  the 
law.  You  see,  the  profession  is  looked  upon  as  a  means  of  power, 
as  a  means  of  popularity.  We  cannot  do  what  the  physicians 
have  done.  If  we  go  before  the  legislature  united  and  ask 
the  enactment  of  some  measure,  along  will  come  some  lawyer 
member  of  the  legislature  and  say,  "  Oh,  you  want  to  fix  it  so 
that  no  one  but  an  aristocrat,  no  one  unless  he  has  money 
enough  to  go  through  college  and  spend  four  years  in  college  in 
preparation  for  the  study  of  law,  can  be  admitted  to  the  Bar." 
I  have  stood  for  years  as  a  sponsor  for  higher  education,  and  I 
say  to  you  gentlemen  that  the  State  Board  of  Law  Examiners 
has  done  more  than  any  other  body  in  the  State  of  New  York 
to  force  young  men  who  want  to  become  lawyers  into  the  law 
schools,  but  we  feel  that  we  cannot  raise  the  requirements  in 
our  state  any  higher.  The  moment  we  attempt  to  do  so  we 
are  met  by  these  men  who  desire  to  become  members  of  the  Bar, 
and  who,  while  they  haven't  the  education  today,  have  hopes  in 
the  future,  and  they  say  that  our  requirements  are  high  enough 
now  and  that  we  are  seeking  to  make  an  aristocracy  out  of  the 
profession.  They  do  not  care  how  high  you  raise  the  require- 
ments for  the  study  of  medicine,  because  they  know  that  it  is 
for  their  benefit  and  for  the  benefit  of  their  families  that  doctors 
shall  be  highly  educated.  Why,  here  in  Massachusetts,  under 
the  shadow  of  the  sacred  cod  fish,  where  every  bit  of  learning  is 
supposed  to  repose,  Brother  Bailey  tried  to  get  a  slight  raise  in 
the  educational  qualifications,  to  keep  down  the  number  of 
applicants  for  admission  to  the  Bar,  but  the  legislature  said, 
no ;  and,  not  only  that,  but  passed  laws  that  set  aside  the  power 
of  the  Supreme  Court  of  this  state  and  now  the  standard  is  two 
years. 
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Hollis  R.  Bailey,  of  Massachusetts: 

No,  it  is  only  half  of  that — only  one  year  of  a  high  school 
course. 

Franklin  M.  Danaher: 

Nqw  that  is  what  Brother  Boston  is  going  to  get  if  the  Bar 
as  a .  body  goes  up  to  the  legislature  and  asks  for  anything 
there.  I  have  gone  before  the  Judiciary  Committee  in  the  legis- 
lature, and  members  of  the  legislature  have  said  to  me  "  Nothing 
doing,  you  are  asking  too  much,  you  are  trying  to  keep  the 
poor  man  out."  I  tell  you  there  is  a  great  deal  of  that  feeling, 
and  it  is  growing  more  and  more  intense.  Therefore,  make 
haste  slowly  and  keep  away  from  the  legislature  as  much  as 
you  can.  Let  the  doctors  go  there  all  they  want  to,  but  the 
moment  the  lawyers  start  in  and  ask  special  privileges  the  old 
antagonism  rises  up. 

Ira  E.  Robinson,  of  West  Virginia : 

In  view  of  what  has  been  said  by  the  last  speaker  I  want 
to  say  that  down  our  way  the  legislature  has  nothing  to  do 
with  the  matter  of  admission  to  the  Bar  at  all.  Admission  to 
the  Bar  in  our  state  is  not  a  political  function.  It  is  a  judicial 
function.  We  are  making  progress  down  there.  We  are  making 
progress  in  the  United  States  through  the  wide  influence  of 
the  American  Bar  Association,  and  particularly  through  the 
influence  of  this  Section  of  Legal  Education.  But  there  is 
another  adjunct  of  the  American  Bar  Association  which  has  been 
doing  a  great  work.  I  refer  to  the  Council  on  Legal  Education, 
a  report  from  which  is  to  be  made  at  this  meeting  of  the  Ameri- 
can Bar  Association,  and  I  want  to  say  that  in  the  proposed 
revision  of  the  Constitution  of  the  American  Bar  Association 
the  continued  existence  of  the  Council  on  Legal  Education  is 
to  disappear.  I  am  not  going  to  refer  to  this  report  further 
than  to  remind  you  that  you  have  it  in  your  hands,  but  I  do 
want  to  say  that  the  progress  we  have  been  making  in  raising 
the  standard  of  legal  education  throughout  the  United  States 
will  be  retarded  very  greatly  if  the  Council  on  Legal  Educa- 
tion of  the  American  Bar  Association  is  not  continued. 

I  think  the  names  of  the  gentlemen  composing  the  member- 
ship of  the  Council  on  Legal  Education  are  a  sufficient  guarantee 
that  the  Council  should  continue  to  exist  for  the  creation  at 
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least  of  sentiment  in  favor  of  raising  the  standard  of  legal 
education. 

I  am  surprised  to  learn  from  the  remarks  of  the  gentleman 
of  New  York  that  the  legislature  of  his  state  is  so  lax,  and  also 
that  he  regards  this  matter  as  a  political  matter.  I  look  upon 
it  as  a  judicial  function.  I  am  sorry  that  the  legislature  in 
my  own  state  last  winter  for  a  while  thought  it  was  a  legislative 
function  and  passed  a  resolution  by  which  three  men  were 
admitted  to  the  Bar,  and  the  Supreme  Court  wrote  an  opinion, 
which  is  the  best  essay  on  the  standard  of  legal  education  that 
has  been  published  for  a  long  time. 

Charles  A.  Boston : 

My  investigation  leads  me  to  believe  that  historically  the 
matter  of  admission  to  the  Bar  is  not  a  judicial  function,  but  in 
the  leading  case  perhaps  in  this  country,  the  matter  of  Thatcher, 
which  was  a  struggle  between  the  Supreme  Court  of  Ohio  and  the 
legislature  of  that  state,  the  Supreme  Court  having  disbarred 
Thatcher  and  the  legislature  having  passed  an  act  reinstating 
him,  the  Supreme  Court  declined  to  recognize  the  validity  of 
the  act. 

Ira  E.  Bobinson : 

I  desire  to  offer  a  resolution. 

The  Chairman: 

If  there  is  no  further  discussion  to  be  had  the  gentleman  from 
West  Virginia  may  offer  his  resolution. 

Ira  E.  Bobinson: 

The  resolution  is  as  follows  and  I  move  its  adoption : 

"  Resolved,  That  it  is  the  sense  of  the  Section  of  Legal  Educa 
tion  that  the  constitutional  provision  creating  the  Council  on 
Legal  Education  and  investing  it  with  its  present  powers  should 
remain  undisturbed  in  any  revision  of  the  Constitution  of  the 
American  Bar  Association  which  may  take  place." 

Franklin  M.  Danaher: 

I  second  the  motion  to  adopt  the  resolution  for*  the  purpose 
of  saying  that  in  my  opinion  there  is  no  need  of  any  Council  on 
Legal  Education  as  long  as  we  have  the  Section  of  Legal  Educa- 
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tion.  Why  shouldn't  they  amalgamate  with  us.  Ten  years  ago 
the  Association  of  American  Law  Schools  was  formed,  and 
the  result  of  their  formation  came  very  near  ending  the  life 
of  the  Section  of  Legal  Education.  I  therefore  move  that  this 
resolution  be  laid  on  the  table. 

The  Chairman : 

The  Chair  rules  that  the  seconder  of  the  resolution  cannot 
now  move  to  lay  it  on  the  tabla 

Charles  A.  Boston: 

In  order  that  we  may  act  intelligently  in  this  matter,  and  it 
being  apparent  that  we  are  not  well  informed  either  as  to  the  pur- 
pose of  the  proposed  revision  of  the  Constitution  of  the  Ameri- 
can Bar  Association  or  as  to  the  history  as  to  the  Council  on 
Legal  Education,  I  would  inquire  if  the  Secretary  of  this  Section 
can  give  us  any  information. 

Charles  M.  Hepburn,  of  Indiana: 

As  I  understand  it  the  purpose  of  the  Council  on  Legal  Educa- 
tion is  not  to  interfere  with  the  proper  functions  of  the  Section 
on  Legal  Education.  I  think  the  Council,  as  its  purpose  was 
announced  to  us  last  year,  is  in  itself  most  excellent;  but  I 
think  its  membership  is  too  small,  I  think  it  ought  to  be  fairly 
representative  not  only  of  the  law  schools,  but  of  the  active 
members  of  the  profession.  I  think  it  ought  to  include  one 
or  more  members  of  boards  of  Bar  Examiners,  and  I  think  it 
ought  to  include  one  or  more  members  of  our  Supreme  Courts. 

Franklin  M.  Danaher: 

Is  it  now  composed  exclusively  of  law  professors? 

Charles  M.  Hepburn: 

Oh,  no,  but  I  think  its  membership  ought  to  be  enlarged. 
The  purpose  of  the  Council  was  that  it  should  give  effect  to  vari- 
ous measures  in  respect  of  the  classification  of  the  law  schools; 
throw  a  calcium  light,  as  it  were,  upon  every  law  school  in  the 
country,  and  classify  them  as  law  schools  of  the  first  class,  of 
the  second  class,  and  of  the  third  class,  and  announce  to  the 
profession  that  they  are  of  those  various  classes.    That  can  be 
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done  very  effectively  indeed  if  the  Council  is  large  enough  to 
have  in  its  membership  men  that  will  represent  the  whole 
profession. 

There  is  another  proposition  which  has  been  advanced,  which 
is  not  necessarily  connected  with  the  Council  on  Legal  Educa- 
tion; that  is,  that  the  Section  of  Legal  Education  shall  be  a 
bifurcated  section,  one  branch  consisting  of  State  Bar  Exami- 
ners, and  the  other  branch  of  law  school  professors — this,  so  far 
as  voting  power  it  concerned.  But  any  member  of  the  American 
Bar  Association  can  take  part  in  the  discussions— only  when 
it  comes  to  voting,  then  th«  voting  shall  be  by  the  law  school 
representatives.  I  think  that  is  an  unfortunate  feature.  If  the 
Section  of  Legal  Education  is  destroyed  as  an  open  forum  it 
will  be  a  serious  mishap  for  the  future  of  legal  education  in  this 
country.  The  law  schools  cannot  raise  the  standards  of  legal 
education — the  pre-legal  standard  and  the  standards  of  legal 
admission — to  the  proper  plane,  without  the  backing  of  the 
active  members  of  the  profession.  You  may  ask  why  do  I  say 
that?  I  say  it  because  during  the  last  ten  years  the  second-rate 
law  schools,  the  law  schools  that  exist  for  revenue  only,  are 
gaining  on  the  higher  grade  law  schools.  That  fact  was  estab- 
lished by  the  statistics  presented  in  this  Section  two  years  ago. 
In  other  words,  the  lower  grade  law  schools  are  becoming  the 
nurseries  of  the  profession.  Now  suppose  the  Section  is  abol- 
ished as  an  open  forum,  suppose  its  functions  are  delegated  by 
the  American  Bar  Association  to  the  Association  of  American 
Law  Schools,  which  is  composed  of  some  48  schools  out  of  120, 
and  suppose  the  functions  of  the  American  Bar  Association  in 
matters  of  legal  education  are  delegated  to  this  minority  of  law 
schools.  Where  will  be  the  influence  throughout  the  country 
upon  the  profession,  upon  the  young  men  who  wish  to  go  to  law 
schools,  of  the  Council  on  Legal  Education  and  of  the  Section 
of  Legal  Education  when  the  Section  has  been  reduced  simply 
to  a  gathering  of  law  school  men,  so  far  as  the  right  of  voting  is 
concerned  ? 

It  seems  to  me  that  we  have  reached  the  stage  in  legal  educa- 
tion in  this  country  when  we  need,  as  never  before,  the  active, 
forward  looking,  constructive  co-operation  of  law  school  teachers, 
Bar  Examiners,  and  members  of  the  profession  actively  engaged 
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in  its  practice,  whether  on  the  Bench  or  at  the  Bar,  in  maintain- 
ing the  standards  of  pre-legal  education  and  of  legal  education. 
We  have  the  greatest  opportunity  now  to  accomplish  that,  and 
we  cannot  accomplish  it  if  this  Section  ceases  to  he  an  open 
forum.  This  must  be  the  gathering  place  for  the  threshing 
out  of  problems  which  the  profession  as  a  whole  ought  to  take 
up.  It  does  not  matter  what  the  diversity  of  view  is.  I  have 
observed  that  we  have  in  the  active  profession  men  of  just  as 
high  ideals  as  are  the  men  in  the  leading  law  schools ;  men  who 
are  just  as  eager  to  see  the  standards  of  pre-legal  and  of  legal 
education  advanced  to  the  highest  *point,  and  who  will  back  up 
the  law  schools  in  their  efforts. 

It  would  seem  from  what  has  been  proposed  in  reference  to 
the  Section  that  some  of  the  law  school  teachers  would  rather 
not  co-operate  with  members  of  the  active  Bar.  I  do  not 
believe  that  it  is  true  of  them  all.  I  think  the  law  school  teachers 
ought  to  view  it  as  their  great  commission  to  come  into  active 
co-operation  with  the  Section  of  Legal  Education  as  a  part  of 
the  American  Bar  Association  in  advancing  and  maintaining 
the  standards  of  pre-legal  and  of  legal  education;  and  I  am 
quite  sure  that  if  they  will  do  this  we  can  accomplish  in  this 
Section  some  great  results. 

I  do  not  see  that  there  is  any  reason  why  the  Council  on 
Legal  Education,  enlarged  as  it  seems  to  me  it  ought  to  be, 
could  not  give  effect  to  any  measures  that  are  brought  up  in 
this  Section.  I  think  the  Council  and  the  Section  can  do  team 
work  of  the  highest  quality. 

Franklin  M.  Danaher : 

I  suppose  they  want  to  separate  the  sheep  from  the  goats, 
the  sheep  being  the  law  school  teachers.  Mr.  Hepburn  tells  us 
that  the  members  of  the  American  Bar  Association  will  be  per- 
mitted by  their  high  mightiness  to  come  in  and  sit  on  the  floor, 
but  that  when  it  comes  to  voting  they  haven't  any  rights.  Well, 
let  them  go  their  way  if  they  want  to;  and  let  us  pursue  the 
even  tenor  of  our  way.  Do  not  let  us  stultify  ourselves.  How- 
ever, this  is  an  important  matter,  and  I  suggest  that  we  do  not 
vote  either  for  or  against  it  now,  but  that  it  be  laid  on  the 
table  for  another  year  and  then  let  it  come  up  as  a  subject  for 
discussion. 
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Charles  A.  Boston: 

If  we  were  to  lay  it  on  the  table  for  discussion  next  year  and 
the  proposed  new  deal  in  the  Constitution  is  carried  through, 
is  it  not  possible  that  next  year  we  would  find  that  we  have 
been  executed  in  the  meantime?  What  is  it  proposed  to  do 
under  the  new  Constitution  which  is  to  be  voted  on  day  after 
tomorrow  in  the  meeting  of  the  American  Bar  Association? 

Franklin  M.  Danaher: 

I  understand  they  propose  to  leave  us  out. 

Charles  M.  Hepburn : 

The  proposition  in  the  new  Constitution,  as  it  comes  from 
the  Executive  Committee  of  the  American  Bar  Association, 
does  not  destroy  the  Section  at  all. 

Franklin  M.  Danaher: 
I  thought  it  did. 

Charles  M.  Hepburn : 

No.  The  proposition  that  comes  from  the  Council  on  Legal 
Education,  however,  would  practically  destroy  the  Section  as  an 
open  forum. 

I  think  those  matters  will  come  before  the  Association  at  its 
meeting  day  after  tomorrow  and  then  the  issue  will  be  met. 

Waldo  Q.  Morse,  of  New  York:  - 

I  would  inquire  of  the  Chair  if  there  is  anything  that  will 
prevent  the  continued  existence  of  the  Council  on  Legal  Educa- 
tion as  one  of  the  agencies  of  the  Section  on  Legal  Education  ? 

The  Chairman: 

As  the  Chair  understands  it,  the  Council  is  distinct  from  the 
Section,  and  has  different  functions.  The  prosposition  which 
comes  from  the  Executive  Committee — which  may  or  may  not 
be  adopted — is  to  eliminate  the  Council  as  an  entity  of  the 
Association  itself,  but  there  is  also  a  provision  that  a  Council 
may  be  created  by  this  Section. 

Waldo  G.  Morse: 

I  move  to  lay  the  resolution  that  has  been  offered  on  the 
table. 
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Charles  A.  Boston: 

I  second  the  motion. 

The  Chairman: 

Gentlemen,  you  have  heard  the  motion  to  lay  the  resolution 
offered  by  Judge  Bobinson  on  the  table.  All  in  favor  of  so 
doing  will  manifest  it  by  saying  aye;  opposed,  no.  The  noes 
appear  to  have  it;  the  noes  have  it  and  the  motion  is  lost. 

The  question  now  recurs  upon  the  resolution  itself. 

Andrew  A.  Bruce,  of  Minnesota: 

I  think  that  there  is  some  confusion  in  respect  of  this  matter. 
A  little  while  ago  the  British  captured  a  Zulu  king  and  they  took 
him  to  England  to  show  him  the  greatness  of  the  British  Empire, 
so  that  he  would  not  again  rebel.  They  showed  him  the  Parlia- 
ment buildings,  and  he  went  into  the  House  of  Commons  and 
heard  the  members  talking  and  talking,  and  he  said,  "  I  think  Fll 
rebel  again,  because  you  just  simply  talk,  talk,  talk."  Then 
they  showed  him  the  British  Army,  and  he  went  back  to  Africa 
and  advised  his  people  to  remain  quiet.  Now,  is  the  American 
Bar  Association  through  this  Section  always  going  to  be  a  talk- 
ing machine?  Are  we  to  meet  together  once  a  year,  eat  quail 
on  toast,  and  read  obituary  notices?  Or  are  we  to  bring  in,  in 
permanent  form,  what  we  have  been  preaching  about?  This 
Section  time  and  time  again  has  gone  on  record  in  favor  of  higher 
education.  Every  one  of  us  admits  that  the  standard  of  legal 
education  and  admission  to  the  Bar  should  be  raised.  Nothing 
can  be  done  by  the  law  schools  unless  men  like  Mr.  Danaher 
get  a  change  of  heart.  What  is  the  Council  on  Legal  Education  ? 
It  is  simply  a  committee  of  the  American  Bar  Association  and 
directly  responsible  to  it,  to  carry  out  the  accumulated  wisdom 
really  of  this  body  itself.  We  cannot  make  any  appropriations 
for  it.  All  of  our  recommendations  ultimately  go  there.  Now, 
all  we  ask  is  to  have  the  Council  appointed  a  permanent  body 
which  shall  carry  out  our  will,  and  have  an  appropriation  for  that 
purpose.  I  am.  absolutely  satisfied,  Mr.  Danaher  to  the  con- 
trary notwithstanding,  that  opposition  to  higher  standards  does 
not  come  from  the  people.  It  comes  from  the  lawyers  in  the 
legislature;  it  comes  from  a  fellow  who  has  a  cousin  or  an 
uncle  or  an  aunt  whose  fortunes  he  wants  advanced,  and  I  say 
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that  all  we  have  to  do  is  to  put  forth  a  persistent  effort  through- 
out the  United  States..  Exactly  the  same  analogy  applies  in 
respect  of  the  Bureau  of  Comparative  Law.  That  was  estab- 
lished for  the  purpose  of  collating  legal  literature,  in  large 
measure,  from  all  the  world  and  keeping  in  touch  with  it.  If 
we  put  that  merely  in  the  Section  of  Legal  Education  we  could 
do  nothing,  because  we  wouldn't  have  members  in  France  and 
in  Italy  and  in  Spain  as  well  as  all  over  the  United  States.  That 
body  was  organized  as  a  separate  bureau  of  the  American  Bar 
Association  and  with  a  separate  appropriation.  In  its  own  line 
it  can  do  its  own  work.  Why  shouldn't  we  have  a  separate 
Council  ?  I  should  regret  exceedingly  if  this  body  was  not  open 
to  all,  for  everybody  in  any  way  connected  with  the  legal  pro- 
fession, to  take  part.  There  is  a  difference  between  legislation 
and  administration,  and  there  is  a  difference  between  talking 
and  putting  things  into  practical  execution. 

HollisR.  Bailey: 

Under  the  present  Constitution  any  resolution  that  is  passed 
by  this  Section  goes  not  to  the  American  Bar  Association,  but 
to  the  Council  on  Legal  Education ;  and,  if  they  see  fit,  they  may 
submit  it  to  the  American  Bar  Association.  As  a  Section  we 
do  not  have  a  right  on  the  floor  of  the  American  Bar  Associa- 
tion. What  is  to  become  of  this  resolution  if  we  adopt  it  will 
depend  upon  what  the  Council  may  see  fit  to  do  with  it..  I 
hope  the  resolution  will  not  prevail. 

Ira  E.  Robinson: 

We  ought  to  have  some  influence  with  the  parent  body.  The 
adoption  of  this  resolution  will  mean  something.  Now,  I  am  not 
a  law  professor.  I  hope  I  may  call  myself  a  practical  lawyer, 
although  some  years  on  the  Bench  may  have  wiped  out  the 
practical  part  of  it.  I  resent  some  of  the  things  that  the  gentle- 
man from  Albany  said  about  the  law  teachers. 

Franklin  M.  Danaher : 
I  apologize. 

Ira  E.  Robinson: 

If  there  is  a  class  of  men  in  America  doing  a  greater  work 
for  the  union  I  do  not  know  it.    I  regret  that  I  did  not  have 
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the  teaching  of  law  professors  myself,  and  this  is  the  first  time 
I  ever  knew  any  member  of  the  Bar  to  cast  any  reflection  upon 
the  teaching  profession. 

Franklin  M.  Danaher: 

Oh,  yon  misunderstood  me.  I  did  not  intend  anything  of 
the  sort. 

Henry  Wade  Sogers,  of  Connecticut: 

I  did  not  intend  to  say  anything  on  this  subject,  being  a 
member  of  the  Council ;  but  I  want  to  say  that  the  underlying 
motive  which  induced  the  Council  on  Legal  Education  to  propose 
what  it  did  propose  was  this — it  is  no  secret,  everybody  here 
understands  the  fact  to  exist — that  the  law  schools  of  the  United 
States  have  not  been  in  touch  recently  with  the  American  Bar 
Association.  Some  years  ago  they  drifted  away,  and  they  have 
been  holding  their  meetings  as  the  Association  of  American  Law 
Schools  in  Chicago  and  in  the  month  of  December,  and  they 
have  not  been  attending  the  meetings  of  the  American  Bar 
Association.  We  felt  that  was  greatly  to  be  regretted.  We  felt 
that  it  was  a  mistake  from  the  point  of  view  of  the  law  schools 
and  from  the  point  of  view  of  the  American  Bar  Association; 
and  the  desire  was  to  bring  them  back  into  harmonious  rela- 
tions. I  am  not  going  to  explain  how  it  happened  that  the 
divorce  took  place.  It  did  take  place,  and  the  separation  still 
exists.  We  think,  under  the  plan  proposed  by  the  Council — not 
the  plan  proposed  in  this  new  Constitution  which  has  been  recom- 
mended by  the  Executive  Committee,  we  differ  with  that  com- 
mittee with  reluctance,  but  we  do  think  that  we  know  something 
more  about  the  problem  than  the  Executive  Committee  knows 
because  we  are  in  closer  touch  with  the  men  involved — the  leading 
law  schools  of  the  country  have  asked  that  the  present  provision 
in  the  Constitution  creating  the  Council  be  left  as  it  is,  and  not 
thrown  into  this  Section  with  authority  here  to  create.  Every- 
body comes  in  here  and  discusses  and  votes.  The  law  school 
men  object  to  that.  The  proposition  is  not  to  abolish  the  Council, 
but  it  is  to  create  it  in  a  Section.  Why  should  it  be  created  in 
a  Section?  If  it  is  answerable  to  the  American  Bar  Association 
it  should  be  created  by  that  body.  The  Council  has  no  authority 
except  as  it  reports  back  to  the  American  Bar  Association  and  as 
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that  Association  may  adopt  its  recommendations.  The  Council 
as  it  exists  under  the  present  Constitution  has  a  tenure  of  office 
for  a  period  of  five  years.  That  was  thought  necessary  in  order 
that  any  consistent  policy  could  he  worked  out,  instead  of  a 
Council  appointed  for  a  year;  and  we  also  thought  that  the 
dignity  of  the  pouncil  would  be  enhanced  by  its  appointment 
by  the  President  of  the  Association.  As  it  reports  to  the  Associa- 
tion and  not  to  the  Section  its  appointment  should  come  from 
the  Association. 

If  you  care  for  the  opinion  of  the  leading  law  school  men  of 
this  country,  you  will  find  it  in  the  report  of  the  Council  which 
is  printed  and  is  here  for  distribution. 

Charles  M.  Hepburn,  of  Indiana : 

I  would  like  to  say,  as  representing  one  of  the  oldest  law  schools 
of  the  country,  a  Charter  member  of  the  Association  of  Ameri- 
can Law  schools,  that  in  my  opinion  the  law  schools  of  the  United 
States  are  not  all  in  favor  of  the  plan  proposed  the  Council  on 
Legal  Education.  There  is  a  very  strong  feeling  that  the  plan 
proposed  by  the  Council  is  not  for  the  best  interests  of  legal 
education. 

The  paper,  referred  to  by  Judge  Rogers,  signed  by  many  law 
schools,  does  say  that  they  are  opposed  to  the  report  of  the  Com- 
mittee on  Revision,  so  far  as  it  deals  with  the  Section  of  Legal 
Education ;  but  I  know  that  they  do  not  all  approve  of  many  of 
the  purposes  and  objects  sought  to  be  accomplished  by  the  Coun- 
cil on  Legal  Education.  A  request  was  made  of  my  law  school 
by  the  Council  to  sign  this  paper,  and  I  held  the  matter  in  abey- 
ance for  some  time,  and  then  wrote  that  I  could  not  sign  a  recom- 
mendation which,  in  effect,  would  disfranchise  the  members  of 
the  American  Bar  Association  who  were  engaged  in  the  work  of 
legal  education ;  that,  while  I  was  heartily  in  favor  of  a  Council 
on  Legal  Education,  I  was  not  in  favor  of  seeing  the  members  of 
the  American  Bar  Association  disfranchised.  That  is  what 
would  happen,  and  for  this  reason:  That  under  the  plan  pro- 
posed by  the  Council  the  voting  power  in  the  Section  of  Legal 
Education  would  be  confined  to  the  law  schools  in  the  Association 
of  American  Law  Schools.  True,  the  members  of  the  American 
Bar  Association  can  discuss  any  subject  that  arises  in  the  Sec- 
tion on  Legal  Education,  but  the  voting  power  is  taken  from 
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them.  Now,  I  think  that  would  be  a  fatal  blow  to  the  interests 
of  legal  education. 

It  seems  to  me  that  the  recommendation  that  comes  to  us  from 
the  Committee  on  Revision  makes  it  possible  for  all  those  inter- 
ested in  the  subject  of  legal  education  to  cooperate  in  the  work 
of  the  Section  on  Legal  Education  in  building  up  high  standards 
for  entrance  to  the  law  schools  and  high  standards  in  legal  edu- 
cation in  the  law  schools.  The  proposed  plan  of  the  Executive 
Committee  would  create  a  high  standard  for  legal  education. 

The  membership  of  the  Council  on  Legal  Education  is  a  most 
excellent  one.  It  has  upon  it  a  representative  of  such  law  schools 
as  Harvard,  Columbia,  Northwestern,  and  the  University  of 
Minnesota ;  but  it  has  not  upon  it  a  single  member  of  any  board 
of  State  Bar  Examiners — it  is  exclusively  a  law  school  council. 

I  think  we  should  have  a  combination,  law  school  professors, 
practicing  lawyers,  State  Bar  Examiners — everybody  engaged  in 
the  active  work  of  the  profession  and  in  activities  connected  with 
it.  For  ten  years  the  Section  of  Legal  Education  has  asked  mem- 
bers of  law  schools  in  the  American  Bar  Association  to  come  in 
as  members  of  the  American  Bar  Association  and  take  an  active 
part  in  the  work  of  the  Section,  and  so  far  they  have  declined. 

Waldo  G.  Morse: 

The  inquiry  that  I  made  was  principally  to  get  information. 
I  had  another  inquiry  in  mind,  but  I  have  received  considerable 
information;  and  I  simply  wish  to  say  now  that  because  of 
very  recent  interest  in  legal  education  matters  I  am  glad  to 
take  the  opinions  of  those  who  have  been  conversant  with  this 
matter,  and  I  will  vote  for  the  adoption  of  the  resolution. 

Eugene  A.  Gilmore,  of  Wisconsin : 

I  would  inquire  who  appoints  the  members  of  the  Council  on 
Legal  Education? 

The  Chairman: 

The  President  of  the  American  Bar  Association.  The  Chair 
understands  that  the  adoption  of  the  new  Constitution  of  the 
American  Bar  Association  would  eliminate  the  Council  on  Legal 
Education  as  the  direct  creature  of  the  Association,  but  would 
retain  it  as  the  appointee  of  the  Section  of  Legal  Education. 
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Now,  the  question  is  on  the  resolution  offered  by  the  gentle- 
man from  West  Virginia,  which  is,  in  substance,  that  the  pro- 
posed amendment  to  the  Constitution  with  respect  to  the  Council 
on  Legal  Education  shall  not  be  adopted  and  that  the  Constitu- 
tion of  the  Council  remain  as  it  now  is.  All  in  favor  of  the 
motion  to  adopt  that  resolution  will  manifest  it  by  saying  aye ; 
opposed,  no. 

The  resolution  was  adopted  by  a  divided  vote. 

Next  in  order  is  the  report  of  the  Nominating  Committee. 

Andrew  A.  Bruce: 

On  behalf  of  the  Nominating  Committee  I  take  pleasure  in 
reporting  that  we  feel  that  honor  should  be  given  to  whom  honor 
is  due,  and  that  the  man  who  has  ably  and  faithfully  repre- 
sented this  Section  as  its  Secretary  for  fifteen  years  shall  be 
rewarded  by  his  election  to  the  Chairmanship.  We  therefore 
suggest  the  name  of  Charles  M.  Hepburn,  of  Bloomington, 
Indiana,  as  Chairman,  and  we  suggest  the  name  of  John  B. 
Sanborn,  of  Madison,  Wisconsin,  as  Secretary. 

On  motion,  the  Chairman  cast  the  ballot  of  the  Section  for 
the  nominees  named. 

Chairman  Blount: 

It  is  with  very  great  pleasure  that  the  Chair  announces  the 
election  of  Charles  M.  Hepburn  for  Chairman,  and  of  John 
B.  Sanborn,  for  Secretary  of  the  Section  for  the  ensuing  year. 

Adjourned  sine  die. 
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ANNUAL  ADDRESS  OF  THE  CHAIRMAN. 

WILLIAM  A.  BLOUNT, 

OF  FLORIDA. 

"There  is  nothing  new  under  the  6un."  A  review  of  the 
addresses  of  the  eminent  men  who  have  preceded  me  as  Chairman 
of  this  Section,  and  of  the  papers  read  by  distinguished  guests, 
will  forcefully  emphasize  this  apothegm,  and  demonstrate  the 
inutility  of  attempting  to  inform  this  body  in  a  way,  or  as  to 
matters,  in,  and  as  to  which,  it  has  not  already  been  better 
informed.  Despite  this,  however,  we  must  realize  the  exceed- 
ing force  of  the  other  apothegm,  that  the  drop  wears  the  stone, 
not  by  the  force  of  its  fall,  but  by  its  frequent  falling,  and  hence 
I,  pleasurably  to  myself,  yield  to  custom,  which  requires  the 
Chairman  to  deliver  an  address.  Although  the  custom  may, 
in  this  instance,  bring  nothing  either  novel  or  wise,  a  repeti- 
tion may  strike  a  sympathetic  chord  in  some  member  and  accom- 
plish a  modicum  of  good.  At  any  rate,  it  may  pay  my  debt 
of  making  a  slender  contribution  to  the  passing  entertainment 
of  the  Section. 

The  name  "Legal  Education,"  which  distinguishes  the  Sec- 
tion, does  not  indicate  Tyhen  such  education  should  begin,  or  end, 
or  how  it  should  be  attained,  nor  of  what  it  should  consist,  and, 
therefore,  one  may  travel  through  a  wide  territory  without  going 
beyond  the  legitimate  limits  of  the  name.  Hence,  I  shall  talk 
to  you  of  the  education  of  the  lawyer  almost  ab  ovo. 

And  in  speaking  of  the  lawyer  in  this  connection  I  mean  the 
average  man  whom  it  is  contemplated  to  perfect  into  a  lawyer. 
The  superman  may  take  care  of  himself.  The  "  drawing  out," 
which  indicated  the  idea  of  the  Latins  as  to  the  function  of 
education,  does  not  apply  when  nature  has  made  the  mind  and  the 
character  complete  without  any  educative  development.  Men 
have  been  and  will  be  born  who  have  been  so  endowed  that  no 
assistive  process  of  the  schools  or  of  fellow  men  is  required  to 
develop  the  effectiveness  of  their  minds.  Blind  Tom  needed  no 
virtuoso  to  bring  to  him  by  years  of  instruction  a  knowledge  of, 
and  proficiency  in,  melody  and  harmony.  Alexander  Pope,  who 
at  the  age  of  four  wrote  poetry,  "  lisped  in  numbers  for  the  num- 
bers came,"  and  did  not  have  to  woo  the  muse  with  the  aid  of 
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midnight  oil.  Infants  have  been  prodigies  in  computation  of 
numbers,  and  in  every  phase  of  mental  effort,  men  have  been 
whose  minds  seem  to  have  been  born  full  panoplied. 

So  it  has  been  with  lawyers.  Hail-splitters,  farmers'  boy,  car- 
penters, have,  without  the  adventitious  aid  of  schools  or  schol- 
astic teaching,  risen  to  eminence  in  the  profession  of  the  law, 
and  if  all  men  were  like  endowed,  and  with  like  iron  wills,  per- 
haps we  would  need  have  no  such  phrase  as  "  legal  education," 
but  we  could  substitute  for  it  the  phrase,  "  legal  endowment." 
But  most  men  who  become  lawyers,  either  by  chance  or  choice^ 
or  the  compulsion  of  hereditariness  of  occupation,  are,  at  the 
beginning,  but  average  men,  and  must  be  dealt  with  as  such. 

The  infant  is  born  with  merely  a  potentiality.  The  mental 
power  is  wanting.  The  plastic  mass  must  be  moulded  by  exter- 
nal processes,  and  the  extent  and  character  of  those  processes 
determine  the  result.  Assuming  an  equality  of  mind  at  the 
outset  of  life,  the  efficiency  of  the  individual  generally,  and  in 
the  special  avocation  selected  by  him,  will  depend  upon  the 
effectiveness  of  the  formative  influences. 

Thus  it  is  with  lawyers.  The  best  lawyer  mentally  is  he  who 
best  recognizes  the  proper  legal  relations  of  things.  Every  mind, 
except  that  jangled  and  out  of  tune,  has  such  recognition  in  a 
greater  or  lesser  degree,  and  the  difference  in  degree  constitutes 
the  difference  between  the  good  and  the  poor  lawyer.  The  degree, 
however,  is  not  determined  solely  by  the  original  endowment, 
but  is  a  compound  of  such  endowment  and  the  developing  skill 
and  care  bestowed  on  it.  And,  necessarily,  that  skill  and  care 
must  be  moulded  so  as  to  meet  the  requirements  of  the  avoca- 
tion selected. 

Our  profession  is  open  to  every  qualified  applicant  There 
is  no  IthuriePs  spear  by  which  inner  ability  and  fitness  will  be 
revealed,  and  the  best  that  we  can  do  is  to  assume  that  each 
youth,  ambitious  to  enter  the  ranks,  and  not  markedly  unfit,  has 
the  ability  to  make  a  worthy  member,  and  upon  this  assumption, 
proceed  to  beat  and  hammer  and  draw  out  the  metal  in  him 
until  it  is  fashioned  into  a  weapon  fit  for  legal  contests. 

I  once  asked  Alexander  H.  Stephens  whether  the  university 

tradition  that  Bob  Toombs  could  not  learn  mathematics  was 

true,  and  he  unhesitatingly  answered  "  No,"  supplementing  it 

by  saying  "Toombs  was  a  logical  man,  and  a  logical  man  can 
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learn  anything."  If  this  be  true,  then  any  logical  man  can 
become  a  lawyer,  and  as,  although  unerring  logic  is  of  the  rarest, 
practical  common  sense  logic  is  the  possession  of  very  many  men, 
the  possible  supply  of  lawyers  is  unlimited.  That  possible  supply, 
however,  is  raw  material,  and  the  actual  output  should  be  limited 
to  so  much  of  such  material  as  may  have  been  worked  into  proper 
efficiency.  Education  accomplishes  this  work,  and  it  becomes 
of  prime  importance  to  ascertain  the  goal  to  be  attained,  th6 
time  of  beginning  the  climb  towards  it,  and  the  path  to  be 
pursued. 

The  goal,  of  course,  is  the  ripening  of  the  youth  into  the  lawyer 
ready,  willing  and  able  to  perform  the  very  high  and  sacred 
duties  to  himself,  his  clients  and  the  public.  The  time  of  begin- 
ning should  be  at  the  earliest  moment  when  the  mind  is  able 
to  receive  impressions,  and  the  path  to  be  pursued  is  that  which 
naturally  and  normally  leads  to  success  in  the  attainment  of  the 
object  sought. 

The  education  of  the  lawyer  should  have  in  view  the  acquisi- 
tion of  knowledge,  general  and  specific;  the  ability  to  use  that 
knowledge  to  the  best  advantage;  the  formation  of  character, 
-  and  the  cultivation  of  a  capacity  for  refined  enjoyment. 

These  things  can  be  accomplished  only  by  beginning  at  the 
earliest  moment  when  the  child  is  capable  of  receiving  impres- 
sions and  dealing  with  them,  and  a  continuation  of  instruction 
through  the  primary  school,  the  high  school,  the  academical  col- 
lege and  then  through  the  law  college  to  the  first  goal — the 
acquirement  of  the  privilege  to  be  called  a  lawyer^-that  is  the 
privilege  of  inviting  the  public  to  call  into  practical  action  the 
acquired  facts  and  ability  to  marshal  them,  which  have  come 
to  him  in  the  long  years  of  growth  and  development. 

Since  a  high  school  education  presumes  a  primary  education, 
we  need  not  dwell  upon  the  latter.  The  former,  however,  is  the 
first  step  in  the  broadening  process,  and  is  essential.  As  a  link 
in  the  education  of  a  man  of  only  general  education,  it  is  of 
importance  as  an  exercise  of  his  mental  faculties,  so  that  they  may 
be  fitted  to  cope  with  demands  of  such  avocation  as  he  may  there- 
after adopt.  But  to  the  lawyer,  it  means  more.  His  profession 
is  one  which  embraces  all  professions  and  avocations,  and  the 
elementary  facts  which  he  acquires  in  a  high  school  course  may 
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be  of  the  greatest  importance  in  dealing  with  the  varied  inter- 
ests of  his  clients.  Actually  occurring  illustrations  are  found  in 
the  life  of  a  now  practicing  lawyer.  His  knowledge  of  the  winds 
acquired  in  natural  philosophy,  may  decide  for  or  against  suc- 
cess in  a  collision  case  or  in  a  claim  for  undue  delay  in  per- 
formance of  a  charter.  A  certainty  as  to  the  melting  point  of 
metal  learned  in  high  school  chemistry,  may  lead  to  victory  in 
a  contest  over  the  setting  or  running  of  machinery.  A  memory 
of  long  stored  elementary  physiology  explodes  an  attempt  to 
simulate  direful  consequences  of  an  injury.  The  instances  may 
be  multiplied  infinitely,  from  the  experience  of  any  lawyer  of 
long  practice,  which  teaches  him  that  any  fact  accurately  known 
may  at  some  time  become  assistive  in  his  practice.  This  results, 
as  I  have  intimated,  because  the  frictions  which  make  necessi- 
ties for  legal  services  and  lawsuits  arise  between  all  classes  of 
men  and  in  all  businesses  and  knowledge  required  of  the  lawyer 
must  be  as  broad  and  varied  as  the  interests  of  his  clients.  It  is 
true  that  the  case  lawyer  may  say  that  the  knowledge  necessary 
for  each  particular  case  may  be  acquired  after  the  case  arises, 
but  the  philosophical  lawyer  knowB  that  a  subject  which  presents 
itself  in  detail  for  the  first  time  is  never  so  easy  to  apprehend 
and  master  as  one  with  which  the  mind  has  already  some  acquain- 
tance, and  the  previously  acquired  knowledge  of  some  part  enables 
him  to  devote  his  full  energies  to  the  hitherto  unknown,  and 
hence  to  make  the  mastery  of  the  whole  easier. 

The  collegiate  education  is  of  much  more  importance  for 
the  proper  equipment  of  the  future  lawyer  than  the  high  school 
education.  The  pupil  in  the  high  school  learns  the  cruder  and 
more  elementary  facts.  In  his  progress  he  is  passing  from  abso- 
lute ignorance  and  want  of  skill  to  an  apprehension  of  the 
simpler  facts  of  nature  and  life.  As  the  facts  are  few  and  simple, 
the  mental  processes  which  are  required  to  assimilate  and  com- 
pare them  and  reason  from  them  are  immature  and,  in  larger 
part,  amorphous.  The  propulsion  of  a  mind  in  this  state  into 
the  practice  of  the  law,  with  its  stern  necessity  of  applied  logic, 
is  like  the  firing  of  a  soft-nosed  bullet  against  the  armor  of  an 
ironclad. 

The  passage  to  collegiate  halls  is  a  passage  into  another  atmos- 
phere.   The  high  school  undergraduate  has  his  task  imposed  and 
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his  aim  is  to  meet  the  wishes  of  his  teacher.  Seldom  does  it 
rise  to  the  plane  of  a  contemplation  of  the  effect  of  his  work 
upon  himself,  and  his  future  life.  But  in  his  college  life,  he 
has,  if  he  be  sincere  and  earnest,  his  eyes  always  fixed  upon  his 
entrance  into  the  world  and  his  fitting  of  himself  for  the  due 
performance  of  his  part  in  that  world.  He  realizes  his  own  indi- 
viduality and  the  responsibilities  which  attach  to  it,  and  his 
thought  is  of  the  manner  in  which  he  shall  bear  them.  He  is 
passing  in  his  mental  development  and  his  character  from  the 
child  to  the  man.  He  is  ceasing  to  be  a  part  of  a  conglomerate 
mass,  and  is  becoming  a  unit.  And  if  he  does  his  duty  well,  he 
compasses  each  of  these  objects  before  his  graduation  from  the 
collegiate  course. 

Not  only,  however,  does  he,  as  Kipling  puts  it  "  find  "  himself, 
but  while  finding  himself,  he  stores  his  mind.  And  the  stores 
which  he  garners  are  of  no  mean  value  to  him  in  his  after  life,  if 
that  be  the  life  of  the  lawyer.  It  is  often  said  that  what  a 
student  learns  in  college  is  of  no  use  to  him  as  a  business  man. 
Regarded  as  simply  acquisition,  and  not  as  a  mind  developer, 
this  may  be  true,  when  the  business  in  which  he  engages  in 
is  a  technical  one,  requiring  none  of  the  facts  learned  in  col- 
lege. But  it  is  in  no  sense  true  when  the  business  is  that  of 
a  lawyer,  for  the  reason  heretofore  given,  that  a  lawyer's  busi- 
ness is  composed  of  all  other  men's  businesses,  and  whatever 
he  may  learn  at  college  is  of  value  in  some  man's  business. 
Paraphrasing  the  thought,  the  lawyer's  business  is  not  a  tech- 
nical one,  but  a  universal  one.  Procedure  may  be  technical, 
but  it  is  not  the  law.  The  law  embraces  the  substance  of 
all  things,  and  universality  is  incompatible  with  technicality. 
The  enforcement  of  a  right  may  require  a  knowledge  narrow  in 
its  scope,  but  while  a  knowledge  of  the  right  in  connection  with 
all  other  rights,  may  require  a  technique,  it  also  requires  a 
broad  general  grasp  of  the  relation  of  fact  to  fact,  of  men  to 
men,  and  of  each  to  the  other. 

The  specific  facts  gathered  during  the  few  years  of  under- 
graduate life  are,  however,  of  minor  importance  to  the  prospec- 
tive lawyer  as  compared  with  the  mind  building  which  parallels 
their  acquisition,  and  the  main  purpose  of  this  college  toil  is 
to  so  strengthen  and  at  the  same  time  refine  his  mental  processes 
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that  he  may  comprehend  all  facts  which  may  be  presented  to  him 
in  his  professional  life  and  so  correlate  them  that  the  rights 
of  men  arising  out  of  them  may  be  made  plain.  The  high 
school  boy  is  not  required  to  do  this.  He  deals  with  tangible 
and  visible  things.  The  collegian  is  required  to  find  the  causes 
of  these  things  and  the  effect  on  each  other.  Beyond  this,  he 
deals  with  a  much  subtler  world — the  intangible  world  of 
thought — the  world  in  which  the  successful  lawyer  "lives,  and 
moves  and  has  his  being,"  hourly  and  daily.  The  high  school 
boy  who  comes  to  tbe  Bar  must  begin  to  learn  to  think  accu- 
rately and  correctly  after  he  receives  his  license  to  practice,  and 
his  learning  must  be  done  amid  the  varied  distractions  of  active 
life  and  with  the  handicap  of  having  to  receive  the  impressions 
of  thought  after  his  mind  has  passed  its  most  impressionable 
stage.  The  college  graduate  has  already  learned  to  think  when 
he  passes  out  from  the  college  walls.  True,  neither  his  knowl- 
edge nor  his  ability  to  think,  has  reached  a  consummate  stage, 
but  the  developed,  though  still  developing,  power  is  there  and 
is  ready  for  application  to  problems  as  they  arise. 

No  slight  adjunct  to  success  in  a  lawyer's  life  is  a  knowledge 
of  modes  of  thought  and  of  expression  learned,  and  learned  only, 
in  college  life.  The  high  school  boy  must  be  content  with  the 
restricted  mental  life  of  the  present  and  his  immediate  surround- 
ings. The  college  boy  knows  how  Plato  and  Seneca,  Aristotle  and 
Pliny,  Confucius  and  Josephus,  Loyola  and  Luther,  Mills  and 
Emerson — a  selection  made  without  invidious  intent — thought. 
Their  thoughts  lead  them  into  new  avenues,  and  out  into  new, 
clear  spaces  of  thinking.  Communion  with  a  logician  brings 
togic,  as  communion  with  a  philospher  brings  philosophy.  And 
the  exercise  of  the  mental  muscles  in  understanding  and  assimi- 
lating their  thought  necessarily  strengthens  and  adapts  them 
for  future  like  understanding  and  assimilation  of  new  problems. 

No  inconsiderable  factor  in  the  lawyer's  success  is  his  knowl- 
edge of  language  and  his  ability  to  construe  and  construct  it, 
and  nowhere  else  can  he  get  the  foundations  for  such  knowledge 
and  ability  as  in  his  college  studies.  The  high  school  boy  must 
be  content  with  the  rugged  strength  of  the  Anglo-Saxon,  which 
suffices  for  the  expression  of  physical  needs  and  elementary 
thought,  but  his  college  brother  gathers  into  his  repertoire  the 
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plain  directness  of  the  Greek  of  Herodotus,  and  the  limpid 
clearness  of  the  Latin  of  Cicero,  the  metaphysical  refinement  of 
the  German  philosophers,  and  the  completeness  of  the  French, 
and  his  own  thought  and  expression  feels  the  moulding  influ- 
ence of  each  of  them.  Besides,  a  knowledge  of  the  derivation  of 
the  words  which  he  uses  and  a  comparison  of  the  meanings  of 
those  words  in  the  various  languages,  make  his  thought  accurate 
and  clear,  for  a  precise  knowledge  of  the  meaning  of  a  word 
means,  the  possession  of  a  clear,  accurate  thought.  And  the 
acquirement  of  clearness  and  accuracy  of  thought  is  an  essential 
of  the  worth-while  lawyer. 

The  lawyer,  however,  is  not  only  a  thinking  machine,  turn- 
ing out  successful  results  in  the  material  interests  of  his  clients. 
He  is,  or  should  be,  the  adviser  of  his  clients  as  to  what  is  just 
and  right,  irrespective  of  his  clients'  wishes,  so  that  while  serv- 
ing that  client,  so  far  as  his  honor  permits,  no  injustice  may 
be  done  to  his  client's  antagonist  or  to  others  concerned.  His 
eyes  must  keep  to  the  front,  no  matter  what  allurement  of  gain 
or  power  may  beckon  aside.  Such  a  fidelity  to  himself  and  to 
his  fellow  men  can  be  based  only  on  character  springing  from 
following  high  ideals.  There  is  no  better  nursery  of  such 
ideals  and  of  the  character  founded  upon  them,  than  the  col- 
leges of  this  country.  Select  young  men  with  ambition  to  be 
of  the  best,  find  a  congenial  atmosphere  with  others  of  like 
ambition,  and  that  which  was  at  first  an  ambition  becomes  a 
habit  and  a  quality.  And  the  condition  lasts  through  life, 
whether  because  noblesse  oblige,  or  because  it  becomes  ingrained, 
is  immaterial — it  is  there  and  it  stays  there.  So  it  is  that 
a  very  much  smaller  percentage  of  college-graduate  lawyers 
depart  from  the  high  standards  of  the  profession  than  of  those 
who  have  not  had  the  advantage  of  standing  along  with  other 
undergraduates  in  their  development  of  honesty  and  honor. 

As  perhaps  an  inadmissible  aside,  permit  me  to  say  that  the 
first  to  enroll  themselves  in  the  voluntary  army  of  our  country 
in  the  great  war  now  ending  were  the  college  men,  and  no 
cleaner  and  finer  men  were  ever  enlisted  in  any  venture  than 
they — clean  limbed,  clean  faced,  clean  minded,  clean  hearted — 
the  quality  of  them  insured  success  before  a  blow  was  struck. 
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But  in  addition  to  the  working  advantages  of  a  college  educa- 
tion, the  lawyer,  first  safeguarding  an  adherence  to  his  duty  to 
his  clients  and  the  public,  is  entitled  to  his  measure  of  the  enjoy- 
ments of  life.  He  is  not  commanded  to  be  gradgrindian  in  all 
his  thought,  but  may,  and  should,  find  enjoyment  in  ways  befit- 
ting his  profession  and  culture.  And  there  can  be  no  higher  or 
more  refined  pleasure  than  that  which  springs  from  within  him- 
self in  the  communion  with  facts  and  fancies  which  his  college 
education  makes  possible  for  him.  Even  the  view  of  physical 
objects  brings  to  him  a  refined  and  prolonged  enjoyment  which 
it  cannot  bring  to  one  whose  mind  is  vacant  of  the  associations 
which  the  objects  recall  into  life.  As  an  illustration — a  man 
of  unpeopled  mind  sees  a  beautiful,  blooded  horse.  Intelligent 
and  keen  of  observation  though  he  may  be  and  strongly  appre- 
ciative of  symmetry  and  grace  he  sees  and  feels  nothing  but 
the  beauty  of  coloring,  the  delightful  contour  of  the  body,  the 
graceful  suppleness  of  the  limbs,  and  these  give  him  a  pleasure 
of  the  senses.  But  they  extend  no  further;  the  object  creates 
no  association,  and  the  pleasure  passes  from  him  as  an  isolated 
incident  and  emotion.  To  the  collegian  the  sight  is,  or  may  be, 
the  inciter  of  recollections  of  beautiful  and  famous  horses  of 
fiction  or  history — the  horses  of  Bevelations,  Pegasus,  Buceph- 
alus, Eosinanti,  the  steeds  of  Lee  and  Sheridan,  and  the  hosts 
of  faithful  favorites  which  have  been  famous.  And  the  recollec- 
tions of  these  bring  about  memories  of  their  masters,  and  the 
causes  in  which  they  were  engaged,  and  so  on  almost  into 
infinity — the  only  limit  being  knowledge  and  remembrance.  Of 
this  the  uncultured  man  knows  nothing.  His  object  of  physical 
interest  departs  from  him  and  another  must  present  itself  or 
else  he  passes  into  vacuity,  while  his  cojlege-bred  neighbor,  fed 
by  his  own  internal  stores,  multiplies  his  pleasures  at  will.  So 
if  a  valiant  deed  be  done  by  one  of  our  glorious  boys  in  France 
his  untutored  fellow  countryman  is  filled  with  pride  and  patriot- 
ism, but  the  deed  in  his  contemplation  is  isolate,  while  his 
college  friend  finds  in  it  endless  sources  of  thought  and  delight 
in  comparing  it  with  the  heroic  acts  of  men  glorifying  past  ages. 

I  might  multiply  infinitely,  but  multiplication  becomes  tire- 
some, and  these  seem  to  present  the  thought  that  if  a  college 
education  preceding  the  practice  of  the  law  does  not  serve  to 
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bring  success  and  the  highest  utility  to  the  people  whom  the 
lawyer  would  serve,  it  will  at  least  assist  in  securing  that  happi- 
ness the  right  to  the  pursuit  of  which  is  embalmed  in  the  Declara- 
tion of  Independence. 

I  have  consumed  so  much  time  that  I  will  not  dwell  upon 
the  desirability  of  a  college  law  education.  Without  being 
dogmatic,  but  because  impressed  with  its  extreme  importance 
I  may,  however,  be  allowed  to  say  that  I  have  never  heard  an 
argument  against  it,  worthy  of  the  name,  except  that  it  deprives 
the  indigent  youth  of  an  opportunity  to  enter  into  a  profes- 
sion of  which  he  might  become  a  worthy  and  perhaps  ornamen- 
tal member.  The  argument,  however,  forgets  that  individual 
aspirations  yield  to  public  necessity;  that  the  lawyer  is  an  officer 
of  the  state,  placed  as  a  guardian  between  the  right  and  the 
wrong,  between  justice  and  injustice,  and  that  it  behooves  the 
state  to  make  no  mistake  in  the  protection  of  its  citizens  against 
the  errors  of  the  uninformed  and  incompetent.  At  this  day 
no  one  protests  against  a  technical  collegiate  course  for  a  phy- 
sician, and  surely  the  health  and  life  of  the  citizens  of  a  common- 
wealth are  not  of  more  moment  than  their  fortunes,  reputations 
and  morals,  all  of  which  are  clearly  within  the  influence  and  care 
of  members  of  the  legal  profession. 

In  spite  of  the  criticisms  and  gibes  directed  against  the 
members  of  our  profession,  the  critics  and  the  gibers  and  the 
public  rely  upon  us  for  counsel  and  safety,  not  only  in  private 
and  business,  but  in  governmental  and  politicol-economical, 
affairs,  and  great  as  has  always  been  the  need  for  the  best,  ablest 
and  most  courageous  men  in  the  profession  the  need  was  never 
greater  than  now.  The  necessity  for  some  readjustment  of 
social  and  economic  conditions,  naturally  and  reasonably  pro- 
duced by  a  growing  sense  of  justice  between  men,  has  been 
increased  by  the  upheaval  of  the  war.  The  rapidity  of  the 
growth,  however,  has  caused  a  forgetfulness  of  the  fundamental 
rights  of  individuals.  Minorities,  organized,  seek  to  impose 
their  will  upon  unorganized  majorities.  Those  in  high  places 
yield  to  the  effort  and  do  their  will.  Under  the  guise  of  law, 
the  fruits  of  intelligence  and  industry  are  wrested  from  their 
owners  and  distributed  among  favored  classes.  The  demand  for 
greater  distribution  grows  more  insistent  daily.    The  restric- 
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tions  placed  in  wiser  moments  in  the  organic  laws  are  disregarded 
in  periods  of  passion  or  greed,  so  that  appeals  are  made  from 
Caesar  sober  to  Csesar  drank.  Assaults  upon  the  citadels  of 
conservation  and  safety — the  courts — are  frequent.  It  is  sought 
to  emasculate  the  Constitution  and  eliminate  the  judiciary,  or 
make  it  subservient  to  the  legislature.  Failing  in  this,  discrimi- 
nations by  which  certain  persons  are  exempted  from  the  injunc- 
tive processes  of  the  courts  are  embodied  in  legislation,  and  like 
discriminations  are  made  in  the  right  of  resort  to  the  federal 
courts.  A  state  is  insisting  upon  governmental  paternalism  under 
which  individual  initiative  and  industry  are  first  dwarfed  and 
then  throttled. 

These  things  are  in  their  infancy,  but  the  infant  is  lusty. 
They  will  not  destroy  the  republic,  but  they  are  a  living  menace 
to  the  rights  which  we  have  held  dear  and  which  have  been  the 
foundation  of  our  social  and  governmental  fabric  since  our 
independence. 

We  fail  utterly  in  our  duty  if  we  sit  supinely  by  and  put  our 
faith  in  the  bigness  and  greatness  of  our  country  and  the  intel- 
ligence and  Anglo-Saxonism  of  its  citizens  as  a  guarantee  that  no 
great  harm  can  befall.  Such  a  guarantee  may  be  kept,  but  it 
can  only  be  by  guiding  the  intelligence  and  safeguarding  the 
Anglo-Saxonism,  in  order  that  the  bigness  and  greatness  may 
not  perish  from  the  earth. 

And  the  chosen  guides  are  in  large  part  the  lawyers.  In 
order  that  they  njay  guide  aright,  they  must  be  learned  of  law 
and  of  men,  broad  of  vision,  infused  with  a  love  of  their  fellows, 
instinct  with  the  belief  that  the  rights  of  the  many  shall  be 
freed  from  oppression  by  the  few,  and  the  rights  of  the  few  from 
oppression  by  the  many,  and,  above  all,  of  the  firm  conviction 
that  the  Constitution  of  the  United  States,  as  construed  by  the 
Supreme  Court,  is  the  wisest  instrument  ever  conceived  by  man, 
and  that  only  by  an  adherence  to  its  protecting  principles  can 
the  rights  of  all  be  preserved  equally,  impartially  and  in  perma- 
nent peace.  Such  lawyers  are  to  be  found  in  the  largest  num- 
bers in  the  graduates  of  law  schools,  whose  courses  are  bottomed 
on  a  precedent  course  in  a  college  or  university,  and  it  behooves 
us  to  endeavor  to  see  that  their  number  is  increased  and 
multiplied. 
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ADDRESS 

OP 

VISCOUNT  FINLAY, 

FORMERLY  LORD  CHANCELLOR  OF  ENGLAND. 

I  am  sorry  that  I  was  detained  in  another  of  the  many  depart- 
ments  the  committees  of  which  characterize  this  conference,  and 
I  did  not  hear  the  whole  of  the  address  to  which  you  have  just 
listened.  What  I  did  hear  made  me  very  sorry  that  I  did  not 
hear  the  whole  of  it,  and  I  am  sure  that  all  of  you  must  have 
agreed  with  the  observations  which  the  speaker  made  to  the 
effect  that  something  in  the  nature  of  a  universal  training  both 
in  law  and  in  that  general  culture  which  ought  to  precede  the 
special  training  for  any  profession  is  eminently  desirable  in 
the  making  of  a  lawyer. 

The  legal  university  is  an  institution  which  at  one  time  we 
had  in  very  complete  form  in  England,  when  the  two  Temples 
of  Law,  the  Inns,  were  located  in  colleges  in  what  was  really  a 
university  of  law.  The  members  of  these  colleges  lived  together, 
they  studied  together,  they  had  lectures  together,  they  attended 
moots,  and  they  took  part  in  the  discussions  at  such  moots,  which 
form  one  of  the  most  illuminative  ways  for  the  training  of  a 
young  lawyer;  but  many  of  the  more  valuable  parts  of  that 
university  course  ha,ve  fallen  into  decay,  I  am  afraid.  One 
institution  remained  to  the  end — that  of  dining.  In  the  early 
days  men  naturally  dined  together  because  they  were  living 
together,  studying  together,  and  they  spent  the  day  together, 
and  it  was  natural  that  they  should  take  their  meals  in  the  hall 
together;  but  in  time  the  lectures,  the  moots,  and  the  severer 
parts  of  the  training  disappeared,  but  the  thing  that  remained 
in  full  force  was  the  requirement  that  every  candidate  for  the 
Bar  should  dine  six  times  in  each  of  the  four  terms  of  the  year  in 
thehalL 

I  have  heard  that  one  young  man,  who  was  desirous  of  rising 
in  the  profession  of  law,  once  asked  Lord  Eldon,  how  he  could 
best  fit  himself  for  the  profession.  "  Well,"  replied  Lord  Eldon, 
"how  much  money  have  you  got?"  The  young  man  replied, 
« £20,000."  Lord  Eldon  said:  " Well,  spend  that.  Until  you 
have  spent  it  you  will  never  do  any  good  in  the  profession  of  law." 
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I  don't  know  whether  the  young  man  tqpfcr  the  ad\rice>.Qj>hp*r  h»  « 
was  to  spend  it,  or  whether  he  got  rid  oftheii&peairQenfcc^tteit^" 
amount  of  money. 

Your  Chairman,  in  introducing  me,  was  good  enough  to  refer 
to  something  that  I  had  to  do  with  the  matter  of  legal  education 
in  England.  I  had  the  honor  of  being,  for  a  great  many  years, 
a  member  of  the  House  of  Commons,  for  two  of  the  Scotch 
universities,  Edinburgh  and  Saint  Andrews;  they  grouped 
together  and  they  returned  a  member,  which  they  still  do, 
although  the  arrangement  is  now  a  little  different.  When  I 
was  attorney-general,  which  is  now  some  time  ago,  I  had  a 
great  deal  to  do  with  the  project  of  restoring  the  teaching  part 
of  the  machinery  of  the  Inns  of  Court  to  that  complete  efficiency 
which  at  one  time  indeed  characterized  them.  Everything  has 
not  yet  been  done  that  I  could  desire,  but  I  do  not  propose  to 
enter  into  the  details  of  possible  reforms  in  legal  education  in 
England.  What  I  do  wish  to  say  is  this,  that  I  most  heartily  con- 
cur with  what  your  Chairman  said  as  to  the  necessity  of  scien- 
tific training  in  the  law  before  one  plunges  into  the  details.  It 
is  said:  Oh,  you  will  pick  up  law  if  you  go  iiito  a  pleader's 
chambers  or  if  you  go  into  the  office  of  a  practicing  lawyer.  No 
doubt  you  will  pick  up  law,  you  will  learn  it  in  that  way;  but 
you  will  learn  it  in  a  much  quicker  time  and  much  better  and 
in  a  much  more  complete  way  if,  before  you  attend  to  these 
details,  you  have  acquired  a  scientific  knowledge  of  the  principles 
on  which  all  law  must  rest.  You  will  find,  if  you  look  at  the 
training  of  one  who  has  gone  through  a  study  of  the  principles 
of  law  before  he  plunges  into  the  details  of  practice  that  he  is 
able  to  take  a  much  larger  view  of  the  subject,  and  in  the  end 
that  the  time  spent  in  the  study  of  priciples,  instead  of  rush- 
ing into  practice  prematurely,  saves. a  very  great  deal  of  time  in 
the  long  run. 

The  study  of  the  law  ought  to  be  scientific.  I  am  informed 
that  in  some  of  your  universities  in  America  you  have  in  full 
force  the  old  system  of  moots  which  characterized  the  education 
in  the  Inns  of  Court.  We  had  readers  who  gave  lectures  in 
law.  The  office  still  exists.  I  had  the  honor  of  being  a  reader 
myself,  but  I  have  never  read  any  lectures.  The  lectures  have 
fallen  into  entire  disuse.    To  my  mind  there  is  no  better  stimulus 
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.than. iiie  old  .system  ~6i  propounding  a  question  for  discussion, 

-     iua'd  ihen*  having  the  young  men  argue  it  and  having  probably 

one  of  their  number  or  possibly  one  of  the  teachers  presiding, 

acting  as  judge,  and  giving  his  decision  after  hearing  arguments. 

This  leads  to  looking  up  authorities ;  it  leads  to  the  application 

of  the  principles  which  have  been  learned  from  lectures,  and,  of 

||  course,  it  is  the  best  and  most  effective  training  for  the  arguing 

of  cases  in  court.    It  resembles  a  little  the  system  of  teaching 

^|||  which  existed  among  the  juris  consuls  of  Rome.     Questions 

4^:  were  propounded,  and  the  answer  was  sought  by  discussion 

$'',''  between  the  teacher  and  his  pupils.    There  was  no  end  to  the 

^i  cases  that  came  forward  for  discussion.    Therefore,  the  law  was 

*  extremely  prolific  in  opinions,  and  I  think,  both  as  a  piece  of 

>^  mental  gymnastics  and  as  an  effective  training  in  law  the  sys- 

# ).  tern  of  moots  deserves  to  be  even  more  widely  followed  than  it 

is  at  present.    I  believe  it  is  more  widely  followed  in  America 

than  in  the  old  country.     But  wherever  the  law  is  studied  it 

seems  to  me  that  the  system  of  moots  is  a  most  excellent  way  of 

pursuing  it. 

I  do  not  say  that  moots  are  to  be  always  abstruse  in  character. 
Far  from  it.  On  one  occasion  Sir  Thomas  More  is  said  to 
have  brought  it  into  play,  to  the  confusion  of  a  man  who  was 
going  about  Europe  professing  to  debate  and  to  give  opinions 
de  omni  scibili,  as  they  used  to  say,  concerning  everything 
that  could  be  known.  This  professor  had  a  long  career  of  suc- 
cess, but  when  he  came  to  Oxford  Sir  Thomas  More  put  to 
him  this  question,  which  lead  to  the  retirement  of  the  profes- 
sor discomfited  "  Are  beasts  of  the  plough  taken  in  withernam 
irrepleviable"  or  as  it  was  expressed  in  barbarous  law-Latin 
"An  aueria  carucae  in  victito  namio  irreplegiabiliaf "  I  am 
not  going  into  the  precise  jneaning  of  the  question.  I  remem- 
ber when  I  heard  the  story  as  a  student  that  I  went  to  Jacob's 
lexicon  for  the  purpose  of  finding  out  what  was  its  precise 
meaning,  and  I  will  not  trouble  you  with  it  now. 

It  is  a  point  of  great  interest  to  find  that  you  have  got,  even 
in  the  English  law,  questions  which  are  of  the  greatest  possible 
antiquarianism,  and  I  think  that  the  student  of  law  should  not 
neglect  these  by-paths  which  very  often  warn  men  who  are 
hardy  enough  to  venture  into  them. 
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The  question  of  wider  culture  has  been  touched  upon  in  the 
address  to  which  we  have  just  listened — that  general  prelimi- 
nary culture  which  ought  to  be  undertaken  before  the  specialized 
study  appropriate  for  any  of  the  learned  professions  is  entered 
upon.  I  agree  in  the  spirit  with  which  this  subject  was 
approached.  I  dare  say  many  of  you  are,. like  myself ,  admirers 
of  Sir  Walter  Scott.  Most  of  you  have  no  doubt  read  the 
novel,  "  Guy  Mannering."  Colonel  Mannering  visited  a  lawyer 
named  Pleydell  in  his  house  in  Edinburgh.  After  making  his 
way  up  a  tortuous  and  evil  smelling  stairway  he  was  first  rewarded 
by  a  magnificent  view  and  then  by  the  sight  of  a  splendid  library 
richly  furnished  with  the  best  editions  of  the  high  authors  and 
in  particular  an  admirable  collection  of  classics.  "  There,"  said 
Pleydell  "  are  my  tools  of  trade.  Without  the  classics  a  man 
may  be  an  officer.  With  them  he  has  a  chance  of  becoming  a 
general."  I  do  not  mean  to  say  that  the  old  classic  training  is  to 
6et  aside  every  other  form  of  preliminary  training.  Men  have  dif- 
ferent capacities.  The  essential  thing  is  that  probably  for  most 
young  men  a  classic  training  is  best  to  fit  them  for  a  profession 
like  that  of  the  law.  Certainly  one  may  say  without  any  hesita- 
tion at  all  that  no  one  can  possibly  be  an  accomplished  lawyer 
without  a  knowledge  of  that.  It  is  absolutely  essential  that  he 
should  be  able  to  refer  to  the  authorities  in  the  civil  law,  the  law 
of  Borne,  and  that  of  course  cannot  be  properly  done  without  a 
knowledge  of  the  language  in  which  they  are  written.  But  what 
I  desire  to  say  to  you  is  that  Latin  should  be  required.  It  has 
always  struck  me  that  there  is  room  for  improvement  in  our 
method  of  teaching  that.  Latin  should,  as  far  as  possible,  be 
taught  as  one  would  teach  a  living  language.  I  do  not  think  we 
encourage  those  who  are  studying  Latin  sufficiently  to  talk  it  or 
to  write  it  or  to  render  back  into  the  original  any  passage  which 
they  have  been  translating  into  English.  It  is  only  in  that  way 
that  one  gets  a  grip  on  a  language.  One  must  learn  Latin  more 
or  less  as  one  would  learn  a  living  language.  I  think  some  educa- 
tionalists have  rather  reversed  the  process,  and  they  would  have 
school  boys  learn  French  in  the  same  way  that  they  teach  the 
dead  languages.  I  have  known  many  instances  where  French 
has  been  taught  as  if  it  were  a  dead  language.  I  remember  on 
one  occasion  talking  over  with  one  of  our  university  professors 
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the  question  of  a  degree  in  modern  languages,  and  I  happened 
to  say  that  I  thought  the  first  step  ought  to  be  that  the  candidates 
should  be  able  to  hold  a  conversation  with  the  examiner  in  the 
language  which  was  the  subject  of  the  examination  on  any  ordi- 
nary topic.  The  answer  was  made  to  me,  somewhat  to  my 
amazement,  "  Oh,  we  don't  want  any  of  that  courier  French." 
Well,  if  it  is  courier  French  to  be  able  to  talk  the  language  so 
as  to  be  understood  by  the  natives  it  is  rather  a  serious  matter. 
I  am  told  by  a  friend  of  mine  who  served  in  Northern  Africa 
that  on  one  occasion  a  Frenchman  came  through  from  Algiers 
across  the  desert;  he  of  course  spoke  his  own  language  best. 
My  friend  had  with  him  a  young  man  who  had  taken  very  high 
honors  in  some  school  of  modern  languages,  but  he  was  quite 
unable  to  converse  with  this  Frenchman. 

When  you  study  a  language  you  ought  as  far  as  possible  to 
learn  the  language  so  that  you  can  employ  it  for  the  ordinary 
purposes  of  life.  You  learn  a  language  far  better  if  you  begin 
in  the  way  in  which  you  learned  your  own  language. 

I  do  venture  to  say  that  the  study  of  the  dead  languages, 
Greek  and  Latin,  would  stand  in  a  much  better  position  in  the 
public  eye  if  the  results  of  the  many  years  spent  in  the  study 
of  these  languages  were  more  apparent  in  some  capacity  for 
reading  books  in  these  languages  with  enjoyment. 

Now  may  I  say  one  word  on  the  subject  of  a  practical  nature, 
and  that  is  how  Latin  should  be  pronounced.  I  do  not  know 
whether  you  suffer  in  this  country  from  the  freak  of  many 
fashions  of  pronouncing  Latin.  I  think  that  the  time  has  come 
when  amongst  other  legal  reforms  such  as  you  consider  in  con- 
gresses of  this  kind  it  should  be  considered  whether  some  one  sys- 
tem of  pronouncing  Latin  should  not  be  adopted,  so  that  we 
should  be  free  from  the  bane.  I  would  throw  out,  with  all  defer- 
ence, as  my  own  suggestion,  that  we  should  adopt  the  Italian 
sounds  for  the  vowels,  and  that  the  consonants  should  be  left  as 
they  are.  I  think  the  study  has  been  complicated  by  making  the 
boys  say  "  Kikero  "  for  u  Cicero."  If  we  could  adopt  the  Italian 
vowel  sound  you  would  get  back  to  the  pronouncing  of  Latin 
as  it  prevailed  for  a  long  time.  I  was  brought  up  to  pronounce 
Latin  after  the  English  fashion,  and  when  I  was  to  deliver  an 
address  before  a  body  of  foreign  jurists  I  always  read  it  over 
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twice.  I  pronounced  it  so  that  the  tribunal  that  I  was  address- 
ing might  be  in  a  position  to  understand  it  I  think  it  would 
be  a  very  good  thing  if  England  could  get  rid  of  its  ancient 
vanity  in  that  respect  I  think  it  better  that  we  should  never 
have  departed  from  the  old  pronunciation  at  all  than  that  we 
should  be  afflicted  with  the  Babel  of  ways  of  pronouncing  that 
we  have  at  present. 

I  am  in  favor  of  liberty,  but  I  should  like  some  state  of  con- 
venience in  this  matter,  and  uniformity  I  think  ought  to  be 
obtained  by  a  congress  of  school  masters  and  university  authori- 
ties, and  if  they  won't  agree  I  should  be  glad  if  some  summary 
proceeding  should  be  taken  to  impose  uniformity  upon  them. 

I  have  ventured  these  somewhat  desultory  remarks  which 
express  my  views  about  general  education  so  far  as  it  bears  upon 
such  a  profession  as  ours,  and  also  on  the  special  training 
restored  for  the  study  of  law.  I  think  the  more  papers  we  have 
such  as  we  have  listened  to  the  better,  and  I  earnestly  trust 
that  your  efforts  may  be  rewarded  by  improving  even  what  I 
understand  is  the  very  efficient  system  of  legal  education  which 
is  in  force  in  America. 
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ADDRESS 

OF 

CHIEF  JUSTICE  JOHN  B.  WINSLOW, 
OF  WISCONSIN. 

As  I  reflect  upon  it  now  it  seems  as  if  my  own  legal  education 
dates  back  to  the  prehistoric,  not  to  say  the  paleozoic,  age.  In 
the  Middle  West  in  the  early  seventies,  legal  education  was  often 
a  joke  rather  than  a  serious  attempt  at  education.  True,  we  had 
able  lawyers,  intellectual  giants  as  they  seem  to  us  now,  but  they 
had  attained  their  places  in  spite  of  rather  than  by  reason  of 
their  legal  education. 

To  use  a  very  homely  expression,  it  was  a  time  between  hay 
and  grass,  so  far  as  the  law  student  in  the  Middle  West  was  con- 
cerned. The  old-fashioned  lawyer  who  received  young  men  into 
his  office  directed  their  reading,  and  occasionally  quizzed  them, 
had  practically  ceased  to  exist,  if  in  fact  he  ever  existed,  in  that 
region;  the  law  schools,  on  the  other  hand,  were  in  their  infancy, 
located  principally  in  the  East,  used  by  comparatively  few  stu- 
dents, and  furnished  a  very  scant  program  of  lectures,  which 
were  fully  completed  in  one  year.  The  result  was  that  the  aver- 
age young  man  of  the  Middle  West  who  desired  to  be  a  lawyer, 
went  into  a  law  office,  sat  around  a  few  months  or  a  year,  read 
Blackstone  and  Kent,  and  such  other  works  as  he  pleased,  copied 
pleadings  and  other  papers  when  requested,  and  finally  persuaded 
a  lawyer  friend  to  move  his  admission  to  the  Bar  in  the  local 
nisi  prius  court,  whereupon  a  friendly  committee  was  appointed 
who  gave  him  either  a  perfunctory  examination  or  none  at  all, 
and  recommended  his  admission  to  the  Bar.  Thus,  his  legal  edu- 
cation was  completed  and  another  lawyer  was  turned  out  to 
acquire  his  real  education  at  the  expense  of  luckless  clients. 

The  theory,  more  or  less  openly  admitted,  was  that  if  the 
young  man  had  it  in  him  to  make  a  lawyer,  he  would  make  one 
anyway,  however  imperfect  his  preliminary  study,  and  if  he  did 
not,  he  would  fall  out  of  the  profession  before  long  and  go  into 
some  other  business. 

This  theory  did  not  always  work  as  contemplated  by  its  advo- 
cates. True  it  was  that  the  man  who  had  it  in  him  to  be  a  good 
lawyer  would  in  due  time  demonstrate  his  ability  and  make  his 
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mark  in  the  profession,  but  on  the  ether  hand  the  man  who  did 
not  have  it  in  him  to  make  a  good  lawyer,  would  not  necessarily 
drop  out  but  was  likely  to  make  a  shyster,  a  successful  trickster, 
a  pettifogger,  or  a  wooden-headed  blunderer,  staying  in  the  pro- 
fession and  bringing  upon  it  disgrace  and  ignominy. 

Nor  were  the  admissions  confined  to  young  men  who  had 
really  studied  law  even  in  this  unsatisfactory  way:  the  deputy 
sheriff,  the  clerk  of  court,  the  justice  of  the  peace,  or  other  officials 
connected  more  or  less  remotely  with  the  courts  was  admitted 
with  equal  facility  and  celerity  if  he  happened  to  have  friends 
among  the  Bar,  and  he  too  was  turned  out  to  prey  upon  the  public 
and  procure  a  legal  education  if  possible  at  the  expense  of  con- 
fiding clients. 

As  I  look  back  upon  the  situation  now  it  seems  almost  incred- 
ible and  I  am  amazed  at  my  own  unpreparedness  at  the  time 
when  I  hung  out  my  shingle  with  the  sublime  courage  of  ignor- 
ance and  invited  my  fellow  citizens  to  put  their  most  important 
and  delicate  concerns  into  my  hands  for  enf orcement  or  adjust- 
ment. True,  I  had  had  what  seemed  at  the  time  quite  a  complete 
legal  education;  I  had  been  a  clerk  in  a  busy  law  office  for  more 
than  a  year,  had  copied  pleadings,  contracts,  and  all  the  other 
papers  incident  to  an  active  law  business  of  the  time,  had  watched 
the  trial  of  cases,  helped  in  their  preparation,  and  read  text-books 
as  I  could  on  the  side,  and  finally  had  taken  a  year's  course  in 
the  law  school  then  recently  established  at  my  state  university, 
and  had  received  a  remarkably  handsome  diploma  certifying  to 
my  graduation  with  credit  if  not  cum  laude.  In  the  law  school 
I  had  taken  lectures  in  contracts,  real  estate,  pleading  and  evi- 
dence, and  criminal  law.  It  seemed  to  me  that  I  had  well  nigh 
exhausted  the  possibilities.  In  fact  I  was  sometimes  inclined 
to  think  that  I  had  spent  unnecessary  time  and  labor  in  my 
preparation  for  the  profession. 

I  look  back  with  respect  and  affection  to  the  professors  in  my 
law  school;  they  were  all  able  and  successful  practitioners  at 
the  Bar.  I  obtained  from  them  not  only  abstract  knowledge  of 
legal  principles,  but  many  useful  suggestions  as  to  the  practice; 
but  I  am  bound  to  say  that  there  were  some  things  which  seem 
to  me  now  of  supreme  importance  of  which  they  gave  me  no 
inkling,  and  so  far  as  I  can  remember  no  mention  was  made  of 
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the  lawyer's  duties  to  society,  to  the  oppressed,  and  to  the  courts. 
Perhaps  it  was  partly  my  fault,  but  I  certainly  left  the  law  school 
with  the  same  idea  with  which  I  entered  it;  namely,  that  it  was 
simply  a  place  where  one  learned  how  to  make  a  living.  I  com- 
menced the  practice  with  no  thought  of  the  fundamental  philoso- 
phy behind  the  law,  or  the  importance  pf  some  comprehensive 
understanding  of  those  great  fields  of  human  knowledge  which 
have  to  do  with  social  and  economic  relations.  To  me  the  law 
was  a  collection  of  fixed  rules  which  had  been  gradually  formu- 
lated by  wise  judges  and  legislators  and  which  constituted  a 
separate  and  complete  science  not  particularly  concerned  with 
other  sciences.  To  doubt  the  wisdom  and  perfection  of  these 
rules  was  akin  to  Use  majesti.  If  the  rules  did  not  fit  human 
a  If  airs,  so  much  the  worse  for  the  affairs. 

In  my  mind  the  law  was  pictured  as  a  practically  perfect 
and  logical  science,  majestically  and  rightly  indifferent  to  other 
sciences.  If  other  sciences  disagreed  with  the  propositions  laid 
down  by  the  law,  it  behooved  such  sciences  to  correct  their  own 
conclusions,  not  to  find  fault  with  the  law;  if  unjust  or  ridiculous 
results  were  produced  in  the  course  of  the  administration  of 
the  law  by  the  lawyers  and  the  courts,  there  was  nothing  to  be 
done  but  accept  them  as  inevitable.  It  was  years  before  I  began 
to  see  that  these  ideas  were  erroneous  and  yet  other  years  elapsed 
before  I  realized  that  it  was  my  duty  to  give  active  aid  to  all 
movements  looking  towards  a  more  comprehensive  and  philo- 
sophical education  for  the  young  lawyer  than  I  had  obtained.  I 
am  not  claiming  any  patent  on  this  discovery,  nor  any  special  pre- 
eminence in  this  field.  TJiere  are  many  lawyers,  judges,  and 
professors  in  law  schools,  who  have  done  and  are  doing  great 
work  along  this  line,  whose  activities  have  been  most  fruitful 
and  far  antedate  mine;  but  I  am  well  satisfied  that  the,  great 
bulk  of  the  profession  is  yet  indifferent  or  ignorant  on  the  sub- 
ject, notwithstanding  the  advance  in  thought  during  the  last 
quarter  century. 

The  lawyer  of  the  future  will  doubtless  obtain  his  education 
in  the  law  school.  The  great  majority  of  law  students  now  attend 
law  schools,  and  the  proportion  is  increasing  every  year.  So 
the  question  whether  lawyers  are  to  receive  this  broader  and 
more  satisfactory  education  is  unquestionably  a  question  which 
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will  depend  for  its  answer  on  the  law  schools.    To  use  the  speech 
of  the  day,  it  is  up  to  the  law  schools. 

Now  I  would  not  be  understood  as  belittling  or  undervaluing 
the  work  now  being  done  by  the  law  schools.  I  know  that 
entrance  requirements  in  the  way  of  general  education  are  gen- 
erally very  much  higher  than  they  were  a  few  years  ago,  and 
that  the  tendency  is  markedly  upward.  The  law  schools  con- 
nected with  the  great  universities  have  become  real  colleges, 
with  courses  on  all  major  legal  subjects  and  requiring  an  atten- 
dance of  three  or  four  years  before  graduation.  I  know  also  that 
courses  of  study  along  historical  and  philosophical  lines  have  been 
introduced  in  the  larger  institutions  and  doubtless  this  tendency 
will  grow  stronger  as  time  goes  on. 

The  importance  to  the  modern  lawyer  of  some  more  or  less 
comprehensive  study  of  economics  and  sociology  cannot  in  my 
opinion  be  overestimated.  He  should  take  these  sciences  some- 
where in  his  course.  In  this  presence  it  will  be  unnecessary  I 
think  to  enlarge  on  this  proposition,  and  yet  I  would  spend  a 
little  time  upon  it  in  passing. 

The  great  interests  of  the  world  today  are  economic.  Whether 
for  good  or  ill,  *  business"  is  the  chief  concern  of  twentieth 
century  civilization.  Modern  business  has  brought  with  it  the 
vast  shop,  armies  of  men  in  the  employ  of  a  single  employer,  the 
congested  community,  and  all  the  problems  of  a  life  more  com- 
plex and  interdependent  than  any  which  the  world  has  ever  seen 
before.  In  such  a  life  there  must  be  much  new  legislation  and 
it  must  deal  very  largely  with  economic  subjects.  Many  of  the 
laws  in  our  great  output  of  new  laws  are  in  fact  but  applied 
economics;  the  whole  field  of  regulation  of  public  utilities  is  an 
'  economic  field,  labor  legislation  necessarily  involves  economic 
questions;  problems  of  taxation,  conservation  of  natural  resources, 
the  prevention  or  regulation  of  business  combinations,  are  essen- 
tially, if  not  wholly,  problems  of  economics. 

So  with  the  great  increase  in  urban  life,  and  the  consequent 
crowding  together  of  great  masses  of  people  in  cities,  the  prob- 
lems of  sociology  have  become  vastly  more  complicated  and 
their  solution  not  only  more  pressing  but  more  difficult.  Sociolo- 
gists demand  the  equalizing  of  opportunity,  the  abolition  of 
special  privilege,  more  scientific  treatment  of  the  criminal  and 
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defective^  classes,  philosophic  and  just  treatment  of  such  great 
questions  as  labor  disputes,  sanitation,  hours  of  labor,  minimum 
wage,  and  others  too  numerous  to  mention. 

Legislation  along  new  and  untried  lines  to  meet  these  demands, 
both  economic  and  sociological,  will  unquestionably  be  very 
large  in  volume  for  a  long  time  to  come  and  the  inclination  to 
disregard  and  encroach  upon  constitutional  commands  and  pro- 
hibitions will  be  very  great.  It  will  be  no  easy  task  to  rightly 
and  sanely  guide  this  legislation,  and  it  will  be  a  task  that  can 
only  be  performed  by  an  upright  and  courageous  Bar  which 
as  a  whole  commands  the  respect  of  the  people.  But  not  only 
must  the  Bar  be  upright  and  courageous,  it  must  have  some 
intelligent,  not  to  say  expert,  knowledge  of  the  complicated 
economic  and  social  problems  which  are  to  be  dealt  with,  if  it 
is  to  lead  or  take  any  effective  part  in  guiding  this  new  legisla- 
tion along  constructively  progressive  lines.  The  blind  cannot 
lead  the  blind  without  danger  of  disaster. 

It  is  not  merely  because  the  lawyer  may  perhaps  become  a 
legislator  that  he  should  have  knowledge  of  these  sciences,  though 
this  will  frequently  happen,  but  it  is  rather  because  he  will  need 
this  knowledge  in  his  capacity  as  a  citizen  in  order  that  he  may 
give  his  fellow  citizens  the  benefit  of  his  thought  upon  pro- 
posed legislation,  and  also  because  the  questions  presented  to 
him  in  his  professional  labors  will  deal  very  largely  with  eco- 
nomic and  sociological  problems.  The  litigation  of  the  future — I 
mean  the  litigation  which  will  be  brought  to  the  successful 
lawyer — will  infallibly  be  litigation  arising  out  of  or  involving 
in  some  way  the  commercial,  economic,  and  social  legislation  of 
the  period.  line  fence  litigation  is  a  thing  of  the  past,  personal 
litigation  has  been  shorn  of  its  importance  by  reason  of  the 
universal  passage  of  workmen's  compensation  laws;  questions 
involving  the  validity  and  effect  of  modern  laws  regulating  pub- 
lic utilities,  business,  taxation,  labor,  sanitation,  and  a  hundred 
other  economic  and  social  interests,  are  the  questions  which  will 
demand  the-  attention  of  the  Bar.  How  can  6uch  questions  be 
intelligently  met  by  a  Bar  and  a  Bench  ignorant  of  the  great 
sciences  upon  whose  principles  such  legislation  as  I  have  named 
is  supposed  to  rest?  To  ask  the  question  seems  to  be  to  answer 
it.  The  lawyer  should  be  abreast  of  the  best  thought  of  the 
day  in  these  subjects,  his  legal  education  cannot  be  considered 
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complete  otherwise.  In  addition  to  this  I  consider  it  very  desir- 
able that  the  law  student  should  have  his  outlook  broadened  by 
some  study  of  continental  legal  systems,  for  the  legal  philoso- 
phers of  the  continent  of  Europe  have  made  notable  attempts  to 
solve  these  same  questions,  and  we  cannot  afford  to  ignore  their 
labors. 

However,  the  thought  regarding  legal  education  which  I  have 
chiefly  in  mind  today  is  a  different  one  and  it  is  this :  in  every 
law  school  there  should  be  emphasis  laid  (preferably  by  an  emi- 
nent practicing  lawyer  or  judge)  on  the  duty  which  every  lawyer 
owes  to  the  state  and  to  his  profession  to  actively  assist  in  all 
movements  looking  toward  improvement  in  our  procedure,  our 
court  systems  and  our  methods  of  administration  of  the  law.  I 
regard  this  as  very  important  especially  in  view  of  the  condi- 
tions now  surrounding  us  and  the  widespread  dissatisfaction  with 
the  administration  of  justice  by  the  courts.  The  complaint  is 
frequently  heard  now  that  the  courts  are  under  capitalistic  con- 
trol and  are  not  administering  justice  to  the  laboring  man.  The 
Bolshevist  agitator's  first  attack  is  on  the  courts;  he  knows  very 
well  that  if  confidence  in  the  honesty  of  the  courts  be  under- 
mined generally  among  the  people,  his  battle  against  existing 
governments  is  half  won.  The  demand  for  justice  is  one  of  the 
most  insistent  demands  of  the  human  heart  and  when  it  is  gen- 
erally believed  that  the  courts  are  partisan  or  corrupt  there 
is  almost  certainly  trouble  ahead.  I  do  not  think  or  say  that 
there  is  any  such  general  belief  now  in  this  country,  but  I  do 
think  there  is  far  too  much  of  that  belief  abroad  for  the  coun- 
try's good.  The  Bolshevist  attacks  the  courts  because,  as  he 
claims,  they  simply  jockey  the  poor  man  out  of  his  rights  under 
the  forms  of  law,  but  the  economists  and  the  experts  in  political 
science  make  a  different  attack.  They  say  that  there  are  vastly 
too  many  delays  and  lamentable  failures  in  the  administration 
of  the  law  and  they  ask  why,  with  all  our  advances  in  science  and 
knowledge,  may  not  justice  be  had  without  denial  or  delay  as 
promised  at  Eunnymede  more  than  seven  hundred  years  ago. 
The  Bolshevist  presents  an  indictment  of  dishonesty  and  the 
economist  an  indictment  of  inefficiency.  Every  time  a  lawyer 
wins  a  case  by  sharp  practice,  or  obtains  a  judgment  not  justified 
by  the  merits  of  his  cause,  every  time  a  court  allows  a  case  to  be 
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grossly  delayed,  every  time  a  case  travels  back  and  forth  between 
the  trial  and  the  appellate  court  a  half  dozen  times,  every 
time  refinements  in  procedure  are  allowed  to  become  the  con- 
trolling factor  in  a  lawsuit,  every  time  pettifogging  is  allowed 
to  triumph  over  merits,  and  especially  every  time  a  big  criminal 
escapes  or  gets  a  light  punishment  while  the  petty  offender 
receives  the  limit  of  the  law,  a  new  and  telling  argument  is 
placed  in  the  hands  of  every  critic  of  the  courts,  whether  his 
criticism  be  dishonest  and  demagogic  or  honest  and  constructive. 
I  do  not  deem  it  necessary  to  argue  the  proposition  that  there  is 
great  room  for  improvement  in  our  systems  of  court  procedure, 
our  methods  of  administration,  and  in  our  various  court  systems. 
If  any  one  thinks  to  the  contrary  I  shall  not  enter  into  any  con- 
troversy with  him.  Such  a  person  I  regard  as  hopeless,  an 
Ephraim  joined  to  his  idols.  It  may  be  worth  while,  however, 
to  mention  some  things  in  passing  which  bear  upon  the 
proposition. 

In  one  of  our  great  states  it  takes  four  immense  volumes  of 
1300  pages  each  to  contain  the  code  of  civil  procedure  of  that 
state.  In  that  state  and  in  many  others,  for  that  matter,  it  is 
quite  possible  for  an  astute  lawyer  to  keep  a  case  vibrating  back 
and  forth  between  trial  and  appellate  court  for  months,  and  even 
years,  on  practice  questions  alone  before  the  case  comes  to  trial 
on  the  merits.  Again  in  every  state,  so  far  as  I  know,  there  are 
a  great  number  of  separate  courts,  independent  of  each  other, 
each  having  its  own  jurisdiction,  sometimes  vaguely  defined  and 
sometimes  overlapping,  and  when  a  lawyer  makes  a  wrong  diag- 
nosis of  his  client's  case  and  commences  his  action  in  the  wrong 
court,  the  client,  instead  of  having  his  case  transferred  to  the 
right  tribunal,  is  thrown  out  of  court  with  a  bill  of  costs  to  pay 
and  obliged  to  commence  over  again  in  another  tribunal.  Again 
in  nearly  every  state  appeals  are  possible  from  the  inferior  courts 
to  higher  courts  and  finally  to  the  Supreme  Court,  or  to  an 
intermediate  Appellate  Court,  so  that  a  pugnacious  litigant  can 
easily  force  his  opponent  to  expend  far  more  than  the  amount  at 
issue  in  attorney's  fees,  thus  making  it  possible  for  a  monied 
litigant  to  practically  prevent  the  enforcement  of  a  small  demand 
through  the  courts,  however  just  it  may  be.     The  delays  and 
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miscarriages  of  justice  in  criminal  cases  resulting  from  the  oper- 
ation of  useless  and  archaic  legal  machinery  are  notorious. 

These  are  the  things  and  others  like  them  which  the  intelligent 
layman  objects  to,  and  which  furnish  specious  ground  for  the 
attacks  of  the  agitator  and  the  economist  upon  the  courts.  They 
are  the  things  also  that  the  profession  should  at  once  take 
measures  to  correct. 

Legislative  regulation  of  the  details  of  legal  procedure  is  bald 
usurpation  of  the  function  of  the  courts.  The  courts  originally 
framed  the  rules  of  procedure  and  this  was  logical  because  the 
courts  are  held  responsible  for  the  results,  but  it  is  absolutely 
illogical  and  absurd  to  hold  them  responsible  when  the  legisla- 
ture excludes  the  courts  from  the  regulation  of  procedure.  The 
legislature  may  well  lay  down  the  framework,  but  should  stop 
there  and  commit  to  the  courts  the  working  out  of  the  details 
of  procedure  by  rules.  Elasticity  and  adaptability  may  thus 
be  obtained  in  place  of  rigidity.  To  restore  the  rule-making 
power  to  the  courts,  where  it  logically  belongs,  is  to  strike  the 
fetters  from  the  hands  of  the  courts.  When  that  is  done  we 
shall  have  made  a  long  step  towards  the  goal  of  uniform  and 
simplified  procedure. 

Our  unscientific  and  clumsy  court  system  (if  that  may  be 
called  a  system  which  is  really  an  absence  of  system)  is  another 
obstacle  in  the  way  of  prompt  and  efficient  disposition  of  busi- 
ness by  the  courts.  We  have  been  fairly  prodigal  in  our  crea- 
tion of  courts.  I  suppose  no  nation  ever  had  so  many  varieties 
of  courts.  It  seems  that  there  should  be  no  difficulty  in  obtain- 
ing justice  where  there  are  so  many  courts,  but  there  is  a  mani- 
fest fallacy  here.  The  administration  of  justice  is  one  business, 
not  a  dozen  different  businesses,  and  it  is  a  business  conducted 
by  but  one  principal,  namely,  the  Government.  A  merchant 
conducting  a  general  mercantile  business  who  should  open  a 
dozen  different  shops  in  the  same  city  and  equip  each  of  them 
with  a  manager  and  a  full  staff  of  employees,  keeping  in  each 
shop  different  kinds  of  wares,  and  compelling  customers  want- 
ing shirts,  inadvertently  dropping  into  the  overcoat  shop,  to  make 
a  trip  to  the  other  side  of  the  city  to  the  shirt  shop,  would  be 
considered  a  candidate  for  the  insane  asylum  or  the  bankruptcy 
court  at  once.    No  such  business  could  succeed  because  it  vio- 
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lates  all  the  principles  of  economics.  But  we  do  that  very  thing 
with  our  courts.  True,  courts  are  not  department  stores,  but 
they  have  their  business  side  and  business  should  be  conducted 
on  business  principles,  whether  it  be  the  business  of  a  court  or 
the  business  of  a  merchant. 

There  is  absolutely  no  reason  why  there  should  be  so  many 
courts  of  varying  and  overlapping  jurisdictions,  some  busy  and 
some  idle  a  good  part  of  the  time,  but  all  doing  business  in 
lofty  disregard  of  each  other;  there  is  no  good  reason  apparent 
to  my  mind  why  the  courts  of  a  state  cannot  be  unified  and 
made  into  one  or  two  agencies  under  an  administrative  head 
who  shall  be  endowed  witji  power  like  the  business  manager  of 
a  department  store  to  coordinate  and  direct  the  conduct  of  the 
court  business  of  the  state,  utilizing  the  entire  judicial  talent, 
assigning  judges  to  the  different  branches  as  need  arises,  plac- 
ing them  where  they  can  do  the  best  work,  relieving  congestion 
of  business  in  one  branch  by  sending  there  judges  who  may  be 
out  of  work  in  another  branch,  and  providing  judges  of  ability 
for  the  transaction  of  all  court  business  whatever  the  amount 
involved. 

The  great  outstanding  duty  of  lawyers,  individually  and  col- 
lectively at  the  present  time,  is  to  put  themselves  behind  all 
movements  for  simplification  of  court  procedure  and  for  business 
organization  or  unification  of  the  court  systems.  Every  lawyer 
should  know  his  duty  in  thiq  regard  when  he  enters  upon  the 
practice,  instead  of  waiting  ten  or  twenty  years  to  acquire  the 
knowledge  by  slow  degrees.  To  accomplish  this  result  the  law 
school  must  make  education  in  this  line  a  part  of  its  course.  I 
have  already  said  that  I  think  an  eminent  practicing  lawyer 
or  judge  can  bring  this  duty  home  to  the  mind  of  the  student 
more  successfully  than  can  be  done  by  one  of  the  professorial 
body.  The  reasons  for  this  belief  are  quite  obvious,  I  think, 
and  I  will  not  go  into  them.  When  the  Bar  is  educated  along 
this  line  and  moves  forward  in  a  solid,  united  body  to  simplify 
procedure  and  unify  court  systems,  instead  of  acting  individu- 
ally as  now,  the  battle  will  be  easily  won. 


Digitized  by 


Google 


The  American  Bar  Association  Journal 

Vol.  VI April,  1920 No.  2 

I. 
SPECIAL  ANNOUNCEMENTS. 


ANNUAL  MEETING. 

The  annual  meeting  of  the  American  Bar  Association  will  be 
held  at  St  Louis,  Missouri,  on  Wednesday,  Thursday  and 
Friday,  August  25,  26,  27,  1920. 

The  offices  of  the  Secretary  and  Treasurer  will  be  located  in  the 
Hotel  Statley  (Parlor  A,  Mezzanine).  The  offices  will  be  open 
for  registration  of  members  and  delegates  and  for  sale  of  dinner 
tickets,  on  Monday  morning,  August  23,  at  10  o'clock. 

The  business  sessions  of  the  Association  will  be  held  and  the 
formal  addresses  before  it  will  be  delivered  in  the  Shubert- 
Jefferson  Theater. 

For  location  of  meeting  places  mentioned  in  these  announce- 
ments see  p.  121. 

FIRST  SESSION:  Wednesday,  August  25,  10  A.  M. 

Address  of  welcome  by  His  Excellency,  Governor  Prank  D. 

Gardner,  of  Missouri. 
Hampton  L.  Carson,  of  Pennsylvania,  President  of  the 
Association,  will  deliver  the  President's  Address. 

SECOND  SESSION:  Wednesday,  August  25,  8  P.  M. 
Address  by  Franklin  K.  Lane,  of  California. 

RECEPTION. 
A  reception  will  be  given  to  the  members  and  guests  of  the 
Association   and   ladies   accompanying   them,  on   Wednesday, 
August  25,  at  9.30  P.  M.,  in  the  Main  Dining  Eoom,  Jefferson 
Hotel. 
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THIRD  SESSION:  Thursday,  August  26,  10  A.  M. 

The  reports  of  standing  and  special  committees  will  be 

presented  and  discussed. 
They  will  be  printed  in  the  July  number  of  the  Journal. 

EXCURSION. 

An  automobile  trip  through  the  suburbs  of  St  Louis,  with 
afternoon  tea  at  one  of  the  country  clubs,  will  be  given  by  the  St. 
Louis  Bar  Association  to  the  members  and  guests  of  the  American 
Bar  Association  and  ladies  accompanying  them,  on  Thursday, 
August  26th,  leaving  the  Hotel  Statler  at  2.30  P.  M. 

FOURTH  SESSION:  Thursday,  August  26,  8  P.  M. 
Address  by  Albert  J.  Beveridge,  of  Indiana. 
Reports  of  Committees,  not  previously  disposed  of,  will  be 
presented  and  discussed. 


FIFTH  SESSION:  Friday,  August  27, 10  A.  M. 

Twenty-minute  addresses  on  the  subject  of  Legal  Aid  by: 
Reginald  Heber  Smith,  of  Massachusetts. 
Charles  Evans  Hughes,  of  New  York. 
Ernest  L.  Tustin,  of  Pennsylvania. 
Ben  B.  Lindsey,  of  Colorado. 
General  Discussion  by  Association. 

SIXTH  SESSION:  Friday,  August  27,  2.30  P.  M. 

Open  Forum :  "  How  Can  We  Best  Promote  the  Welfare, 
Influence  and  Scope  of  Action  of  the  American  Bar 
Association  ?  " 

To  be  opened  by  Thomas  C.  McClellan,  of  Alabama 
and  Ira  E.  Robinson,  of  West  Virginia,  and  to 
be  participated  in  by  all  members. 
Unfinished  business. 
Election  of  officers. 

ANNUAL  DINNER. 

The  annual  dinner  of  the  Association  will  be  given  in  the  Hotel 
Statler,  Roof  Garden,  on  Friday,  August  27,  7  P.  M. 

A  dinner  to  the  ladies  will  be  given  in  the  Small  Banquet 
Room,  17th  Floor,  Hotel  Statler,  on  Friday,  August  27,  7  P.  M. 
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EXECUTIVE  COMMITTEE  AND  GENERAL  COUNCIL. 

The  Executive  Committee  of  the  Association  will  meet  on 
Tuesday,  August  24,  9  P.  M.,  in  Parlor  B  (Mezzanine),  Hotel 
Statler. 

The  General  Council  of  the  Association  will  meet  in  the  Billiard 
Boom,  Jefferson  Hotel. 

The  first  meeting  of  the  Council  will  be  held  on  Wednesday, 
August  25,  9  A.  M. 

SECTIONS,  AFFILIATED  BODIES,  ETC. 

The  National  Conference  of  Commissioners  on  Uniform  State 
Laws  will  convene  on  Thursday,  August  19,  11  A.  M.,  in  the 
IT.  S.  District  Court  Boom,  Federal  Building. 

The  sessions  of  the  Conference  will  continue  on  Friday,  Satur- 
day, Monday  and  Tuesday,  August  20,  21,  23,  24. 

The  Executive  Committee  of  the  Conference  will  meet  on 
Wednesday,  August  18,  8  P.  M.,  in  the  Small  Banquet  Boom, 
17th  Floor,  Hotel  Statler. 

The  American.  Institute  of  Criminal  Law  and  Criminology 

will  meet  in  the  II.  S.  Circuit  Court  of  Appeals  Boom,  on  Tues- 
day and  Wednesday,  August  24,  25.  There  will  be  three  sessions 
of  the  Institute  on  Tuesday,  10  A.  M.,  3  P.  M.  and  8  P.  M.,  and 
two  sessions  on  Wednesday,  8.30  A.  M.,  and  2.30  P.  M.,  respec- 
tively.   A  luncheon  will  be  given  on  Wednesday  at  12.15  P.  M. 

The  Section  of  Public  Utility  Law  will  hold  three  sessions 
on  Tuesday,  August  24, 10  A.  M.,  3  P.  M.  and  8  P.  M. 

The  sessions  will  be  held  in  the  Daniel  Boone  Boom  (Mezza- 
nine Floor),  Hotel  Statler. 

The  Conference  of  State  and  Local  Bar  Associations  will  meet 
on  Tuesday,  August  24.  There  will  be  three  sessions  of  the 
Conference,  10  A.  M.,  3  P.  M.  and  8  P.  M.,  respectively. 

The  sessions  will  be  held  in  Union  Electric  Hall. 


Digitized  by 


Google 


118   The  American  Bar  Association  Journal 

It  is  the  purpose  of  the  Committee  in  charge  of  the  program 
for  this  Conference  to  invite  thereto  three  delegates  from  each 
State  Bar  Association  and  two  delegates  from  each  Local  Bar 
Association.  The  full  program  will  be  printed  in  the  July 
Journal. 

The  Section  of  Comparative  Law  will  hold  its  session  on 
Wednesday,  August  25,  2.30  P.  M.,  in  the  Daniel  Boone  Room, 
Hotel  Statler. 

A  meeting  of  the  Council  of  the  Section  will  be  held  in  the 
same  room  at  2  P.  M. 

The  Association  of  American  Law  Schools  will  meet  in  the 
Club  Boom,  Central  Library,  Monday,  August  23,  8  P.  M.,  and 
Tuesday,  August  24,  8  P.  M. 

The  Section  of  Legal  Education  will  hold  its  sessions  in  the 
Club  Boom,  Central  Library.  There  will  be  two  sessions  of  the 
Section,  on  Tuesday,  August  24,  2.30  P.  M.,  and  Wednesday, 
August  25,  2.30  P.  M. 

The  Judicial  Section  will  hold  its  session  on  Wednesday, 
August  25,  2.30  P.  M.,  in  the  XT.  S.  District  Court  Boom. 

There  will  be  an  informal  dinner  for  all  members  of  the 
Section,  the  officers,  members  of  the  Executive  Committee  and 
former  presidents  of  the  American  Bar  Association,  on  Tuesday 
evening,  August  24,  at  7  o'clock  in  the  Small  Banquet  Boom 
(17th  Floor)  Hotel  Statler. 

The  Section  of  Patent,  Trade-Hark  and  Copyright  Law  will 
meet  on  Wednesday,  August  25,  3  P.  M.,  in  the  Small  Banquet 
Boom  (17th  Floor)  Hotel  Statler. 

The  Association  of  Attorneys-General  will  meet  in  the  Small 
Banquet  Boom  (17th  Floor),  Hptel  Statler.  There  will  be  three 
sessions:  on  Monday,  August  23,  2  P.  M.,  and  Tuesday, 
August  24,  10  A.  M.  and  2.30  P.  M. 
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CHEONOLOGICAI  RESUME. 

Wednesday,  August  18,  8  P.  M.    Meeting  Executive  Committee 

of  Commissioners  on  Uniform  State 
Laws.  Small  Banquet  Room  (17th 
Floor),  Statler. 

Commissioners     on     Uniform     State 
Laws,  U.  S.  District  Court  Boom. 


Monday,  August  23d. 

10.00  A.  M.     Commissioners  on  Uniform  Laws.    U.  S.  District 

Court  Room. 
2.00  P.  M.    Association  of  Attorneys-General.  Small  Banquet 

Boom   (17th  Floor),  Statler. 
3.00  P.  M.     Commissioners  on  Uniform  Laws.    U.  S.  District 

Court  Boom. 
8.00  P.  M.     Commissioners  on  Uniform  Laws.  U.  S.  District 

Court  Boom. 
8.00  P.  M.    Association   of    American   Law   Schools.     Club 

Boom,  Central  Library. 

Tuesday,  August  24th. 

10.00  A.  M.     Commissioners  on  Uniform  Laws.    U.  S.  District 
Court  Boom. 

10.00  A.  M.     Conference  of  Bar  Association  Delegates.    Union 
Electric  Hall. 

10.00  A.  M.    American  Institute  of  Criminal  Law.    U.  S.  Cir- 
cuit Court  of  Appeals  Boom. 

10.00  A.  M.     Section  of  Public  Utility  Law.     Daniel  Boone 
Boom  (Mezzanine  Floor),  Statler. 

10.00  A.  M.    Association  of  Attorneys-General.  Small  Banquet 

Boom    (17th  Floor),  Statler. 

2.30  P.  M.    Section  of  Legal  Education.    Club  Boom,  Central 

Library. 
2.30  P.  M.     Association  of  Attorneys-General.     Small  Ban- 
quet Boom  (17th  Floor),  Statler. 
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3.00  P.  M.  Conference  of  Bar  Association  Delegates.  Union 
Electric  Hall. 

3.00  P.  M.  American  Institute  of  Criminal  Law.  U.  S.  Cir- 
cuit Court  of  Appeals  Room. 

3.00  P.  M.  Section  of  Public  Utility  Law.  Daniel  Boone 
Room  (Mezzanine  Floor),  Statler. 

7.00  P.  M.  Judicial  Section  Dinner.  Small  Banquet  Room, 
(17th  Floor),  Statler. 

8.00  P.  M.  Conference  of  Bar  Association  Delegates.  Union 
Electric  HalL 

8.00  P.  M.  American  Institute  of  Criminal  Law.  U.  S.  Cir- 
cuit Court  of  Appeals  Room. 

8.00  P.  M.  Section  of  Public  Utility  Law.  Daniel  Boone 
Room  (Mezzanine  Floor),  Statler. 

8.00  P.  M.  Association  of  American  Law  Schools.  Club 
Room,  Central  Library. 

9.00  P.  M.  Meeting  Executive  Committee  American  Bar 
Association.  Parlor  B  (Mezzanine  Floor), 
Statler. 

Wednesday,  August  25th. 

8.30  A.  M.  American  Institute  of  Criminal  Law.  U.  S.  Cir- 
cuit Court  of  Appeals  Room. 

9.00  A.  M.    General  Council  Meeting.    Billiard  Room,  Jeffer- 
son Hotel. 
10.00  A.  M.    First  Session,  American  Bar  .Association.     Shu- 
bert-Jefferson  Theater. 

2.00  P.  M.  Comparative  Law  Section,  Council  Meeting. 
Daniel  Boone  Room  (Mezzanine  Floor), 
Statler. 

2.30  P.  M.  Comparative  Law  Section.  Daniel  Boone  Room, 
(Mezzanine  Floor),  Statler. 

2.30  P.  M.  Section  of  Legal  Education.  Club  Room,  Central 
Library. 

2.30  P.  M.  Judicial  Section  Meeting.  U.  S.  District  Court 
Room. 

2.30  P.  M.  American  Institute  of  Criminal  Law.  U.  S'.  Cir- 
cuit Court  of. Appeals  Room. 
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3.00  P.  M.    Section  of  Patent  Law.     Small  Banquet  Room 

(17th  Floor),  Statler. 
8.00  P.  M.    Second  Session,  American  Bar  Association.    Shu- 

berWefferson  Theater. 
9.30  P.  M.    Reception.    Main  Dining  Room,  Jefferson  Hotel. 

Thubsday,  August  26th. 

9.00  A.  M.    General  Council  Meeting.    Billiard  Room,  Jeffer- 
son Hotel. 
10.00  A.  M.    Third  Session,  American  Bar  Association.    Shu- 
beri> Jefferson  Theater. 

2.30  P.  M.    Excursion. 

8.00  P.  M.    Fourth  Session,  American  Bar  Association.    Shu- 
bert-Jefferson  Theater. 

Fbtday,  August  27th. 

9.00  A.  M.    General  Council  Meeting.    Billiard  Room,  Jeffer- 
son Hotel. 
10.00  A.  M.    Fifth  Session,  American  Bar  Association.    Shu- 
bert-Jefferson  Theater. 

2.30  P.  M.    Sixth  Session,  American  Bar  Association.    Shu- 
bert-Jefferson  Theater. 

7.00  P.  M.    Annual  Dinner,  American  Bar  Association.  Roof 
Garden,  Statler. 

7.00  P.  M.    Ladies    Dinner.      Small   Banquet   Room    (17th 
Floor),  Statler. 

LOCATION  OF  MEETING  PLACES. 

U.  S.  District  Court  Room,  Federal  Building,  9th  and  Olive 

Streets. 
U.  S.  Court  of  Appeals  Room,  Federal  Building,  9th  and  Olive 

Streets. 
Shubert-Jefferson  Theater,  12th  and  Locust  Streets. 
Union  Electric  Hall,  12th  and  Locust  Streets. 
Central  Library,  13th  and  Olive  Streets. 
Hotel  Statler,  Washington,  St.  Charles  and  9th  Streets. 
Jefferson  Hotel,  12th  and  Locust  Streets. 
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HOTEL  BESEEVATIONS. 

E.  M.  Grossman,  820  Kialto  Building,  St.  Louis,  has  kindly 
consented  to  take  charge  of  the  reservations  for  members  and 
delegates.  In  writing  to  Mr.  Grossman,  please  state  preference 
of  hotels,  time  of  arrival,  period  for  which  the  rooms  are  desired, 
and  how  many  persons  will  occupy  each  room. 

A  list  of  available  hotels  will  be  found  on  the  opposite  page. 

SPECIAL  NOTICE  TO  CHAIRMEN  OF  COMMITTEES. 

All  printed  reports  of  committees  of  the  American  Bar  Asso- 
ciation for  presentation  at  the  annual  meeting  will  be  published 
in  the  July  number  of  the  Journal^  and  such  reports  will  not  be 
printed  and  distributed  to  members  in  separate  pamphlet  form. 
The  Secretary  should  receive  reports  from  the  respective  com- 
mittees in  final  form  not  later  than  June  10, 1920.  Chairmen  of 
committees  are  requested  to  bear  this  notice  in  mind. 

Rooms  at  the  Hotel  Statler  are  available  for  purposes  of  com- 
mittee meetings,  and  will  be  assigned  on  application  of  Chairmen 
to  the  Secretary. 

W.  THOMAS  EEMP,  Secretary, 

1416  Munsey  Bldg.,  Baltimore,  Md. 
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HOTEL  ACCOMMODATIONS  IN  ST.  LOUIS,  MISSOURI. 

(All  Hotels  European  Plan.    Prices  named  are  per  day.) 


Name. 


Location. 


Single  room 
and  bath. 


Double  room 
and  bath. 


Statler 

Jefferson , 

Planters , 

Maryland 

Majestic , 

American 

American  Annex., 

Warwick 

Marquette. ...... 

Hamilton 


9th  and  Washington. 
12th  and  Locust 

4th  and  Pine 

9th  and  Pine 

11th  and  Pine 

7th  and  Market 

6th  and  Market ..... 

15th  and  Locust 

18th  and  Washington. 
Hamilton  and  Maple.. 


$2.50  up 
2.50  up 
2.50  up 
2.50  up 
2.00  up 
2.50  up 
2.50  up 
2.50  up 
3.00  up 
2.00  up 


$5.00  up 
4.00  up 
4.50  up 
4.00  up 
3.50  up 
5.00  up 
5.00  up 
3.50  up 
4.00  up 
3.50  up 


All  the  above  hotels  are  in  close  proximity  to  the  meeting  place,  ex- 
cept the  Hamilton,  which  is  about  five  miles  distant — good  car  service. 

Mr.  E.  M.  Grossman,  820  Rialto  Building,  St.  Louis,  Mo.,  has  charge 
of  reservations  for  members  and  guests.  In  writing  to  Mr.  Grossman 
please  state : 

a.  Preference  of  hotels; 
o.  Time  of  arrival; 

c.  Period  for  which  rooms  are  desired; 

d.  Whether  single  or  double  room  desired; 

e.  How  many  persons  will  occupy  each  room. 

Members  who  wish  to  do  so  are  at  liberty  to  make  direct  arrange- 
ments with  hotel  preferred. 
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II. 

GENERAL  ANNOUNCEMENTS. 


RECEPTION  COMMITTEE. 

The  President  has  appointed  the  following  Reception  Com- 
mittee "  whose  duty  it  shall  be  to  attend  immediately  before  and 
at  the  opening  of  the  first  day's  session  of  the  meeting  to  receive 
members  and  delegates  and  introduce  them  to  each  other,"  viz. : 

Edward  A.  Harriman,  Chairman,  Connecticut. 
Hollis  R.  Bailey,  Massachusetts. 
Edgar  A.  Bancroft,  Illinois. 
James  M.  Beck,  New  York. 
Chaxles  A.  Boston,  New  York. 
John  P.  Briscoe,  Maryland. 
Hugh  Henry  Brown,  Nevada. 
Enoch  H.  Crowder,  District  of  Columbia. 
Edward  B.  Gager,  Connecticut. 
Samuel  J.  Graham,  District  of  Columbia. 
Charles  Noble  Gregory,  District  of  Columbia. 
Eugene  A.  Gilmore,  Wisconsin. 
Manley  0.  Hudson,  Missouri. 
Edward  Q.  Keasbey,  New  Jersey. 
William  C.  Kinkead,  Wyoming. 
John  Lowell,  Massachusetts. 
James  H.  Mcintosh,  New  York. 
Henry  B.  F.  Macfarland,  District  of  Columbia. 
Herbert  R.  MacMillan,  Utah. 
Eugene  C.  Massie,  Virginia. 
Peter  W.  Meldrim,  Georgia. 
J.  Hansel  Merrill,  Georgia- 
Thomas  J.  O'Donnell,  Colorado. 
William  L.  Putman,  Massachusetts. 
Henry  T.  Rogers,  Colorado. 
George  B.  Rose,  Arkansas. 
Lessing  Rosenthal,  Illinois. 
R.  E.  Lee  Saner,  Texas. 
Edward  T.  Sanford,  Tennessee. 
James  M.  Satterfield,  Delaware. 
Manuel  Rodriguez-Serra,  Porto  Rico. 
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C.  A.  Severance,  Minnesota. 
Walter  George  Smith,  Pennsylvania. 
Andrew  Squire,  Ohio. 
Selden  P.  Spencer,  Missouri. 
A.  T.  Stovall,  Mississippi. 
Mark  A.  Sullivan,  New  Jersey. 
John  Q.  Tilson,  Connecticut. 
Horace  VanDeventer,  Tennessee. 
W.  H.  Washington,  Tennessee. 
John  H.  Wigmore,  Illinois. 
Samuel  Williston,  Massachusetts. 

DELEGATES    FROM   AMERICAN   BAR   ASSOCIATION. 

President  Hampton  L.  Carson  has  appointed  delegates  to  rep- 
resent the  American  Bar  Association  as  follows : 

National  Civic  Federation. 

Charles  Evans  Hughes,  New  York,  N.  Y.;  James  M.  Beck, 
New  York,  N.  Y. ;  and  Walter  George  Smith,  Philadelphia,  Pa. ; 
to  attend  the  Conference  of  the  National  Civic  Federation  in 
New  York  City  on  February  16th,  1920. 

American  Academy  of  Political  and  Social  Science. 

Walter  George  Smith,  Philadelphia,  Pa.;  James  M.  Beck, 
New  York,  N.  Y.;  William  H.  Staake,  Philadelphia,  Pa.;  C.  A. 
Severance,  St.  Paul,  Minn. ;  and  Robert  P.  Shick,  Philadelphia, 
Pa. ;  to  attend  the  meeting  of  the  American  Academy  of  Political 
and  Social  Science  in  Philadelphia,  May  7,  8,  1920. 

Conference  op  Delegates  from  Bar  Associations. 

Moorfield  Storey,  Boston,  Mass.;  Elihu  Root,  New  York, 
N.  Y. ;  Charles  A.  Boston,  New  York,  N.  Y. ;  John  H.  Voorhees, 
Sioux  Falls,  S.  D. ;  and  Edwin  T.  Merrick,  New  Orleans,  La. ;  to 
attend  the  Conference  of  Delegates  from  State  and  Local  Bar 
Associations  in  St.  Louis,  August  24,  1920. 


REFERENDUM. 

By  virtue  of  the  authority  of  the  Constitution  of  the  Associa- 
tion, Article  IX,  the  Executive  Committee  submitted  to  the 
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members  of  the  Association  on  December  15, 1919,  the  following 
preamble  and  resolution  for  referendum  vote : 

"Whereas,  The  Constitution  of  the  United  States  and  the 
Constitutions  of  the  several  States  contemplate  government  by 
and  for  all  the  people  and  not  by  or  for  any  particular  class,  group 
or  interest : 

"  Now  he  it  Therefore  Resolved,  That  the  liberties  of  the  people 
and  the  preservation  of  their  institutions  depend  upon  the  con- 
trol and  exercise  by  the  Federal,  State  and  municipal  govern- 
ments of  whatever  force  is  necessary  to  maintain  at  all  hazards  the 
supremacy  of  the  law  and  to  suppress  disorder  and  punish  crime." 

Votes  were  received  from  7073  members.  6980  voted  in  the 
affirmative  and  93  in  the  negative. 

UNIFORM  ACTS  CONCERNING  CONDITIONAL  SALES 
AND  FRAUDULENT  CONVEYANCES. 

Upon  the  report  of  the  Committee  on  Uniform  State  Laws,  the 
Association  adopted,  at  the  meeting  in  Boston,  a  resolution 
approving  the  Conditional  Sales  Act  and  the  Fraudulent  Con- 
veyances Act  prepared  by  the  National  Conference  of  Commis- 
sioners on  Uniform  State  Laws,  and  recommending  them  for 
adoption  by  the  various  states. 

The  Vice-President  and  Member  of  the  General  Council  from 
each  state  will  please  note  the  above  recommendation  by  the  Asso- 
ciation, and  will  endeavor  in  accordance  with  By-Law  XII  of  the 
Constitution,  to  procure  the  enactment  by  their  legislature  of  the 
acts  approved  by  the  Association.  A  copy  of  each  of  these  acts 
will  be  found  in  the  July,  1919,  Journal,  pages  482-496 ;  addi- 
tional copies  may  be  had  on  application  to  the  Secretary. 

NATIONAL   CONFERENCE   OF   COMMISSIONERS    ON 
UNIFORM  STATE  LAWS. 

Committee  on  Scope  and  Program. 

The  National  Conference  of  Commissioners  on  Uniform  State 
Laws  has  a  standing  committee  on  Scope  and  Program.  The 
function  of  the  committee  is  to  consider  and  refer  to  the  Con- 
ference subjects  suitable  for  uniform  laws.    The  committee  will 
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be  glad  to  receive  suggestions  of  such  subjects  from  members 
of  the  Bar. 

A.  T.  Stovall,  Chairman, 

Committee  on  Scope  and  Program, 
Okolona,  Mississippi. 

Committee  on  Uniform  Drug  Laws. 

The  Committee  on  Uniform  Drug  Laws  of  the  National  Con- 
ference has  under  consideration  the  subject  of  uniform  drug 
laws.  Members  of  the  Bar  and  others  having  suggestions  con- 
cerning the  subject  of  legislation  assigned  to  this  committee  are 
invited  to  send  them  to 

James  S.  Sexton,  Chairman, 
Hazelhurst,  Mississippi. 

MEETINGS  OP  STATE  BAE  ASSOCIATIONS. 

South  Carolina  Bar  Association,  April  23,  24,  Columbia. 

Mississippi  State  Bar  Association,  April  28,  29,  Meridian. 

Alabama  State  Bar  Association,  April  30,  May  1,  Bir- 
mingham. 

Louisiana  Bar  Association,  May  7,  8,  New  Orleans. 

Bar  Association  op  Hawaii,  May  26,  Honolulu. 

Georgia  Bar  Association,  May  27,  28,  29,  Tybee  Island. 

Illinois  Statu  Bar  Association,  May  28,  29,  Chicago. 

Bar  Association  op  Arkansas,  June  2,  3,  Hot  Springs. 

New  Jersey  State  Bar  Association,  June  11,  12,  Hotel 
Chelsea,  Atlantic  City. 

Iowa  State  Bar  Association,  June  24,  25,  Cedar  Bapids. 

Maryland  State  Bar  Association,  June  24,  25,  26,  Hotel 
Chelsea,  Atlantic  City,  N.  J. 

New  Hampshire  Bar  Association,  June  26,  Hotel  Went- 
worth,  Newcastle. 

North  Carolina  Bar  Association,  June  29,  30,  July  1, 
Asheville. 

Texas  Bar  Association,  July  1,  2,  3,  El  Paso. 

Ohio  State  Bar  Association,  July  6,  7,  8,  Cedar  Point 

Kentucky  State  Bar  Association,  July  14,  15,  Henderson. 

Minnesota  State  Bar  Association,  July  27, 28, 29,  St.  Paul. 


Digitized  by 


Google  — 


128    The  American  Bar  Association  Journal 

West  Virginia  Bar  Association,  July  28,  29,  Wheeling. 

Bar  Association  op  North  Dakota,  August,  Jamestown. 

Missouri  Bar  Association,  October,  St.  Louis. 

Michigan  State  Bar  Association,  time  not  determined, 
Detroit. 

Wisconsin  State  Bar  Association,  time  not  determined, 
Milwaukee. 

BOOKS  RECEIVED. 

Acknowledgment  is  made  of  the  receipt  by  the  Secretary  of  the 
following  books: 

Report  of  the  Illinois  State  Bar  Association,  1919. 

Year  Book  of  the  American  Institute  of  Electrical  Engineers, 
1919. 

Library  of  Congress  1919  Report. 

Negro  Year  Book,  1918-1919. 

Proceedings  of  the  18th  Annual  Meeting  of  the  Kentucky 
State  Bar  Association,  1919. 

Free  Trade,  The  Tariff,  and  Reciprocity,  by  P.  W.  Taussig, 
Ph.  D.  (MacMillan,  $2.00). 

New  York  County  Lawyers  Association  Year  Book. 

The  Young  Man  and  the  Law  by  Simeon  E.  Baldwin  (Mac- 
Millan, $1.50). 

Proceedings  of  the  Indiana  State  Bar  Association,  1919. 

Report  of  the  Texas  Bar  Association,  1919. 

Proceedings  of  the  Bar  Association  of  Tennessee,  1919. 

Proceedings  of  the  42d  Annual  Meeting  of  the  Alabama  State 
Bar  Association,  1919. 

Report  of  the  36th  Annual  Session  of  the  Georgia  Bar  Associ- 
ation, 1919. 
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III. 
GEOEGE  WHITELOCK. 

Secretary  op  the  Association,  1909-1920. 

A  MEMORIAL 

BY 

FRANCIS  RAWLB. 

George  Whitelock  died  at  his  home  in  Baltimore  on  January 
8,  1920,  while  the  Executive  Committee  of  the  Association  was 
holding  its  winter  meeting  in  Philadelphia.1  Almost  until  the 
last  he  had  expected  to  be  in  the  discharge  of  the  duties  of  his 
office  at  that  meeting. 

He  was  elected  Secretary  of  the  Association  at  the  1909  meet- 
ing in  Detroit.  In  31  years  of  the  life  of  the  Association  he 
had  had  but  two  predecessors,  Edward  Otis  Hinkley  and  John 
Hinkley.  That  continuity  had  stood  for  sound  conservatism  in 
laying  the  foundations  of  the  Association.  In  1909  the  member- 
ship was  3716.  In  1919  it  had  grown  to  11,243.  The  increase 
of  the  activities  of  the  Association  during  this  period  was  even 
more  significant.  Five  new  and  important  conferences  or  sec- 
tions were  developed.  The  office  of  secretary  had  grown  to  be 
almost  a  business  by  itself.  How  Mr.  Whitelock  performed  its 
exacting  duties  while  carrying  on  a  large  and  diversified  practice 
at  the  Bar  has  always  been  a  surprise  to  those  who  knew  how 
arduous  and  constant  was  the  work  of  the  Association.  His 
equipment  for  his  duties  was  of  a  very  high  order.  In  his  concep- 
tion of  professional  ethics  he  was  an  idealist.  That  must  be  the 
bed  rock.  He  realized  intensely  the  duty  of  service  which  the 
Bar  owes  to  the  community  and  the  duty  which  the  lawyer  owes 
to  his  profession.  These  were  his  prime  motives.  To  these 
essential  beliefs  he  added  a  strong  imagination — which  is  rare. 

XA  special  minute  prepared  by  Hampton  L.  Carson,  President  of 
the  Association,  and  adopted  by  the  Executive  Committee  follows 
this  memorial. 
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To  that,  for  instance,  we  owe  the  meeting  of  the  Association  in 
Montreal.  His  clear  vision  saw  that  a  meeting  on  Canadian  soil 
would  bring  closer  together  the  American  and  the  Canadian  Bars 
and,  indeed,  the  two  countries — as,  in  fact,  it  did.  He  saw,  too, 
that  with  the  French  element  in  Canada,  and  the  presence  of  the 
British  Lord  Chancellor  and  of  a  distinguished  French  advocate 
we  should  come  into  closer  touch  with  both  the  English  and 
French  Bars.  This  was  less  than  a  year  before  the  Great  War 
began.  Were  not  greater  things  accomplished  by  the  Montreal 
meeting  than  even  he  had  dreamed  of? 

The  Association  and  its  affairs  were  his  constant  thought :  How 
shall  we  extend  its  scope  and  influence ;  how  shall  we  bring  out  the 
best  work  of  the  best  men  in  it ;  how  shall  we  interest  more  of  the 
members  in  the  active  work ;  how  shall  we  bring  in  more  members 
and  the  Bar  in  more  cities  and  states?  Even  foreign  countries 
must  be  taught  to  know  the  value  and  feel  the  influence  of  the 
Association.  He  knew  no  locality  nor  group,  nor,  indeed,  any 
individual.  His  only  test  was  the  good  of  the  Association.  All 
lawyers  must  be  brought  in  and  the  judges  too,  if  they  could  but 
serve  the  Association  and  help  its  work — help  in  "  the  advance- 
ment of  jurisprudence."  There  was  no  east  or  west,  for  in  his 
years  of  service  meetings  were  held  at  Seattle  and  Salt  Lake  City. 
It  was  not  only  the  members  of  the  Bar,  for  in  his  years  the  judges 
were  invited  to  come  into  conference  with  the  Association  and 
they  responded  with  fortunate  results,  of  real  and  permanent 
value.  The  state  and  local  bar  associations,  by  their  repre- 
sentatives, have  met  in  conference  with  us.  Last  year  89  separate 
associations  took  part. 

On  such  problems  as  these  his  mind  was  constantly  at  work. 
Constantly  he  thought  out  new  lines  of  development,  and  they 
were  thought  out  in  almost  final  form.  His  judgment  was  so 
clear  and  so  sound  as  to  what  the  Association  ought  to  undertake 
and  could  accomplish  that  his  proposals  found  acceptance,  and 
when  carried  out,  justified  his  prevision. 

Mr.  Whitelock  was  born  at  Baltimore  on  December  25,  1854. 
He  graduated  at  the  Pennsylvania  Military  College  in  1872,  and 
from  the  University  of  Maryland  with  the  degree  of  LL.  B.,  in 
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1875.  He  pursued  his  studies  at  Leipsic,  Germany,  and  at  Johns 
Hopkins  he  took  a  course  of  Romance  Philology.  In  1876  he  was 
admitted  to  the  Baltimore  Bar.  At  the  Bar  his  career  was  suc- 
cessful and  important  even  from  the  beginning.  He  was  a  close 
student  of  the  law  and  of  its  history.  He  knew  the  cases.  He  was 
familiar  with  the  principles.  As  an  advocate  he  was  eloquent  and 
full  of  resource;  clear,  compact  and  forceful  in  statement  A 
member  of  his  Bar  has  said  that  he  had  heard  all  the  distinguished 
lawyers  of  the  Maryland  Bar  from  Wallis  down,  but  that. one  of 
Mr.  Whitelock's  arguments  before  a  jury  to  which  he  had  listened 
"was  incomparably  the  most  powerful  and  eloquent  forensic 
effort "  he  had  ever  heard.  A  large  tribute  when  one  recalls  some 
of  the  great  names  at  that  Bar. 

His  practice  was  quite  diversified,  as  it  would  be  with  his 
combination  of  qualities — the  office  lawyer  and  the  advocate. 
But  he  seemed  rather  to  prefer  admiralty  and  the  class  of  cases 
which  arise  out  of  wills  and  trusts.  It  was,  however,  a  general 
practice,  and  included  much  office  work.  One  of  his  leading 
contemporaries  at  his  own  Bar  has  said  of  him :  "  He  was  one 
of  those  rare  lawyers  who  could  pass  from  the  court  room  to  his 
office,  without  any  loss  of  strength  either  way.  He  was  a  learned, 
circumspect  and  judicious  counsel;  he  was  an  eloquent,  intelli- 
gent and  resourceful  advocate.  Barely,  except  in  the  very  highest 
manifestations  of  professional  capacity,  are  those  two  characters 
as  happily  blended  as  they  were  in  him." 

That  he  was  able  to  crowd  all  these  labors  into  his  already  busy 
life  can  be  ascribed  only  to  one  quality — executive  ability — which 
is  the  careful  thinking  out  of  the  problem  and  pushing  to  com- 
pletion the  formulated  plan.  No  one  is  better  able  to  speak  of 
this  quality  than  the  Chief  Judge  of  his  own  local  court :  "  There 
was  one  especial  characteristic,  homely  perhaps  in  contrast  with 
his  more  brilliant  side,  but  developed  to  such  an  unusual  degree, 
and  so  commendable  and  fruitful  as  to  deserve  special  mention  on 
this  occasion.  His  capacity  for  the  prompt  despatch  of  business 
was  enormous ;  he  was  noted  for  it.  If  you  happened  to  be  in  a 
case  with  him,  on  the  same  or  opposite  side,  it  mattered  not  which, 
you  realized  that  the  business  moved  with  unusual  speed ;  for  he 
not  only  attended  to  his  own  share  of  the  work,  but  he  compelled 
you  with  like  expedition  to  attend  to  yours.    It  was  a  revelation 
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to  the  average  man  that  matters  of  importance  could  be  so  quickly 
disposed  of ."  High  praise  and  seldom  merited  by  any  one.  If 
but  half  the  Bar  were  so  to  work,  we  would  hear  less  of  "  the 
law's  delays  "  and  that  reproach  would  be  taken  from  us.  It  need 
hardly  be  said  that  that  quality  was  of  infinite  importance  in  his 
work  as  Secretary  of  the  Association  and  went  far  to  explain  his 
success. 

During  all  the  years  of  his  professional  life  he  freely  gave  of  his 
time  and  energies  to  other  services — to  the  community  in  which 
he  lived ;  to  the  profession ;  to  the  science  of  the  law  and  the  due 
administration  of  justice  and  the  "  advancement  of  jurispru- 
dence." In  the  retrospect,  we  see  that  wherever,  in  the  plan  of 
his  life,  conditions  could  be  bettered,  he  felt  himself  compelled  to 
assist  in  making  them  better.  It  is  but  another  way  of  saying 
that  he  deeply  felt  the  obligation  to  public  service.  As  early  as 
1888,  he  was  a  member  of  the  Municipal  Commission  on  the 
Extension  of  the  Limits  of  Baltimore ;  in  1897  he  was  Chairman 
of  the  Committee  on  Bevision  of  the  Rules  of  the  Supreme  Bench 
of  Baltimore ;  in  1909  a  member  of  the  Committee  on  the  Bevision 
of  the  Eules  of  the  Federal  Courts  of  his  District  and  in  1911  of 
the  Committee  on  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States.  In  1914,  he  served  on  the  commission  which  pre- 
pared the  Maryland  Workmen's  Compensation  Act.  For  nearly 
12  years  he  was  a  Commissioner  of  Maryland  on  Uniform  Laws, 
and  took  an  active  and  important  part  in  drafting  the  acts  which 
.have  now,  with  such  excellent  results,  become  laws  in  many  states. 

In  1903  to  1904,  he  was  President  of  the  Maryland  State  Bar 
Association.  He  was  deeply  interested  in  the  work  of  the  Inter- 
national Law  Association  and  attended  several  of  its  Conferences 
in  Europe.  In  1908,  he  read  a  paper  before  it  on  a  subject  which 
was  very  near  to  his  heart — the  right  of  action  for  death  caused  by 
negligence  on  the  high  seas,  and  for  10  years  he  labored,  as  Chair- 
man of  a  Committee  of  the  Association,  to  induce  the  Congress  to 
pass  an  act  to  remedy  this  clear  injustice  in  our  federal  statutes. 

The  literary  tastes  of  Mr.  Whitelock  developed  early  in  life. 
The  course  which  he  took  in  the  Romance  languages  at  Johns 
Hopkins  was  under  a  distinguished  professor  of  Romance  litera- 
ture who  became  the  intimate  friend  and  companion  of  nearly  all 
his  life.    France,  her  language  and  her  literature,  became,  out- 
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side  of  the  law,  the  devotion  of  his  life.  He  spoke  her  language 
fluently  and  knew  her  literature  intimately.  Coupled  with  his 
perfectly  robust  Americanism  and  with  thoroughly  practical 
qualities,  they  formed  in  large  part  his  inspiration.  He  spoke, 
too,  both  German  and  Italian  and  was  familiar  with  both  litera- 
tures. Some  years  ago  he  wrote  an  article  for  the  Contemporary 
Review  upon  Italian  and  French  Influence  upon  the  English 
Pastorals.  These  studies  perfected  his  style  and  broadened  his 
horizon.  His  address  some  years  ago  to  his  law  school  at  gradua- 
tion is  not  only  on  a  high  professional  level,  but  is  full  of  illus- 
trations drawn  from  the  history  and  literature  of  the  past,  and  is 
withal  so  graceful  in  style  that  one  almost  wonders  why  he  had 
not  chosen  to  be  a  man  of  letters  rather  than  a  lawyer. 

Such  qualities,  such  tastes,  such  life-time  studies,  the  broadest 
humanity  and  a  love  of  the  companionship  of  men  of  kindred 
spirit  made  him  the  accomplished  and  cultivated — the  all-round 
man  of  the  world — that  he  was. 

His  predecessor  in  the  office  of  Secretary  has  paid  him  this 
tribute :  "  It  is  not  too  much  to  say  that  the  growth,  influence 
and  attainments  of  the  Association  in  the  last  10  years  have  been 
due  in  a  large  measure  to  the  untiring  industry,  zeal  and  sound 
thought  and  judgment  which  he  continually  devoted  to  the  Asso- 
ciation as  to  a  sacred  cause  " — the  advancement  of  jurisprudence. 

George  Whitelock*s  work  for  us  can  all  be  summed  up  in  a 
word :  He  deemed  it  the  highest  of  honors  to  serve  the  American 
Bar  and  he  gave  freely  of  his  best  to  that  service.  We  whom  he 
served  have  surely  learned  well  the  value  of  that  best. 
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SPECIAL  MINUTE 

Adopted  by  the  Executive  Committee  of  the  American 
Bab  Association. 

The  Executive  Committee  of  the  American  Bar  Association 
saddened  by  the  news  of  the  death  of  George  Whitelock,  its  faith- 
ful Secretary,  pauses  in  its  session  of  January  8,  1920,  to  place 
upon  its  minutes  an  expression-  of  its  sense  of  loss  and  of  appre- 
ciation of  his  character. 

For  10  years  Mr.  Whitelock  served  the  Association,  its  officers 
and  members  with  zeal,  fidelity,  intelligence  and  judgment,  gen- 
erously devoting  himself  to  his  arduous  labors  without  a  single 
selfish  thought  of  personal  advantage.  None  but  those  familiar 
in  some  degree  with  the  exacting  character  of  the  duties  of  the 
Secretary  can  measure  the  anxieties,  or  responsibilities,  and  the 
constant  drafts  upon  time,  energy  and  attention  incident  to  the 
office.  These  Mr.  Whitelock  met  with  punctuality  and  dispatch. 
His  wide  personal  acquaintance  with  judges  and  lawyers  in  every 
state,  with  statesmen  at  home  and  abroad,  aided  by  a  knowledge 
of  affairs  and  of  the  amenities  of  semi-diplomatic  correspondence, 
enabled  him  to  meet  situations  of  delicacy  with  tact  and  skill,  in 
which  a  heavier  hand  or  a  harsher  voice  might  have  failed,  and, 
yet,  he  never  lacked  the  courage  or  the  firmness  to  guard  properly 
the  dignity  of  the  occasion.  His  high  standing  at  the  Bar,  his 
professional  knowledge,  his  cheerful  readiness  to  keep  step  with 
advancing  problems,  restrained  by  a  prudent  conservatism  and  a 
wholesome  respect  for  the  highest  ideals  of  the  profession,  quali- 
fied him  as  a  useful  and  sagacious  counselor  in  the  preparation  of 
programs  and  the  adjustment  of  conflicting  claims.  His  con- 
ception of  the  scope  and  purposes  of  the  Association,  his  vision, 
his  enthusiasm  and  his  devotion  of  self  expanded  in  exact  pro- 
portion to  the  growing  activities  of  the  Association,  whose  honor 
and  whose  usefulness  were  regarded  by  him  as  among  the  most 
precious  aims  of  the  American  lawyer.  During  his  long  term  of 
service  he  co-operated  heartily  with  his  accomplished  colleague, 
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the  Treasurer,  and  with  10  succcessive  Presidents,  who  attested 
his  worth.  The  varied  curricula  of  the  Association  embraced 
papers,  addresses  and  debates  which  have  enriched  the  literature 
of  the  profession  and  won  the  respect  of  the  practising  lawyer  and 
the  studious  jurist.  As  work  increased  his  energies  never  flagged 
and  not  even  failing  health — the  slow  ravages  of  disease  being 
apparent  to  all — caused  a  slackening  of  attention.  Not  until  the 
shaft  of  the  insatiate  archer  had  reached  his  heart  was  he  absent 
from  the  post  of  duty. 

His  personal  characteristics  were  worthy  of  the  man  and  dis- 
tinguished the  administration  of  his  office.  Incisive  in  speech 
and  vigorous  in  delivery,  careful  in  the  preparation  of  details  and 
formidable  in  argument,  he  held  in  strict  control  strong  natural 
powers  of  invective  and  of  sarcasm  tempered  by  courtesy  of 
manner,  although  yielding  nothing  in  conviction.  To  his  friends 
he  was  ever  loyal  and  to  his  critics  he  was  always  generous.  His 
disposition  was  kindly  and  free  from  gall.  In  his  hours  of  relaxa- 
tion he  was  the  most  agreeable  of  associates,  drawing  freely  upon 
his  stores  of  historical,  legal  and  literary  knowledge,  enlivened  by 
incidents  of  foreign  and  domestic  travel.  A  man  of  books,  he  was 
eminently  practical  and  not  without  a  fund  of  humor  which 
moderated  his  judgments  of  men  and  of  affairs.  Of  a  high  sense 
of  honor,  he  scorned  evasion  and  artifice  and  labored  hard  to 
advance  the  ethical  side  of  the  profession.  Strong  both  in  body 
and  in  mind,  he  never  wittingly  provoked  antagonisms;  he  never 
cherished  resentments,  he  never  swerved  from  the  path  of  duty, 
and  he  died  like  a  knight  on  the  field  of  battle,  with  his  armor  on. 
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I.  Commitment  pp  the  United  States  to  Join  a  League 
op  Nations. 

The  first  active  organization  looking  toward  a  League  of 
Nations  was  formed  on  June  17,  1915,  in  Independence  Hall, 
Philadelphia,  under  the  name  of  "  League  to  Enforce  Peace," 
and  Hon.  William  Howard  Taft  was  elected  President. 

Its  proposals  were  sent  to  the  President  of  the  United  States, 
and  at  the  League's  first  annual  convention  in  May,  1916,  the 
President  declared  in  favor  of  the  principle  of  a  League  of 
Nations. 

On  December  18, 1916,  the  President  of  the  United  States  ad- 
dressed an  identic  note  to  the  nations  at  war  requesting  them  to 
state  the  terms  upon  which  they  would  deem  it  possible  to  make 
peace  and  proposing  the  creation  of  a  League  of  Nations.  The 
President  stated :  "  In  the  measures  to  be  taken  to  secure  the 
future  peace  of  the  world  the  people  and  Government  of  the 
United  States  are  as  vitally  and  directly  interested  as  the  govern- 
ments now  at  war They  stand  ready  and  even  eager  to 

co-operate  in  the  accomplishment  of  these  ends  when  the  war  is 
over,  with  every  influence  and  resource  at  their  command."  The 
Central  Powers  replied  merely  that  they  were  ready  to  meet  their 
antagonists  in  conference  to  discuss  the  terms  of  peace,  but  the 
Entente  Powers  (which  have  since  become  our  Allies)  in  their 
reply  by  identic  note,  dated  Paris,  January  10,  1917,  declared 
"their  whole-hearted  agreement  with  the  proposal  to  create  a 
League  of  Nations  which  shall  assure  peace  and  justice  through- 
out the  world."  Continuing,  the  Allies'  note  stated:  "They 
recognize  all  the  benefits  which  will  accrue  to  the  cause  of 
humanity  and  civilisation  from  the  institution  of  international 
arrangements  designed  to  prevent  violent  conflicts  between  nations 
and  so  framed  as  to  provide  the  sanctions  necessary  to  their 
enforcement,  lest  an  illusory  security  shall  serve  merely  to  facili- 
tate fresh  acts  of  aggression."  On  January  22,  1917,  the  Presi- 
dent delivered  an  address  to  the  United  States  Senate,  in  which 
he  referred  to  his  identic  note  of  December  18,  1916,  and  the 
reply  of  the  Entente  Powers  and  stated :  "  In  every  discussion  of 
the  peace  that  must  end  this  war  it  is  taken  for  granted  that  that 
peace  must  be  followed  by  some  definite  concert  of  power,  which 
will  make  it  virtually  impossible  that  any  such  catastrophe  should 
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ever  overwhelm  us  again/'  The  President  then  outlined  to  the 
Senate  his  purpose  "  in  regard  to  the  duty  of  our  Government  in 
those  days  to  come  when  it  will  be  necessary  to  lay  afresh  and  upon 
a  new  plan  the  foundations  of  peace  among  the  nations."  He 
spoke  of  the  league  for  peace  which  was  to  follow  the  war,  stating, 
"If  the  peace  presently  to  be  made  is  to  endure  it  must  be  a 
peace  made  secure  by  the  organised  major  force  of  mankind." 

On  April  2,  1917,  the  President  delivered  his  war  message 
to  Congress,  in  which  he  referred  to  the  address  to  the  Senate  on 
January  22,  1917,  as  our  declaration  of  purpose,  concluding, 
"  We  fight  for  a  universal  dominion  of  right  by  such  a  concert  of 
free  peoples  as  shall  bring  peace  and  safety  to  all  nations  and  make 
the  world  itself  at  last  free." 

Acting  upon  the  proposals  of  the  United  States,  the  French 
Government  appointed  an  official  committee,  headed  by  Lepn 
Bourgeois,  and  the  Foreign  Office  of  the  British  Government  ap- 
pointed a  committee,  headed  by  Lord  Phillimore,  to  consider  and 
prepare  plans  for  a  League  of  Nations.  While  the  war  was  in 
progress  these  committees  were  actively  engaged  in  the  study  of 
the  problems  involved. 

This  brief  outline  sufficiently  indicates  that  before  entering 
the  great  war  the  United  States,  through  its  diplomatic  channels, 
proposed  a  League  of  Nations,  that  the  Allies  answered  by 
identic  note  declaring  their  whole-hearted  agreement  with  the 
proposal,  that  thereafter  in  a  final  effort  to  secure  peace  before 
resorting  to  war  the  President,  in  general  terms,  outlined  his  pro- 
gram for  such  a  league  and  that  it  was  among  the  purposes  to  be 
attained  to  which  reference  was  made  in  the  war  message  to  Con- 
gress. When  the  Armistice  was  agreed  upon  the  proposal  for  a 
League  of  Nations  was  included  in  the  terms  forming  the  basis 
of  peace. 

II.  The  League  and  the  Peace  Conference. 

When  the  Peace  Conference  met  in  Paris  on  January  18, 1919, 
it  met  with  the  purpose  not  only  of  making  peace  but  also  of 
securing,  as  far  as  lay  in  its  power,  an  enduring  peace. 

Among  the  problems  before  the  Peace  Conference  were :  what 
terms  should  be  imposed  upon  Germany;  what  should  be  done 
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with  the  German  colonies;  what  new  states  should  be  created 
and  what  their  boundaries  should  be;  the  establishment  of  free 
ports;  the  rules  with  respect  to  enemy  and  other  waterways;  the 
question  of  reparation  including  the  character  of  the  categories 
and  the  method  of  payment  and  collection ;  punishment  of  those 
guilty  for  violation  of  international  law  and  other  crimes  in  the 
conduct  of  the  war;  the  adjustment  of  contracts  and  property 
rights,  and  the  amelioration  of  labor  conditions. 

France  had  repeatedly  demanded  security,  pointing  out  that  she 
was  at  any  time  subject  to  new  invasion  on  the  part  of  Germany, 
and  requesting  that  the  United  States  should  contribute  500,000 
men  toward  a  continuing  army  of  occupation  along  the  Bhine. 
Instead  of  so  doing,  it  was  determined  that  Germany  should  be 
made  impotent  for  war  and  she  was,  therefore,  not  allowed  to 
have  major  instrumentalities  of  war — no  flying  machines  except 
a  few  temporarily  for  the  purpose  of  clearing  the  seas  of  mines ; 
and  in  like  manner  her  artillery  was  limited  and  her  navy  taken 
from  her,  and  she  was  prohibited  from  raising  a  conscriptive  army 
and  limited  to  a  volunteer  army  of  not  exceeding  100,000.  Her 
general  staff  was  dissolved  and  limitation  placed  upon  military 
organizations,  whether  they  were  in  the  guise  of  schools  or  col- 
leges or  otherwise;  long  terms  were  required  for  enlistment, 
25  years  for  officers  and  12  years  for  enlisted  men,  to  prohibit  the 
passing  of  a  large  number  of  men  through  the  school  of  military 
training.  But  to  make  certain  that  these  and  other  provisions 
for  rendering  Germany  impotent  for  war  were  carried  out,  it 
became  necessary  that  there  should  be  a  continuing  supervision. 
The  necessity,  therefore,  for  some  body  to  act  collectively  on  the 
part  of  those  nations  which  were  opposed  to  military  aggression 
became  obvious  early  in  the  deliberations  of  the  Peace  Conference. 

In  like  manner,  when  it  was  determined  that  the  colonies  and 
possessions  taken  from  enemy  nations  should  not  be  returned 
but  that  they  should  be  held  in  trust,  there  arose  a  necessity  for 
a  continuing  body  from  which  the  trustees  should  receive  their 
authority  and  to  which  they  should  report. 

A  condition  which  had  caused  trouble  in  the  past  and  which 
might  occasion  war  in  the  future  was  the  need  of  inland  states 
of  access  to  the  sea.  To  eliminate  this  cause  of  war  it  was  neces- 
sary to  establish  free  ports  and  to  assure  their  independence. 
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Here  again  recourse  was  had  to  the  League  of  Nations  as  the 
body  to  appoint  the  High  Commissioner  and  guarantee  the 
constitution  of  such  ports. 

Small  states,  which  by  reason  of  their  helplessness  were  a  temp- 
tation to  war  on  the  part  of  their  powerful  neighbors  required 
protection  and  the  Conference  turned  to  the  League  to  guarantee 
their  political  independence  and  territorial  integrity. 

From  these  instances  and  others  which  might  be  cited  it  is 
apparent  that  the  provisions  for  a  League  of  Nations  were  not 
inserted  in  the  peace  treaty  for  the  purpose  of  connecting  the 
proposals  for  a  League  of  Nations  with  the  making  of  peace  but 
that  they  were  made  a  part  of  the  peace  treaty  because  they  were 
necessary  in  the  establishment  of  the  peace  which  the  Confer- 
ence had  undertaken  to  make.  Many  difficult  and  perplexing 
problems,  which  from  their  very  nature  will  require  months  to 
adjust,  were  referred  to  commissions  to  be  appointed  or  to  report 
to  the  League  or  to  the  executive  bodies  of  the  League  itself  for 
determination.  In  this  manner,  the  League  hastened  the  conclu- 
sion of  peace  both  by  providing  the  instrumentality  for  putting 
the  peace  itself  into  effect  and  the  continuing  body  to  which  un- 
solved problems  were  referred  for  solution.  * 

The  peace  delegation  in  Paris  divided  itself  into  a  number  of 
sections  or  committees  to  which  special  problems  were  referred. 
As  one  of  the  terms  of  the  Armistice  upon  which  peace  had  been 
made  was  the  establishment  of  a  League  of  Nations,  and  as  it  was 
desirous  to  use  the  machinery  of  this  League  to  assist  in  effecting 
peace  itself,  the  question  of  the  form  in  which  the  League  of 
Nations  should  be  cast  was  taken  up  early  in  the  deliberations  of 
the  Conference,  at  the  same  time  that  other  problems  were  being 
considered. 

At  the  second  plenary  session  of  the  Peace  Conference,  on  Jan- 
uary 25,  1919,  five  sub-committees  were  appointed: 

(1)  League  of  Nations. 

(2)  Eesponsibility  of  the  Authors  of  the  War,  and  Enforce- 

ment of  Penalties. 

(3)  Separation  for  Damages. 

(4)  International  Legislation  on  Labor. 

(3)   International  Control  of  Ports,  Waterways,  and  Railroad&w 
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The  League  of  Nations  Committee  was  the  first  to  report.  Its 
Chairman,  the  President  of  the  United  States,  on  behalf  of  the 
14  states  represented  on  the  committee,  presented  a  unanimous 
report  concerning  the  draft  of  the  Covenant  for  the  League  of 
Nations  at  the  next  plenary  session  of  the  Conference,  held 
on  February  14,  1919,  stating  that  it  was  at  the  time  presented 
to  the  Conference  for  suggestion.  Subsequently,  a  number  of 
suggestions  for  amendment  were  made  and  considered  by  the  com- 
mittee, including  those  prepared  by  distinguished  American  law- 
yers and  statesmen.  As  a  result  of  these  suggestions  the  Covenant 
was  amended  and  adopted  by  the  Peace  Conference  in  the  form 
now  found  in  Section  1  of  the  Peace  Treaty  on  the  28th  day  of 
April,  1919. 

III.  The  Provisions  for  a  League  of  Nations. 

The  proposals  for  a  League  of  Nations  are  found  in  the  26 
articles  constituting  Section  1,  entitled  The  Covenant,  in  33 
articles  in  other  sections  of  the  treaty  relating  to  the  terms  of 
peace,  and  in  the  41  articles  constituting  the  Permanent  Labor 
I  Organization. 

J  The  League  of  Nations  is  intended  to  serve  a  two-fold  purpose : 

first,  to  make  effective  many  of  the  terms  imposed  upon  Germany 
i  as  a  condition  of  immediate  peace,  and,  second,  to  assure  a 

continuance  of  peace  by  co-operation. 
To  effect  these  purposes  provision  is  made  for : 
j  (!)  A  continuing  conference  of  the  representatives  of  the  five 

great  powers  and  of  other  states  associated  with  them  in 
j  the  League  by  means  of  a  Council  and  an  Assembly 

with  a  Secretariat. 

(2)  Agreement  to  submit  disputes  for  peaceful  settlement 

and  not  to  resort  to  war  pending  the  inquiry. 

(3)  Sanctions  for  the  enforcement  of  the  Covenant. 

(4)  A  defensive  alliance  against  external  aggression. 

(5)  The  establishment  of  a  Permanent  Court  of  International 

Justice. 

(6)  The  limitation  of  armaments. 

(7)  Open  diplomacy. 
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(8)  Trusteeship  and  supervision  of  territory  taken  from  the 

enemy  and  inhabited  by  peoples  not  yet  able  to  govern 
themselves.     . 

(9)  Co-operation  in  matters  of  international  concern. 

(10)  Appointment  and  supervision  of  agencies  necessary  to 

put  into  effect  the  terms  imposed  upon  the  enemy  and 
to  administer  free  ports  and  international  waterways 
and  railroads. 

(11)  A  Permanent  Organization  of  Labor. 

Purpose — The  Prevention  of  War. — The  purpose  of  the  League, 
as  stated  in  the  preamble  of  the  Covenant  is  "  To  promote  inter- 
national co-operation  and  to  achieve  international  peace  and 
security  "  The  attitude  of  the  signatories  toward  war  is,  however, 
not  left  for  deduction  merely  from  the  preamble  but  is  contained 
in  an  express  provision  of  the  Covenant  itself:  "Any  war  or 
threat  of  war,  whether  immediately  affecting  any  of  the  members 
of  the  League  or  not,  is  hereby  declared  a  matter  of  concern  to 
the  whole  League,  and  the  League  shall  take  any  action  that  may 
be  deemed  wise  and  effectual  to  safeguard  the  peace  of  nations  " 
(Art.  11).  And  further,  "It  is  declared  to  be  the  fundamen- 
tal right  of  each  member  of  the  League  to  bring  to  the  attention 
of  the  Assembly  or  of  the  Council  any  circumstance  whatever 
affecting  international  relations  which  threatens  to  disturb  either 
the  peace  or  the  good  understanding  between  nations  upon  which 
peace  depends  "  (Art.  11). 

These  fundamental  declarations  make  a  departure  from  the 
point  of  view  of  the  old  order  in  which  war  was  considered  solely 
a  matter  of  concern  to  the  nations  involved.  War  and  the  causes 
of  war  are  made  a  matter  of  the  common  concern  of  all  the 
members  of  the  League,  and  it  being  recognized  as  a  matter  of 
common  concern  there  is  not  only  an  agreement  to  submit  dis- 
putes for  peaceful  settlement  but  any  member  is  given  the  right 
to  call  attention  to  a  condition  which  may  disturb  or  threaten  the 
peace  of  nations.  Moreover,  the  League  does  not  propose  to  wait 
until  a  disturbing  cause  develops  into  international  strife  but 
undertakes  to  remove  causes  of  war  through  established  agencies 
of  supervision  and  a  continuing  conference  where  such  matters 
of  international  concern  may  be  adjusted. 
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(1)   A  CONTINUING  CONFERENCE  OF  THE  REPRESENTATIVES  OF  THE 

FIVE  GKEAT  POWERS  AND  OF  OTHER  STATES  ASSOCIATED 

WITH  THEM  IN  THE  LEAGUE. 

The  experience  of  the  war  has  shown  the  value  of  co-operation 
and  that  this  could  best  be  effected  by  conference.  At  the  Supreme 
War  Council  at  Versailles  over  100  important  questions  were  set- 
tled by  the  representatives  of  the  several  governments  because 
they  were  in  conference  around  a  table,  few  of  which  would  have 
been  settled  had  the  states  been  obliged  to  resort  to  the  old 
methods  of  diplomacy  and  communication  by  cable. 

Membership  and  Election. — The  international  co-operation  pro- 
posed is  undertaken  on  a  scale  never  heretofore  attempted.  The 
original  members  of  the  League  are  45  in  number,  being  the  32 
signatory  powers  and  the  13  neutral  states  named  in  the  annex 
to  the  Covenant.  The  signatory  members  are : 
United  States  of  America,  Haiti, 


Belgium, 
Bolivia, 

Hedjaz, 
Honduras, 

Brazil, 

British  Empire, 
Canada, 

Italy, 

Japan, 

Liberia, 

Australia, 
South  Africa, 

Nicaragua, 
Panama, 

New  Zealand, 

Peru, 

India, 

Poland, 

China, 

Cuba, 

Ecuador, 

Portugal, 

Boumania, 

Serb-Croat-Slovene  State, 

Prance, 

Siam, 

Greece, 

Czecho-Slovakia, 

Guatemala, 

•  Uruguay. 

'The  neutral  states  invited  to  become  members  are : 

Argentine  Bepublic,  Persia, 

Chili,  Salvador, 

Columbia,  Spain, 

Denmark*  Sweden, 

Netherlands,  Switzerland, 

Norway,  Venezuela. 
Paraguay, 


Digitized  by 


Google 


146    The  American  Bar  Association  Journal 

Provision  is  made  for  the  admission  of  additional  states,  do- 
minions and  colonies,  which  are  fully  self-governing,  upon  a 
two-thirds  vote  of  the  Assembly  provided  the  candidate  gives 
effective  guarantees  of  its  sincere  intention  to  preserve  its  inter- 
national obligations  and  accepts  such  regulations  as  may  be 
prescribed  by  the  League  in  regard  to  its  military  and  naval 
forces  and  armaments  (Art.  1) .  The  remaining  states,  dominions 
and  colonies  which  might  qualify  for  membership  are : 


Germany, 

Austria, 

Hungary, 

Ottoman  Empire, 

Bulgaria, 

Russia, 

Abyssinia, 

Afghanistan, 

Andorra, 

Bhutan, 

Costa  Rica, 


Egypt, 

Liechtenstein, 

Luxembourg, 

Mexico, 

Monaco, 

Montenegro, 

Morocco, 

Nepal, 

Oman, 

San  Marino, 

Santo  Domingo. 


Germany  would  be  eligible  for  membership  in  the  League  when 
it  had  given  such  guarantees  and  had  accepted  such  regulations 
with  respect  to  its  military  and  naval  force  and  armaments  as  the 
League  may  prescribe.  That  the  admission  of  Germany  as  a 
member  of  the  League  is  contemplated  is  evidenced  in  the  treaty 
itself.  The  obligations  concerning  aerial  navigation  it  is  pro- 
vided "  shall  remain  in  force  until  January  1,  1923,  unless  before 
that  date  Germany  shall  have  been  admitted  into  the  League  of 
Nations  "  (Art.  320).  In  Chapter  II  of  the  Treaty,  with  respect 
to  armaments,  munitions  and  material,  the  reference  is  even 
more  specific.  It  is  provided  "Up  till  the  time  at  which  Ger- 
many is  admitted  as  a  member  of  the  League  of  Nations  the 
German  Army  must  not  possess  an  armament  greater  than  the 
amount  fixed  in  Table  No.  II  "  and  further  "  Germany  agrees  that 
after  she  has  become  a  member  of  the  League  of  Nations  the  arma- 
ments fixed  in  the  said  table  shall  remain  in  force  until  they  are 
modified  by  the  Council  of  the  League.  Furthermore,  she  hereby 
agrees  strictly  to  observe  the  decisions  of  the  Council  of  the 
League  on  this  subject "  (Art.  1G4). 
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Withdrawal. — Withdrawal  from  the  League  may  be  effected  by 
a  member  after  two  years'  notice  of  its  intention  so  to  do  pro- 
vided that  all  its  international  obligations  and  its  obligations 
under  the  Covenant  shall  have  been  fulfilled  at  the  time  of  its 
withdrawal  (Art.  1 ) .  This  provision  has  been  the  subject  of  well- 
founded  criticism  in  that  it  undertakes  to  limit  the  absolute 
right  of  withdrawal  by  a  proviso  the  meaning  of  which  is  not  clear 
in  that  it  does  not  define  the  authority  which  shall  determine  the 
existence  of  the  obligation.  A  further  discussion  on  this  sub- 
ject is  found  under  the  fourth  section  of  this  report  entitled 
"  Reservations." 

Expulsion. — Any  member  of  the  League  may  be  expelled  by 
unanimous  vote  of  the  Council  for  violation  of  any  Covenant  of 
the  League  (Art.  16) . 

Amendment  to  the  Covenant. — Amendments  to  the  Covenant 
take  effect  when  ratified  by  the  members  of  the  League  whose 
representatives  compose  the  Council  and  by  a  majority  of  the 
members  of  the  League  whose  representatives  compose  the  As- 
sembly. 

No  such  amendment  shall  bind  any  member  of  the  League 
which  signifies  its  dissent  therefrom,  but  in  that  case  it  shall 
cease  to  be  a  member  of  the  League  (Art.  26). 

The  Covenant  cannot  be  amended  without  the  consent  of  the 
representative  of  the  United  States  as  it  has  permanent  repre- 
sentation in  the  Council. 

Organs  of  the  League. — The  action  of  the  League  is  effected 
through  an  Assembly  and  a  Council  with  a  permanent  Secretariat 
(Art.  2). 

The  Assembly. — The  Assembly  is  made  up  of  representatives 
of  the  states  which  are  members  of  the  League.  Each  state  may 
have  as  many  as  three  representatives  in  the  Assembly  but  they 
must  vote  collectively  as  each  state  is  given  only  one  vote  (Art.  3) . 
The  Assembly  is  to  meet  at  stated  intervals  and  at  special  sessions 
at  the  seat  of  the  League  which  is  established  at  Geneva  (Art.  7) 
or  at  such  other  place  as  may  be  decided  upon,  and  "  may  deal 
at  its  meetings  with  any  matter  within  the  sphere  of  action  of  the 
League  or  affecting  the  peace  of  the  world  "  (Art.  3) . 

The  Council. — The  Council  is  composed  of  nine  members,  each 
having  one  representative  and  one  vote,  the  permanent  members 
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being  the  representatives  of  the  United  States,  the  British  Em- 
pire, France,  Italy,  and  Japan,  and  the  temporary  members  being 
the  representatives  of  four  other  members  of  the  League  selected 
by  the  Assembly  from  time  to  time  in  its  discretion.  By  this 
provision  a  rotary  system  may  be  instituted  whereby  the  members 
other  than  the  five  great  powers  may  be  represented.  Until  the 
Assembly  makes  its  first  selection,  the  four  additional  mem- 
bers appointed  for  the  original  organization  of  the  Council  are 
Belgium,  Brazil,  Spain  and  Greece  (Art.  4) .  Provision  is  made 
for  an  increase  in  the  membership  of  the  Council.  With  the 
approval  of  the  majority  of  the  Assembly,  the  Council  may  name 
additional  members  of  the  League  whose  representatives  shall 
always  be  members  of  the  Council  and  also  increase  the  number 
of  members  of  the  League  to  be  selected  by  the  Assembly  for 
representation  on  the  Council  (Art.  4). 

The  Council  is  required  to  meet  at  least  once  a  year  and  as 
occasion  may  require  at  the  seat  of  the  League  or  such  other 
place  as  may  be  decided  upon,  and  like  the  Assembly  "  may  deal 
with  any  matter  within  the  sphere  of  action  of  the  League  or 
affecting  the  peace  of  the  world."  Provision  is  made  for  the 
invitation  of  a  member  of  the  League  not  represented  on  the 
Council  to  send  a  representative  to  sit  as  a  member  at  any  meeting 
of  the  .Council  during  the  consideration  of  matters  specially 
affecting  the  interests  of  that  member  (Art.  4). 

The  first  meeting  of  the  Assembly  and  of  the  Council  shall  be 
summoned  by  the  President  of  the  United  States  (Art.  5). 

Unanimous  Action  Necessary. — A  provision  of  the  Covenant 
which  has  been  frequently  overlooked  in  the  discussions  is  that 
"  except  where  otherwise  expressly  provided  in  this  Covenant  or 
by  the  terms  of  the  present  Treaty,  decisions  at  any  meeting  of  the 
Assembly  or  of  the  Council  shall  require  the  agreement  of  all  the 
Members  of  the  League  represented  at  the  meeting"  (Art.  5). 
Matters  of  procedure  at  meetings  of  the  Assembly  or  the  Council 
and  the  appointment  of  committees  to  investigate  particular 
matters  may  be  decided  by  a  majority  vote  (Art.  5) ,  but  no  matter 
of  importance  falls  within  the  exception  of  the  requirement  of 
unanimous  vote.  As  the  United  States  is  given  a  permanent  rep- 
resentation on  both  the  Council  and  the  Assembly  no  action  can 
be  taken  upon  any  question  before  either  of  these  bodies  without 
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the  approval  of  the  representative  of  the  United  States.  This, 
in  effect,  gives  a  veto  power  to  each  of  the  members  of  the  League. 
The  effect  of  this  article  is  to  provide  for  conference  at  which 
proposals  may  be  submitted  with  an  opportunity  for  discus- 
sion and  recommendation  thereon  but  which  has  power  to  decide 
or  act  only  by  unanimity.  In  other  words  the  nations  undertake 
to  meet  and  ascertain  what  they  can  unanimously  agree  upon. 
There  certainly  can  be  no  objection  to  action  upon  which  the 
United  States  and  the  other  states  composing  the  Council  or  As- 
sembly unanimously  agree  to  undertake. 

No  Surrender  of  Sovereignty. — In  the  public  discussion  of  the 
Covenant  it  has  been  frequently  stated  with  reference  to  the  Coun- 
cil, and  this  would  apply  equally  with  reference  to  the  Assembly, 
that  the  United  States  is  being  placed  in  a  position  where  it  may 
be  outvoted,  that  the  United  States  would  surrender  its  sov- 
ereignty and  its  affairs  would  be  placed  under  the  control  of  a 
majority  vote  of  the  alien  states.  Such  statements  overlook  the 
provision  in  Article  5  requiring  a  unanimous  vote,  for  there  can 
be  no  outvoting  where  unanimous  action  is  necessary,  as  one 
negative  vote  defeats  the  action.  Undoubtedly  the  rule  with 
respect  to  unanimous  concurrence  greatly  limits  the  power  and 
the  sphere  of  action  of  these  organs  of  the  League.  The  choice 
presented  to  the  Conference  was  this :  either  to  attempt  a  super- 
state which  necessitated  the  surrender  of  sovereignty  or  limit  the 
action  of  the  League  to  such  matters  as  the  members  could  unani- 
mously unite  upon.  The  Conference  determined  upon  the  latter 
course  in  the  apparent  belief  that  in  the  present  state  of  develop- 
ment of  the  world  and  the  existing  public  opinion  in  the  several 
states  that  no  state  was  yet  ready  to  submit  its  destiny  to  a 
conference  of  the  representatives  of  the  nations  of  the  world. 

Secretariat. — The  permanent  Secretariat  is  established  at  the 
seat  of  the  League  in  charge  of  the  Secretary-General  who  is 
given  power  to  appoint  such  secretaries  and  staff  as  may  be  re- 
quired, with  the  approval  of  the  Council.  The  first  Secretary- 
General  named  in  the  annex  is  Sir  Eric  Drummond,  formerly 
of  the  Foreign  Office  of  Great  Britain,  and  his  successor  is  to 
be  appointed  by  the  Council  with  the  approval  of  the  majority 
of  the  Assembly.  The  expenses  of  the  Secretariat,  and  in  the 
discretion  of  the  Council  of  any  bureau  or  commission  which  is 
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placed  under  the  direction  of  the  League,  are  to  be  borne  by 
the  members  of  the  League  in  accordance  with  the  apportion- 
ment of  the  expenses  of  the  already  existing  International 
Bureau  of  the  Universal  Postal  Union  (Arts.  6  and  24). 

The  accession  of  neutral  states  invited  to  become  members  of 
the  League  shall  be  effected  by  their  depositing  a  declaration 
with  the  Secretariat  within  two  months  of  the  coming  into  effect 
of  the  Covenant,  notice  thereof  to  be  sent  to  all  other  members 
of  the  League  (Art.  1). 

The  Secretary-General  on  the  request  of  any  member  of  the 
League  in  case  of  emergency  affecting  the  peace  of  nations  shall 
forthwith  summon  a  meeting  of  the  Council  (Art.  11). 

All  treaties  are  to  be  registered  with  and  published  by  the 
Secretariat  (Art.  398). 

The  Secretary-General  is  to  give  assistance  to  the  Inter- 
national Labor  Office,  the  expenses  of  which  are  to  be  paid  by 
the  Secretary-General  out  of  the  League  funds  (Art.  398,  399). 

The  Secretary-General  is  to  act  as  depository  and  registrar 
for  the  Permanent  Labor  Organization  and  to  send  out  its 
notices,  reports  and  communications,  and  to  nominate  commis- 
sions of  enquiry  and  designate  their  presidents  (Arts.  405,  to 
407,  412,  415,  420  and  425). 

The  Secretariat,  subject  to  the  consent  of  the  Council  and 
if  desired  by  the  parties,  shall  render  assistance  in  all  matters 
of  international  interest  (Art.  24). 

Women  Recognized. — It  is  provided  that  "  all  positions  under 
or  in  connection  with  the  League,  including  the  Secretariat, 
6hall  be  open  equally  to  men  and  women  (Art.  7). 

Diplomatic  Privileges. — Eepresentatives  of  the  members  of 
the  League,  officials  of  the  League  when  engaged  on  'the  business 
of  the  League,  enjoy  diplomatic  privileges  and  immunities 
(Art.  7). 

(2)    AN  AGREEMENT  TO   SUBMIT  DISPUTES  FOR  PEACEFUL 

SETTLEMENT  AND  NOT  TO  RESORT  TO  WAR 

PENDING   THE   INQUIRY. 

The  acceptance  of  obligations  not  to  resort  to  war  is  the  first 
of  the  means  stated  in  the  preamble  by  which  it  is  proposed  to 
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achieve  international  peace  and  security.  To  make  this  declara- 
tion of  purpose  effective,  the  Covenant  contains  the  following 
specific  undertaking :  "  The  Members  of  the  League  agree  that 
if  there  should  arise  between  them  any  dispute  likely  to  lead 
to  a  rupture,  they  will  submit  the  matter  either  to  arbitration  or 
to  inquiry  by  the  Council,  and  they  agree  in  no  case  to  resort  to 
war  until  three  months  after  the  award  by  the  arbitrators  or  the 
report  by  the  Council."  The  award  of  arbitrators  is  to  be  made 
within  a  reasonable  time  and  the  report  of  the  Council  within 
six  months  after  submission  (Art.  12). 

Arbitration. — The  members  of  the  League  further  agree  that 
the  whole  subject  matter  of  any  dispute  which  cannot  be  settled 
by  diplomacy  shall  be  submitted  to  arbitration,  if  it  be  suitable 
for  such  submission,  and  define  as  suitable  for  arbitration  the 
following  disputes: 
As  to  the  interpretation  of  a  treaty; 
As  to  any  question  of  international  law; 
As  to  the  existence  of  any  fact  which,  if  established,  would 

*     constitute  a  breach  of  any  international  obligation; 
As  to  the  extent  and  nature  of  the  reparation  to  be  made  for 

any  such  breach. 
The  parties  are  at  liberty  to  select  their  own  court  of  arbitra- 
tion or  to  submit  a  controversy  to  any  court  stipulated  in  any 
convention  existing  between  them  (Art  13). 

As  far  as  the  United  States  is  concerned,  there  is  nothing 
novel  in  this  agreement  for  our  government  has  already  entered 
into  twenty-one  treaties  with  twenty-one  different  states,  in 
which  it  agrees  to  submit  all  questions  which  may  arise  to  arbi- 
tration. The  Covenant  extends  this  agreement  of  the  United 
States  to  all  the  members  of  the  League  which  reciprocally 
undertake,  each  with  the  other,  to  submit  suitable  questions  to 
arbitration. 

Other  Disputes. — The  members  agree  further  that  they  will 
submit  to  the  Council  disputes  likely  to  lead  to  a  rupture  and 
which  are  not  submitted  to  arbitration.  This  is  done  by  giving 
notice  of  the  .existence  of  the  dispute  to  the  Secretary-General, 
who  is  charged  with  the  duty  of  making  the  necessary  arrange- 
ments for  a  full  investigation  and  consideration.  Statements 
of  the  case  are  to  be  filed  by  the  parties,  together  with  all  the 
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relative  facts  and  papers,  and  it  lies  within  the  discretion  of 
the  Council  to  direct  their  publication  (Art.  15).  Upon  sub- 
mission the  first  duty  of  the  Council  is  that  of  mediation,  for  it 
is  charged  with  the  duty  of  endeavoring  to  effect  a  settlement 
and  if  successful  to  make  a  statement  giving  such  facts  and 
explanations  regarding  the  disputes  and  terms  of  settlement  as 
it  may  deem  appropriate  (Art.  15). 

If  the  Council  fails  to  settle  the  dispute,  it  is  required  to 
make  a  public  report,  either  unanimously  or  by  a  majority 
vote,  containing  a  statement  of  the  facts,  together  with  its  recom- 
mendations. Any  member  of  the  League  represented  on  the 
Council  is  at  liberty  to  make  public  its  own  statement  on  the 
facts  and  its  conclusions  regarding  them  (Art.  15). 

The  Council  is  also  given  authority  to  refer  a  dispute  sub- 
mitted to  it  to  the  Assembly  and  is  required  to  refer  it  at  the 
request  of  either  party  to  the  dispute  when  the  request  is  made 
within  fourteen  days  after  submission  (Art.  15). 

Domestic  Jurisdiction. — The  Council  is  to  make  no  recom- 
mendation as  to  the  settlement  of  a  domestic  dispute.  The  Cov- 
enant provides :  "  If  the  dispute  between  the  parties  is  claimed  by 
one  of  them,  and  is  found  by  the  Council,  to  arise  out  of  a  matter 
which  by  international  law  is  solely  within  the  domestic  juris- 
diction of  that  party,  the  Council  shall  so  report,  and  shall  make 
no  recommendation  as  to  its  settlement n  (Art.  15).  This  pro- 
vision has  been  criticised  in  that  it  fails  to  define  a  domestic 
question  but  leaves  the  determination  as  to  what  are  domestic 
questions  to  the  Council.  A  further  discussion  of  this  subject 
will  be  found  in  Section  IV  of  this  report  entitled  "  Reservations." 

Obligations  to  Abide  by  Decisions. — The  following  obligations 
are  undertaken  with  respect  to  abiding  by  the  result  of  submis- 
sions: If  the  question  was  submitted  to  arbitration,  the 
members  agree  that  they  will  carry  out  in  full  good  faith  any 
award  that  may  be  rendered  and  that  they  will  not  resort  to 
war  against  a  member  of  the  League  which  complies  therewith 
(Art.  13).  In  the  event  of  any  failure  to  carry  out  such  award 
the  Council  shall  "  propose  "  what  steps  should  be  taken  to  give 
effect  to  the  award  (Art.  13). 

In  presenting  the  original  draft  of  the  Covenant,  President 
Wilson  stated  that  this  provision  had  been  made  to  cover  a  case 
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where  an  award  directed  affirmative  action  as,  for  example,  the 
return  of  that  which  the  losing  party  had  no  right  to  retain,  as 
otherwise  mere  inaction  might  defeat  the  award. 

It  will  be  noted  that  in  this  article  the  Council  is  to  "  propose  " 
what  steps  shall  be  taken,  and  under  Article  10  the  Council  is  to 
u  advise  "  upon  the  means  by  which  the  obligations  of  that  section 
shall  be  fulfilled,  and  under  Article  16  the  Council  is  to  "  recom- 
mend *  concerning  what  force  shall  be  used  to  protect  the  Cove- 
nants of  the  League.  It  is  clear  that  the  function  of  the  Council  is 
advisory.  It  is  to  prepare  plans  and  suggest  them  to  the  members 
but  the  power  to  act  is  not  delegated,  the  duty  of  the  Council  being 
advisory.  A  consensus  of  opinion  of  the  representatives  of  the 
nine  powers  composing  the  Council  would  undoubtedly  be  of  great 
assistance  and  carry  great  weight  with  the  governments  of  the 
members  of  the  League  and  facilitate  and  expedite  concerted 
action  in  times  of  crisis. 

Where  a  dispute  has  been  submitted  to  the  Council  instead  of 
to  arbitration,  the  members  agree  that  they  will  not  go  to  war 
with  any  party  to  the  dispute  which  complies  with  the  recommen- 
dation of  a  report  by  the  Council  unanimously  agreed  to  by  the 
members  thereof,  excluding  the  representatives  of  the  interested 
parties  (Art.  15).  The  same  obligations  arise  in  a  case  referred 
to  the  assembly,  when  the  report  is  concurred  in  by  the  repre- 
sentatives of  those  members  of  the  League  represented  on  the 
Council,  plus  a  majority  of  the  other  members  of  the  League, 
excluding,  of  course,  the  representatives  of  the  interested  parties 
(Art.  15) .  If  the  Council,  however,  fails  to  reach  a  report  unani- 
mously (excluding  the  interested  parties)  the  members  of  the 
!  League  reserve  to  themselves  the  right  to  take  such  action  as  they 

|  shall  consider  necessary  for  the  maintenance  of  right  and  justice 

I  (Art  15). 

In  other  words,  if  the  United  States  enters  into  this  League 
it  agrees  as  to  disputes  not  settled  by  diplomacy  and  not  sub- 
mitted to  arbitration  but  submitted  to  the  League  for  report  that 
if  the  unanimous  opinion  of  the  League,  as  expressed  through 
the  Council  (or  if  the  question  be  transferred  to  the  Assembly 
the  unanimous  opinion  of  the  Council  members  plus  a  majority 
of  the  members  constituting  the  Assembly),  is  against  it,  that  it 
will  not  resort  to  war  against  a  nation  complying  with  the  recom- 
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mendations  of  the  report.  If  the  united  opinion  of  practically 
the  whole  world  is  adverse  to  the  contention  made  by  a  member 
of  the  League,  it  seems  reasonable  that  it  should  be  required 
to  refrain  from  undertaking  war  in  behalf  of  its  contention. 

(3)    SANCTIONS  FOR  THE  ENFORCEMENT  OF  THE  COVENANT. 

Under  Articles  12, 13  and  15,  the  members  agree  to  submit  dis- 
putes to  arbitration  or  to  the  Council  for  peaceful  settlement,  to 
refrain  from  going  to  war  after  their  determination,  to  carry 
out  any  award  of  arbitration,  and  not  to  go  to  war  against  a 
member  which  complies  with  an  award  or  a  unanimous  report  of 
the  council  or  an  equivalent  decision  of  the  Assembly.  And  it  is 
provided  that  should  any  member  of  the  League  resort  to  war  in 
disregard  of  these  covenants  it  shall,  ipso  facto,  be  deemed  to  have 
committed  an  act  of  war  against  all  the  other  members  of  the 
League  (Art.  16). 

Economic  Coercion. — In  the  event  of  an  act  of  war  by  a  member 
of  the  League  the  other  members  agree  to  employ  economic 
coercion  or  in  the  language  of  the  Covenant  to  undertake  im- 
mediately : 

To  subject  it  to  the  severance  of  all  treaty  or  financial  relations ; 

To  prohibit  all  intercourse  between  their  nationals  and  the 
nationals  of  the  covenant-breaking  state ;     - 

To  prevent  all  financial,  commercial  or  personal  intercourse 
between  the  nationals  of  the  covenant  breaking  state  and 
the  nationals  of  any  other  state,  whether  a  member  of  the 
League  or  not.  , 

To  state  it  briefly,  they  agree  to  undertake  an  international 
boycott  and  blockade  of  the  member  resorting  to  war.  This,  it 
is  apparently  believed,  will  be  sufficient  in  itself  to  make  war 
impossible.  There  was  a  difference  of  opinion  on  this  point  be- 
tween France  and  the  other  nations  at  the  Peace  Conference. 

Military  Coercion. — Leon  Bourgeois,  speaking  for  Prance  at 
the  plenary  session  on  February  14, 1919,  recommended  that  there 
should  be  an  international  police  or  military  force  commanded  by 
an  international  general  staff  charged  with  the  responsibility  of 
preparing  in  advance  plans  for  immediate  execution  to  meet 
any  emergency.  The  proposal,  however,  was  not  adopted  but 
instead  the  Covenant  provides  that  in  case  a  member  of  the 
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League  resorts  to  war  in  disregard  of  this  Covenant,  it  shall  be 
the  duty  of  the  Council  to  recommend  to  the  several  governments 
concerned  what  effective  military*  or  naval  forces  the  members 
of  the  League  shall  severally  contribute  to  the  armaments  of 
forces  to  be  used  to  protect  the  Covenants  of  the  League  (Art.  16) . 

In  furtherance  of  these  provisions,  the  members  agree  that  they 
will  mutually  support  one  another 

In  the  financial  and  economic  measures  which  are  taken ; 

In  resisting  any  special  measures  aimed  at  one  of  their  number 
by  the  covenant-breaking  state ; 

In  affording  passage  through  their  territory  to  the  forces  of 
&ny  members  cooperating  to  protect  the  Covenants 
(Art.  16). 

It  will  be  observed  that  the  members  of  the  League  do  not 
specifically  undertake  to  use  military  coercion  as  they  do  to  use 
economic  coercion,  and  that  the  Council  is  not  given  power  to 
declare  war  (both  the  United  States,  and  Brazil  having  made 
it  clear  that  any  such  power  could  not  be  rested  in  the  League 
under  their  constitutions)  but  the  power  of  the  Council  in  the 
event  of  a  failure  to  carry  out  an  award  is  limited  to  authority 
to  " propose"  (Art.  13)  and  in  the  event  of  a  resort  to  war 
in  disregard  of  the  Covenants  to  "  recommend "  the  action  to 
Le  taken  by  the  League  (Art.  16). 

French-Jiritish-American  Treaty. — The  French- Anglo- Ameri- 
can Treaty  has  been  negotiated  to  give  to  France  the  protection  she 
deemed  necessary  to  her  security.  The  position  of  the  French 
leaders  has  been  that  in  case  military  action  is  necessary  the 
machinery  of  the  League  was  too*  slow  to  afford  her  protection, 
inasmuch  as  it  is  necessary  under  the  League  that  all  recommen- 
dations or  proposals  of  the  Council  be  referred  to  the  States  for 
action.  This  treaty  is,  therefore,  in  effect  an  agreement  on  the 
part  of  the  United  States  and  Great  Britain  to  come  immediately 
to  the  assistance  of  France,  and  so  breach  the  time  during  which 
the  League  is  organizing  its  forces.  The  French  Treaty,  however, 
expressly  recognizes  the  superior  authority  of  the.  League,  as  it 
is  made  dependent  upon  the  approval  of  the  Council. 

Disputes  With  or  Between  States  not  Members  of  the  League. — 
Should  a  dispute  arise  between  a  member  of  the  League  and  a 
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state  not  a  member  of  the  League  or  between  states  not  members 
of  the  League,  provision  is  made  for  the  invitation  of  the  non- 
member  state  to  accept  the  obligations  of  membership  in  the 
League  for  the  purposes  of  such  disputes  under  conditions  which 
may  be  deemed  just  by  the  Council.  If  a  non-member  state 
accepts  the  invitation  then  all  the  provisions  of  the  covenant  with 
respect  to  submission  and  settlement  of  disputes  and  the  enforce- 
ment of  decisions  (Arts.  12-16)  shall  be  applied  to  non-members 
with  such  modification  as  may  be  deemed  necessary  by  the  Coun- 
cil but  if  it  refuse  and  shall  resort  to  war  against  a  member  of 
the  League  then  the  provisions  with  respect  to  economic  coercion 
and  preparation  for  military  coercion  are  made  applicable^against 
the  non-member  state  resorting  to  war,  and  if  both  parties  refuse 
the  Council  is  given  authority  to  take  such  measures  and  make 
such  recommendations  as  will  prevent  hostilities  and  will  result 
in  the  settlement  of  the  dispute  (Art.  17). 

The  obvious  purpose  of  this  provision  is  to  enable  the  League, 
in  a  case  in  which  it  deems  it  necessary,  to  intervene  with  all  its 
power  to  prevent  wars  among  the  backward  states  which  might 
disturb  the  peace  of  the  world. 

(4)    A  DEFENSIVE  ALLIANCE  AGAINST  EXTERNAL  AGGRESSION. 

Article  10  of  the  Covenant  is,  in  effect,  a  defensive  alliance 
against  external  aggression.  This  article  has  attracted  the  most 
attention  in  the  discussion  of  the  League.  Perhaps  it  is  because 
it  focuses  attention  upon  the  real  purpose  of  the  League  which 
is  united  action  against  a  nation  which  undertakes  a  war  of 
aggression,  that  is  to  say  which  goes  to  war  without  having  first 
submitted  the  controversy  in  dispute  for  peaceful  settlement. 
The  article  really  makes  good  the  covenants  which  have  already 
been  discussed  for  resort  to  war  by  any  member  of  the  League, 
either  in  violation  of  its  covenant  to  submit  any  dispute  likely 
to  lead  to  a  rupture  to  arbitration  or  to  inquiry  by  the  Council 
and  not  to  resort  to  war  until  after  its  determination  is  by  Article 
16  an  act  of  war  against  all  the  members  of  the  League.  And 
under  Article  11  any  war  is  declared  to  be  a  matter  of  concern  to 
the  whole  League  which  shall  take  any  action  that  may  be  deemed 
wise  and  effectual  to  safeguard  the  peace  of  nations.  Under  Article 


Digitized  by 


Google 


Report  of  Committee  on  a  League  of  Nations    157 

17  the  provisions  with  respect  to  peaceful  settlements  and  their  en- 
forcements are  extended  to  nations  which  are  not  members  of  the 
League,  the  members  of  the  League,  in  effect,  undertaking  to 
require  of  such  non-members  a  peaceful  settlement  of  their  dis- 
putes. It  is  therefore  clear  that  it  is  the  purpose  of  the  organizers 
of  the  League  that  the  world  shall  resort  to  reason  and  shall  not 
resort  to  force.  An  act  of  external  aggression  is  a  resort  to  force 
and  the  members  of  the  League  in  Article  10  "  undertake  to  re- 
spect and  preserve  as  against  external  aggression  the-  territorial 
integrity  and  existing  political  independence  of  all  of  the 
members  of  the  League."  They  have  already  agreed  that  there 
shall  be  no  such  external  aggression  by  any  of  their  number  and 
they  have  also  agreed  that  non-members  shall  be  invited  to  settle 
disputes  peacefully  and  that  steps  may  be  taken  to  compel  them 
to  do  so,  and  under  Article  10  this  resolution  is  reiterated  but 
in  a  new  form.  The  undertaking  is  due  to  the  war  itself.  The 
victorious  armies  were  organized  to  overcome  external  aggression 
which  had  threatened  the  territorial  integrity  and  existing  politi- 
cal independence  of  Belgium,  of  France,  and  such  other  nations 
as  its  might  could  reach.  The  first  thought  in  the  minds  of  the 
Peace  Conference  was  to  establish  a  peace  based  upon  security 
for  the  life  of  nations,  great  and  small,  against  external  aggres- 
sion. The  agreement  in  Article  10  is  based  upon  the  last  of  the 
fourteen  points,  which  were  the  basis  of  the  Armistice  and  the 
language  used  is  almost  identical.  The  14th  Point  provides :  "  A 
general  association  of  nations  must  be  formed  under  specific 
covenants  for  the  purpose  of  affording  mutual  guarantees  of 
political  independence  and  territorial  integrity  to  great  and  small 
states  alike."  The  Peace  Conference  had  in  mind  the  preservation 
of  the  new  order  which  was  being  established  against  the  old 
aggression  which  had  disturbed  the  peace  of  the  world.  New 
states — Poland,  Czecho-Slovakia,  The  Serb-Croat,  Slovene  State, 
and  others,  by  the  terms  of  the  treaty,  are  established,  and  Bel- 
gium, as  far  as  is  humanly  possible,  is  to  be  restored.  These 
nations  are  not  left  to  find  alliances  as  in  the  past  with  great  states 
but  all  nations  are  guaranteed  security  against  external  agression. 
Article  10  has  been  criticised  as  committing  the  United  States 
to  participate  in  war  in  the  event  that  war  should  be  made  upon 
any  member  of  the  League.    In  the  opinion  of  your  committee, 
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this  is  exactly  what  the  article  does.  The  Covenant  declares  that 
war  is  the  concern  of  the  whole  League,  and  its  members  agree 
not  to  go  to  war,  that  is,  not  to  commit  an  act  of  external  aggres- 
sion but  rather  to  settle  disputes  in  the  forum  of  reason.  The 
purpose  of  the  framers  is  evident — that  notice  should  be  given 
to  every  nation  that  hereafter  the  crime  of  Germany  shall  not  be 
repeated,  that  no  nation  shall  be  permitted  to  undertake  an  act 
of  external  aggression  which  threatens  the  territorial  integrity  or 
existing  political  independence  of  any  member  of  the  League  and 
that  if  it  does  so  it  will  be  confronted  by  all  the  members  of  the 
League,  who  have  undertaken  to  respect  and  preserve  such  in- 
tegrity and  independence. 

It  will  be  noted  that  this  does  not,  however,  prohibit  a  nation 
from  going  to  war  under  all  circumstances.  As  appears  from  the 
articles  already  discussed  there  are  circumstances  under  which 
a  nation  is  at  liberty  to  go  to  war,  i.  e.,  after  the  submission  of  a 
question  to  the  Council  and  the  failure  of  the  Council  to  agree 
upon  a  report.  An  act  of  war  under  such  circumstances  would, 
therefore,  appear  not  to  be  within  the  definition  of  "external 
aggression  "  as  used  in  this  article. 

Not  Unconstitutional. — In  the  public  discussion  concerning 
Article  10  it  is  contended  that  the  undertaking  is  in  violation  of 
the  Constitution  of  the  United  States  in  that  it  is  an  agreement 
upon  the  part  of  the  United  States  "  to  preserve,"  and  therefore, 
if  necessary,  to  go  to  war,  and  that  the  power  to  make  war  is 
vested  by  the  United  States  Constitution  in  Congress  alone. 
While  it  is  true  that  the  power  to  make  war  is  vested  in  the  Con- 
gress alone,  Article  10  is  not  in  violation  of  the  Constitution  of  the 
United  States,  for  power  to  declare  war  is  not  delegated  to  the 
League. 

The  Covenant  contains  a  declaration  of  purpose  or  a  promise 
on  the  part  of  the  United  States  in  the  form  of  a  treaty  made  by 
the  executive  with  the  ratification  of  the  Senate,  which  under  the 
Constitution  has  the  power  to  declare  a  purpose  and  make 
promise  through  treaty  obligations.  The  promise  is  to  "  under- 
take to  respect  and  preserve  as  against  external  aggression."  In 
case  of  such  aggression  or  in  case  of  any  threat  or  danger  thereof, 
the  Council  shall  advise  upon  the  means  by  which  this  obligation 
shall  be  fulfilled  but  the  Covenant  does  not  attempt  to  give  to 
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either  the  Council  or  the  Assembly  power  to  declare  war.  It 
would  still  remain  for  Congress  to  determine  whether  it  would 
fulfil  the  obligation  to  maintain  the  Covenant  by  resort  to  war 
and  although  there  would  be  the  strongest  moral  obligation  the 
constitutional  power  to  do  or  not  to  do,  to  declare  war  or  not  to 
declare  war,  rests  in  the  Congress  where  i1>is  placed  by  the  Consti- 
tution. The  same  moral  obligation  applies  to  the  provisions 
concerning  economic  coercion  which  by  the  Covenant  the  mem- 
bers agree  shall  be  undertaken,  and  the  fulfilment  of  such  under- 
taking would  likewise  depend  upon  the  action  of  the  Congress. 

There  are  many  instances  in  which  the  Executive  with  the 
approval  of  the  Senate,  has  made  promise  on  behalf  of  the  govern- 
ment, and  obligated  the  United  States  concerning  matters  the 
fulfilment  of  which  depended  upon  subsequent  action  by  the  Con- 
gress, although  the  Congress  was  given  by  the  Constitution  ex- 
clusive jurisdiction  concerning  such  matters. 

The  Declaration  of  Independence  asserted  that  "  the  colonies 
have  full  power  to  levy  war,  conclude  peace,  contract  alliances  " 
and  "  do  all  other  acts  and  things  which  independent  states  may 
of  right  do,"  and  proceeded  forthwith  to  make  a  treaty  of  alli- 
ance with  Prance  in  which  the  United  States  undertook  "if 
war  should  break  out  between  France  and  Great  Britain  during 
the  continuance  of  the  present  war  between  the  United  States 
and  England,  His  Majesty  and  the  said  United  States  shall 
make  it  a  common  cause  and  aid  each  other  mutually  with 
their  good  offices,  their  council  and  their  forces  according  to  the 
exigencies  of  conjunctures  as  becomes  good  and  faithful  allies  " 
(Vol.  1,  Treaties  and  Conventions,  480).  This  treaty  was  in 
effect  when  the  constitution  was  adopted  and  it  has  never  hereto- 
fore been  questioned  that  under  the  Constitution  the  Congress  has 
power  to  enter  into  treaties  of  alliance.  In  1794  the  Jay  Treaty, 
during  the  administration  of  President  Washington,  was  ratified, 
which  provided  for  the  appointment  of  several  commissions  to 
adjust  boundary  disputes  and  make  report  on  claims  arising  by 
reason  of  the  War  for  Independence.  Congress  thereafter,  in 
order  to  carry  out  the  treaty  and  discharge  its  obligations,  made 
appropriations  for  the  salaries  of  the  commissioners  appointed 
under  the  treaty  and  to  defray  other  incidental  expenses.  The 
controversy  has  frequently  arisen  in  the  Congress  but  it  has  been 
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uniformly  settled  in  accordance  with  the  views  expressed  by 
George  Washington  in  his  communication  to  the  Congress  con- 
cerning the  Jay  Treaty  "that  the  power  of  making  treaties  is 
exclusively  vested  in  the  President  by  and  with  the  advice  and 
consent  of  the  Senate,  provided  two-thirds  of  the  Senators  present 
concur  and  that  every -treaty  so  made  and  promulgated  thence- 
forward became  the  law  of  the  land."  Treaties  so  made  always 
have  been  considered  obligatory,  and  in  every  instance  the  Con- 
gress has  enacted  the  legislation  appropriate  to  discharge  the 
obligations  of  the  treaties. 

The  fact  that  under  the  Constitution  Congress  is  vested  with 
authority  to  legislate  concerning  the  particular  subject  matter 
which  must  be  dealt  with  in  order  to  effectuate  the  treaty  does  not 
prevent  the  government  through  the  President  with  the  advice  and 
consent  of  the  Senate  from  entering  into  a  treaty  which  will 
require  subsequent  action  by  Congress  pursuant  to  the  power 
vested  in  it  by  the  Constitution. 

In  the  commercial  treaty  with  Great  Britain  in  1816  promises 
were  made  which  required  the  Congress  to  exercise  its  constitu- 
tional power  to  legislate  with  reference  to  foreign  commerce  and 
it  did  so.  So  Congress  passed  the  necessary  legislation  to  put  into 
^effect  the  treaty  of  1834  with  France,  the  treaty  of  1867  with  Rus- 
sia, concerning  Alaska,  the  treaty  of  1887  with  Hawaii,  and  the 
treaty  of  1899  with  Spain.  In  the  treaty  with  Spain  it  was  agreed 
that  the  tonnage  charges  and  duties  upon  the  cargoes  of  French 
and  Spanish  ships  entering  ports  of  the  ceded  territory  should 
be  the  same  as  those  exacted  of  the  ships  of  the  United  States  for 
a  period  of  12  years  and  that  this  privilege  should  not  be  extended 
to  other  nations,  and  this  although  under  Section  8  of  Article  1 
of  the  Constitution  of  the  United  States  Congress  is  given  the 
power  to  levy  and  collect  duties,  it  being  provided  that  all  bills 
for  raising  revenue  shall  originate  in  the  House  of  Representatives. 
So  also  in  the  treaty  with  Cuba  of  December  17, 1903,  by  Article 
1  the  United  States  agreed  that  all  products  of  that  country  which 
were  then  admitted  free  should  thereafter  and  so  long  as  the 
treaty  should  be  in  existence,  be  admitted  without  payment  of  any 
duty  and  undertook  to  give  to  Cuba  a  differential  in  its  favor  of 
20  per  cent  on  the  admission  of  all  its  other  products.  In  1817, 
we  entered  into  an  understanding  with  Greiat  Britain  to  limit 
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the  number  of  armed  vessels  upon  the  Great  Lakes,  although 
undeT  the  Constitution  Congress  alone  is  vested  with  the  power 
to  provide  'and  maintain  a  navy. 

The  Constitution  of  the  United  States  provides:  " Congress 
shall  have  power  to  declare  war  "  (U.  S.  Const.,  Art.  1,  Sec.  8) 
but  as  in  the  case  of  other  powers  vested  in  Congress  the  fact  that 
the  authority  to  declare  war  is  vested  in  Congress  does  not  prevent 
the  President,  with  the  advice  and  consent  of  the  Senate,  from 
making  treaties  committing  the  United  States  to  declare  war.  In 
1846  the  United  States  made  a  treaty  with  the  Eepublic  of 
Granada  in  which  the  "  United  States  guaranteed  the  rights  of 
sovereignty  and  property  which  New  Granada  has  and  possesses 
over  the  said  territory,,,  referring  to  the  isthmus.  And  again, 
under  Article  1  of  the  treaty  with  the  Eepublic  of  Panama,  in 
1904,  the  "  United  States  guarantees  and  will  maintain  the  inde- 
pendence of  the  Eepublic  of  Panama."  This  obligation  would 
undoubtedly  require  the  United  States,  if  necessary,  to  respect 
and  preserve  as  against  external  aggression  the  territorial  integrity 
and  existing  political  independence  of  Panama. 

The  Status  Quo. — It  is  contended  that  Article  10  prevents 
change  and,  therefore,  prevents  growth  in  national  life  and  is 
a  virtual  guarantee  of  the  continuance  of  the  status  quo.  By 
Article  10  the  members  of  the  League  undertake  to  prevent  any 
state  in  the  future  from  giving  expression  to  lust  of  power  by 
acts  of  military  aggression,  and  so  aggrandising  itself  at  the 
expense  of  any  other  state.  But  there  is  nothing  in  the  article 
which  prevents  the  change  of  frontiers  by  peaceful  means,  the 
amalgamation  or  division  of  -states  or  a  change  in  the  form 
of  government  by  means  of  revolution  'within  a  state,  for  the 
article  expressly  limits  the  undertaking  to  concerted  action 
against  "  external  aggression."  The  clear  intent  and  purpose 
of  the  entire  Covenant  is  to  substitute  machinery  by  which 
change  may  be  effected  through  peaceful  means  rather  than 
through  resort  to  war. 

Article  10  gives  the  League  vitality.  It  is  an  affirmative 
declaration  of  a  united  purpose  to  make  good  the  negative 
promise  to  refrain  from  going  to  war  until  after  submission  of 
controversies  for  peaceful  settlement. 
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The  MonrQe  Doctrine. — Under  the  Monroe  Doctrine,  the 
United  States,  in  effect,  guarantees  the  territorial  integrity 
and  political  independence  of  all  the  American  states  against 
external  aggression,  and  to  all  intents  Article  10  appears  to  be 
a  guarantee  or  underwriting  by  the  members  of  the  League  of 
this  American  doctrine.  It  is,  however,  pointed  out  that  the 
Monroe  Doctrine  goes  much  further;  that  the  United  States 
would  not  permit  any  act  tending  to  increase  the  influence  or 
potentiality  of  any  European  power  in  America;  that  it  had 
for  that  reason  objected  to  the  establishment  of  a  coaling  station 
or  to  occupation  for  the  purpose  of  collecting  revenue,  and  that 
objection  would  undoubtedly  be  made  even  to  a  peaceful  transfer 
of  American  territory  to  a  European  state. 

To  meet  this  objection  an  express  declaration  was  inserted 
that  "  Nothing  in  this  Covenant  shall  be  deemed  to  effect  the 
validity  of  international  engagements,  such  as  ...  .  regional 
understandings  like  the  Monroe  Doctrine,  for  securing  the  main- 
tenance of  peace  "  (Art.  21).  This  is  the  first  recognition  of  the 
Monroe  Doctrine  by  European  Powers.  Although  the  reference 
to  the  Monroe  Doctrine  might  have  been  phrased  in  clearer 
language  it  is  sufficient  to  establish  as  part  of  the  fundamental 
agreement  of  the  members  of  the  League  that  nothing  in  the 
Covenant  shall  affect  the  validity  of  the  doctrine. 

A  further  discussion  of  the  Monroe  Doctrine  in  its  relation 
to  the  treaty  will  be  found  in  Section  IV  of  this  report  entitled 
"  Beservations." 


m 


(5)    ESTABLISHMENT  OP  it  PERMANENT  COURT   OF 
INTERNATIONAL  JUSTICE. 

The  proposed  plan  for  the  settlement  of  disputes  through 
the  means  of  arbitration  or  through  conciliation  or  decision  by 
the  Council  or  Assembly  disappoints  those  who  had  hoped  that 
there  would  be  an  agreement  among  the  nations  to  submit  dis- 
putes to  a  Court  of  International  Justice,  or  if  all  disputes 
could  not  be  so  submitted  that  the  court  should  at  least  have 
jurisdiction  of  justiciable  disputes  which  may  be  defined  as 
those  which,  when  the  facts  are  established,  may  be  resolved  by 
the  application  of  legal  principles.     The  point  is  made  that 
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international  controversies  are  not  referred,  as  they  should  be, 
to  an  independent  continuing  body  removed  from  intrigue  and 
responsible  only  to  its  obligation  in  the  administration  of  jus- 
tice, but  on  the  contrary  are  left  in  the  field  of  diplomacy 
where  compromise,  based  upon  expediency  or  induced  by  power, 
may  more  readily  influence  an  award.  Theoretically,  as  far  as 
justiciable  questions  are  concerned,  this  objection  seems  to  be 
well  taken.  Compromise  is  the  soul  of  arbitration.  A  judicial 
decision,  on  the  other  hand,  is  inconsistent  with  compromise. 
Given  a  state  of  facts  and  a  proper  application  of  the  rules  of 
law  an  inevitable  result  must  be  reached.  Judgment  is  not  based 
upon  expediency  but  upon  right.  Matters  which  are  therefore 
justiciable  should  be  determined  by  a  court.  On  the  other  hand, 
many  questions  of  policy  or  of  international  relations  are  better 
determined  as  a  practical  matter  by  arbitration  or  conciliation. 

That  the  peace  delegates  recognized  the  desirability  of  the 
establishment  of  a  court  is  evidenced  by  the  provision  charging 
the  council  with  the  duty  of  formulating  and  submitting  to 
the  members  of  the  League  for  adoption  plans  for  the  establish- 
ment of  a  Permanent  Court  of  International  Justice.  In  the 
Covenant  it  is  agreed  that  this  court  shall  be  competent  to  hear 
and  determine  any  dispute  of  an  international  character  which 
the  parties  thereto  submit  to  it.  The  court  is  also  given  authority 
to  render  advisory  opinion  upon  any  dispute  or  question  referred 
to  it  by  the  Council  or  by  the  Assembly  (Art.  14) . 

Before  a  court  can  be  established  the  members  of  the  League 
will  have  to  agree  upon  a  plan  and  subsequently  that  plan  will 
have  to  be  approved  if  it  is  to  be  put  into  operation  by  the 
governments  of  the  several  members  of  the  League.  The  failure 
to  set  up  the  Court  in  the  Covenant  itself  is  probably  due  to 
the  difference  between  the  continental  attitude  and  that  of  Great 
Britain  and  the  United  States  toward  courts  of  justice,  there 
being  a  decided  preference  on  the  part  of  continental  powers 
for  that  method  of  settlement  which,  after  a  consideration  of 
all  the  facts,  determines  what  is  best  and  expedient  to  do  rather 
than  what  must  be  done  by  a  strict  application  of  legal  principles 
to  a  given  state  of  facts.  In  other  words,  the  continental  mind 
fears  the  rigid  character  of  a  strictly  legal  tribunal.    The  very 
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name  of  the  court  proposed  at  the  Second  Hague  Conference — 
a  Court  of  Arbitral  Justice — indicates  this  feeling.  The  pro- 
posed organization  of  a  Court  of  International  Justice  was  the 
rock  upon  which  the  Second  Hague  Conference  split,  and  it  was 
evidently  deemed  wise  not  to  delay  the  treaty  of  peace  by  attempt- 
ing in  the  time  at  their  disposal  to  work  out  the  details  of  a  plan 
for  an  International  Court  of  Justice  but  to  refer  the  matter  to 
the  Council  of  the  League  and  in  the  meantime,  to  adopt  a  middle 
ground  as  a  workable  basis  for  practical  action.  The  parties 
were,  therefore,  left  at  liberty  to  select  any  peaceful  means  of 
settlement  so  long  as  there  was  a  peaceful  settlement;  if  they 
could  not  settle  their  disputes  by  diplomacy,  to  submit  them  to 
arbitration  for  award  or  to  the  Council  for  report  until  such 
time  as  the  Council  should  carry  out  the  direction  in  the 
Covenant  and  submit  a  plan  for  the  establishment  of  a  Perma- 
nent Court  of  International  Justice. 

International  Law. — It  is  a  matter  of  regret,  particularly  to 
lawyers,  that  no  specific  provision  has  been  made  for  the  calling 
of  international  conferences  to  formulate  and  codify  and  from 
time  to  time  amend  international  law.  There  is  nothing,  how- 
ever, in  the  Covenant  to  prevent  further  development  of  inter- 
national law,  through  the  ratification  by  the  several  members  of 
the  League  of  proposed  legislation  framed  either  by  the  Assembly 
of  the  League  or  by  special  conferences  called  either  by  the 
Council  or  by  the  Assembly  for  that  purpose.  An  examination 
of  the  preamble  indicates  that  the  authors  of  the  Covenant  had 
in  mind  the  importance  of  this  subject.  The  preamble  to  the 
Covenant  states  that  international  co-operation  is  to  be  pro- 
moted and  international  peace  and  security  achieved  "by  the 
firm  establishment  of  the  understandings  of  international  law 
as  the  actual  rule  of  conduct  among  governments  and  by  the 
maintenance  of  justice  and  a  scrupulous  respect  for  all  treaty 
obligations  in  the  dealings  of  organised  peoples  with  one  another." 
It  is  therefore  within  the  purpose  and  possible  under  the  pro- 
visions of  the  Covenant  to  take  such  steps  with  respect  to  the 
amendment  and  development  of  international  law  as  may  be 
deemed  advisable. 
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(6)    LIMITATION  OP  ARMAMENTS. 

Neither  in  the  Covenant  nor  elsewhere  in  the  peace  treaty 
is  there  an  actual  limitation  of  armaments,  nor  is  the  United 
States  committed  to  any  plan  of  limitation.  It  was  recognized 
that  a  plan  for  the  limitation  of  armaments  is  absolutely  neces- 
sary unless  all  the  powers  were  to  be  placed  at  the  mercy  of  any 
nation  that  had  the  purpose  of  building  a  great  war  machine 
and  was  willing  to  burden  its  people  with  taxation  for  armaments. 

There  is  no  independence  in  isolation  or  in  withdrawal  from 
association  with  other  states  as  far  as  armaments  are  concerned 
for  one  state,  intent  upon  war  preparations,  may  force  military 
programmes  upon  its  rivals. 

One  nation,  such  as  Germany  was,  teaching  the  doctrine  that 
might  makes  right  and  preparing  to  make  that  doctrine  good 
by  military  preparations  on  a  grand  scale  is  able  to  set  the  pace 
which  other  nations  in  self-protection  must  follow.  This  was 
the  situation  in  Europe  before  the  war.  As  Germany  increased 
the  number  of  its  divisions  and  the  length  of  service  required 
of  its  male  population  in  military  training,  Prance  was  com- 
pelled to  meet  the  increase.  The  national  programmes  for  build- 
ing navies  were  likewise  based  upon  competition  and  with  modern 
inventions  new  armaments  and  armor  were  constantly  replacing 
that  which  in  a  few  years  became  obsolete.  Continental  Europe 
was  groaning  under  the  burden  of  taxation  due  to  the  com- 
petitive rivalries  in  military  preparations.  The  experience  of 
the  war  has  shown  that  preparation  in  itself  does  not  prevent 
wars  among  the  nations  best  prepared  for  war.  The  experi- 
ence of  the  war  has  also  shown  that  any  war  may  readily  become 
a  world  war,  and  if  there  is  to  b^  a  reversion  to  the  old  order 
all  great  powers  must  be  prepared.  If,  therefore,  no  steps  were 
taken  to  make  a  change  but  the  old  order  of  things  was  to  con- 
tinue the  outlook  was  inevitable  for  a  world  of  rival  states  in 
rival  uniforms,  each  attempting  to  outdo  the  other  in  its  mili- 
tary preparations  with  an  ever-increasing  burden  of  taxation. 
The  war-weary  nations,  therefore,  turned  to  the  only  solution, 
the  substitution  of  co-operation  in  place  of  competition  in  arma- 
ments, and  declared  in  favor  of  the  principle  of  the  limitation 
of  armaments.    This  in  itself  was  a  great  step  forward.    There 
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was  no  time  to  work  out  the  detailed  plans  for  the  diminution 
of  building  programmes  and  for  the  limitation  of  armaments, 
having  in  mind  the  needs  of  the  several  states  for  adequate  force 
to  police  their  own  territory  and  at  the  same  time  their  ability  to 
contribute,  if  need  be,  toward  the  collective  action  of  the  League. 
The  purpose  of  the  League  with  respect  to  the  limitation  of 
armaments  is  clearly  expressed :  "  The  members  of  the  League 
recognise  that  the  maintenance  of  peace  requires  the  reduction 
of  national  armaments  to  the  lowest  point  consistent  with 
national  safety  and  the  enforcement  by  common  action  of  inter- 
national obligations"  (Art.  8).  Having  so  declared  in  favor 
of  the  principle,  the  Covenant  proposes  the  method  by  which 
a  plan  shall  be  formulated,  adopted  and  from  time  to  time 
revised.  The  Council  is  directed  to  formulate  plans  for  such 
reduction  (taking  account  of  the  geographical  situation  and  cir- 
cumstances of  each  state)  for  the  consideration  and  action  of 
the  several  governments.  The  members  agree  that  after  these 
plans  shall  have  been  adopted  by  the  several  governments  the 
limitations  of  armaments  therein  fixed  shall  not  be  exceeded 
without  the  concurrence  of  the  Council.  Such  plans  shall  be 
subject  to  reconsideration  and  revision  at  least  every  ten  years 
(Art.  8). 

It  has  been  contended  that  the  proposals  for  a  League  have 
placed  in  the  hands  of  foreign  states  the  power,  to  fix  the  size 
and  the  character  of  our  army  and  navy.  An  examination  of 
the  provisions  has  shown  that  this  is  not  the  fact.  No  action 
can  be  taken  without  the  consent  of  the  United  States  and  any 
plan  agreed  upon  cannot  be  changed  without  the  consent  of  the 
United  States.  In  the  first  place,  the  Council  has  to  formulate 
plans..  The  United  States  is  a  member  of  the  Council  and  the 
Council  can  act  only  by  unanimous  vote.  Therefore,  before 
any  plan  is  formulated  it  must  be  satisfactory  to  the  represen- 
tative of  the  United  States.  The  plan  will  be  a  general  one, 
affecting  all  the  members  of  the  League,  taking  into  considera- 
tion their  geographical  situation  and  the  circumstances  of  each 
state  and  must  be  submitted  to  the  several  governments  for 
adoption.  Therefore,  any  plan  that  has  been  prepared  in  which 
the  representative  of  the  United  States  has  concurred  will  have 
to  be  submitted  to  the  Congress  of  the  United  States  which  will 
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be  able  to  judge  whether  the  proposed  provisions  concerning 
the  armaments  for  the  United  States,  in  view  of  the  provisions 
|  with  respect  to  the  armaments  of  the  other  governments  concerned, 

|  are  fair  and  adequate.    If  the  several  governments  approve  the 

I  plans  they  cannot  be  changed  without  the  concurrence  of  the  Coun- 

j  cil,  and,  therefore,  cannot  be  changed  without  the  approval  of  the 

!  representative  of  the  United  States.    Finally,  there  shall  be  a 

I  revision  each  ten  years  in  which  the  whole  matter  of  armaments 

must  again  be  approved  by  the  United  States. 

It  may  be  argued  that  it  will  be  impossible  to  prepare  a  plan 
in  which  the  five  Great  Powers  and  their  four  associates  on  the 
Council  can  agree  and  that  if  they  do  it  is  unlikely  that  the 
governments  would  adopt  such  plans.  And  yet  this  very  thing 
has  been  demanded  of  the  Peace  Conference  by  those  who  con- 
tend that  the  plan  should  have  been  formulated  there.  Moreover, 
unless  the  several  states  joining*  the  League  were  required  to 
surrender  sovereignty  by  placing  the  question  of  their  military 
establishments  in  the  hands  of  other  states,  it  is  essential  that 
the  plan  be  submitted  to  each  of  the  states  constituting  the 
League  for  adoption.  This  is  another  illustration  of  the  fact 
that  the  League  is  not  a  super-state,  that  no  legislative  powers 
have  been  given  to  its  organs,  but  that  it  provides  for  co-opera- 
tion in  such  ways  as  may  be  mutually  agreed  upon. 

Private  Manufacture  of  Munitions. — The  members  of  the 
League  agree  that  the  manufacture  by  private  enterprise  of 
munitions  and  implements  of  war  is  open  to  grave  objections 
and  the  Council  is  required  to  advise  how  the  evil  effects  atten- 
dant upon  such  manufacture  can  be  prevented,  due  regard  hav- 
ing been  had  to  the  necessities  of  those  members  of  the  League 
which  are  not  able  to  manufacture  munitions  and  implements 
of  war  necessary  for  their  safety  (Art.  8). 

It  has  been  a  matter  of  common  knowledge  in  military  circle* 
that  there  were  no  military  secrets.  All  of  the  governments 
knew  exactly  what  the  military  and  naval  preparations  of  all 
the  other  governments  were.  This  information,  however,  was 
obtained  through  espionage,  it  being  a  recognized  function  of 
military  attaches  and  other  representatives  in  foreign  countries 
to  obtain  information  and  make  report.  This  has  often  been 
a  source  of  friction.    Among  the  means  by  which  in  the  pre- 
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amble  it  is  declared  that  international  co-operation  is  to  be  pro- 
moted and  international  peace  and  security  to  be  achieved  is 
the  prescription  of  open,  just  and  honorable  relations  between 
nations.  As  a  part  of  the  plan  for  mutual  understanding  con- 
cerning military  programmes,  the  members  of  the  League  under- 
take to  interchange  full  and  frank  information  as  to  the  scale 
of  their  armaments,  their  military  and  naval  programmes  and 
the  condition  of  such  of  their  industries  as  are  adaptable  to  war- 
like purposes  (Art.  8) . 

Permanent  Military  Commission. — The  Covenant  provides  for 
a  permanent  commission  to  advise  the  Council  on  the  execution 
of  the  provisions  in  Article  1  concerning  regulations  which  shall 
be  prescribed  in  regard  to  the  military  and  naval  forces  and 
armaments  of  states  which  apply  for  membership  in  the  League 
and  the  provisions  in  Article  8  concerning  the  limitation  of  arma- 
ments and  the  manufacture  of  munitions  and  implements  of 
war  and  military  and  naval  questions  generally  (Art.  9).  The 
Covenant  does  not  state  how  this  commission  shall  be  consti- 
tuted but  presumably  it  would  be  appointed  by  the  Council 
which  it  is  to  advise.  The  provision  is  general  enough  to  per- 
mit, if  subsequently  it  were  deemed  wise,  the  organization  of 
a  general  staff  proposed  by  the  French  Government  at  the 
Peace  Conference,  and  the  development  of  plans  in  the  future 
for  an  international  police  should  the  time  come  when  this  was 
deemed  necessary  or  desirable.  But  here  again,  the  power  of 
the  commission  is  merely  to  advise  the  Council  and  the  Council 
may  only  act  by  unamimous  consent  and  therefore  the  approval 
of  the  representative  of  the  United  States  would  be  necessary 
for  the  adoption  of  any  plan,  and  the  approval  of  the  Congress 
of  the  United  States  would  be  necessary  before  any  action  could 
be  taken. 

(7)    OPEN  DIPLOMACY. 

The  first  of  the  Fourteen  Points  formulated  by  President 
Wilson  is  "open  covenants  of  peace,  openly  arrived  at,  after 
which  there  shall  be  no  private  international  understandings  of 
any  kind,  but  diplomacy  shall  proceed  always  frankly  and  in  the 
public  view."  The  covenants  of  peace  are  open  when  they  are 
published.    The  gravamen  of  the  point  is  that  after  the  making 
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of  the  peace  there  shall  be  no  private  understandings.  As  a 
practical  matter  it  is  questioned  whether  diplomacy  can  be 
effective  if  it  proceeds  always  frankly  and  in  the  public  view. 
But  the  f  ramers  of  the  Covenant  have  agreed  that  when  an  inter- 
national understanding  has  been  reached  it  shall  no  longer  be 
private  but  shall  be  made  public  so  that  all  nations  may  be  in- 
formed both  as  to  their  own  international  obligations  and  those 
of  other  states.  The  Covenant  provides  that  every  convention 
or  international  engagement  entered  into  henceforth  by  any 
member  of  the  League  shall  be  forthwith  registered  with  the 
Secretariat  and  shall  as  soon  as  possible  be  published  by  it.  The 
penalty  for  failure  is  thus  prescribed :  *  No  such  treaty  or  inter- 
national engagement  shall  be  binding  until  so  registered" 
(Art.  18). 

The  Assembly  is  authorized  from  time  to  time  to  advise  the 
reconsideration  by  members  of  the  League  of  treaties  which  have 
become  inapplicable.  All  obligations  or  understandings  among 
the  members  of  the  League  inconsistent  with  the  terms  of  the 
Covenant  are  abrogated  and  the  members  of  the  League  under- 
take not  to  enter  into  any  engagements  inconsistent  with  the 
Covenant.  New  members  admitted  are  to  take  immediate  steps 
to  procure  release  from  any  obligations  inconsistent  with  the 
terms  of  the  Covenant  (Art.  20). 

(8)    TRUSTEE8HIP  AND  SUPERVISION  OP  TERRITORY  TAKEN  FROM 

THE  ENEMY  AND  INHABITED  BY  PEOPLES  NOT  YET  ABLE 

TO  GOVERN  THEMSELVES. 

The  declaration  of  purpose  with  respect  to  territory  taken  from 
the  enemy  is  as  follows :  "  To  those  colonies  and  territories  which 
as  a  consequence  of  the  late  war  have  ceased  to  be  under  the 
sovereignty  of  the  States  which  formerly  governed  them  and 
which  are  inhabited  by  peoples  not  yet  able  to  stand  by  themselves 
under  the  strenuous  conditions  of  the  modern  world,  there  should 
be  applied  the  principle  that  the  well  being  and  development 
of  such  peoples  form  a  sacred  trust  of  civilisation  and  that 
securities  for  the  performance  of  these  trusts  should  be  em- 
bodied in  this  Covenant "  (Art.  22).  It  is  therefore  proposed 
that  the  tutelage  of  such  peoples  shall  be  entrusted  to  advance 
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nations  which  can  best  undertake  this  responsibility  by  reason 
of  their  resources,  their  experience  or  their  geographical  position, 
acting  as  mandatories  on  behalf  of  the  League.  No  member  can 
be  forced  to  accept  a  mandate  for  it  is  expressly  provided  that 
a  member  must  be  willing  to  accept  it.  Neither  is  a  mandatory 
to  be  forced  upon  a  community  against  its  wishes,  for  the  wishes 
of  the  community  are  stated  to  be  a  principle  consideration  in 
the  selection  of  the  mandatory.  The  degree  of  authority,  control, 
or  administration  to  be  exercised  by  the  mandatory  shall,  if  not 
previously  agreed  upon  by  the  members  of  the  League,  be  explicitly 
defined  in  each  case  by  the  Council.  It  is  recognized  that  "  the 
character  of  the  mandate  must  differ  according  to  the  stage  of 
the  development  of  the  people,  the  geographical  situation  of 
the  territory,  its  economic  condition  and  other  similar  cir- 
cumstances," and  certain  specific  conditions  are  enumerated 
with  respect  to  communities  formerly  belonging  to  the  Turkish 
Empire,  Central  and  Southwest  Africa  and  certain  of  the  South 
Pacific  Islands.  The  mandatory  shall  render  to  the  Council  an 
annual  report  in  reference  to  the  territory  committed  to  its 
charge.  Provision  is  made  for  the  creation  of  a  permanent  com- 
mission to  receive  and  examine  the  annual  reports  of  the  manda- 
tories and  to  advise  the  Council  on  all  matters  relating  to  the 
observance  of  the  mandates  (Art.  22). 

By  the  terms  of  the  treaty,  Germany  renounces  in  favor  of  the 
principal  Allied  and  Associated  Powers  (5  Great  Powers)  all 
her  rights  and  titles  over  her  oversea  possessions  (Art.  119) .  All 
property  and  possessions  belonging  to  the  German  Empire  or  to 
the  German  states  situated  in  such  territories  shall  be  transferred 
with  the  territories  to  the  mandatory  power  in  its  capacity  as 
such  (Art.  257).  Such  disposition  of  conquered  territory  is 
novel  in  the  history  of  the  world.  Instead  of  a  partition  among 
the  victorious  states,  the  acquired  territory  is  transferred  in  trust, 
the  trustees  to  administer  for  the  benefit  of  the  native  inhabitants 
until  such  time  as  they  are  able  to  govern  themselves. 

The  hope  was  frequently  expressed  at  the  Peace  Conference 
that  the  United  States  would  bear  its  share  of  the  burden  of 
administration  and  accept  a  mandatory  for  either  Armenia,  Tur- 
key and  the  Dardanelles,  or  all  of  them.  The  success  of  the 
United  States  in  the  administration  of  Cuba  and  the  Philip- 
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pines  was  referred  to  as  indicative  of  the  capacity  of  the  United 
States  for  such  undertaking.  The  question  of  such  administra- 
tion will  arise  under  the  terms  of  the  treaty  with  Austria,  and 
whether  the  United  States  accepts  such  trust  will  depend,  of 
course,  upon  the  attitude  of  the  Congress,  which  must  give  its 
consent. 

(9)    CO-OPERATION    IN    MATTERS    OF    INTERNATIONAL    CONCERN. 

It  is  proposed  to  extend  the  field,  of  international  co-operation 
through  the  medium  of  the  League  of  Nations  in  matters  of 
common  concern  as  one  of  the  means  of  minimizing  aggravated 
conditions  which  may  lead  to  war.  A  familiar  example  of  such 
co-operation  which  has  proven  successful  is  that  of  the  Univer- 
sal Postal  Union.  In  like  manner  it  is  proposed,  in  accordance 
with  the  provisions  of  international  conventions  existing  or 
hereafter  to  be  agreed  upon  (Art.  23),  that  the  members  of  the 
League :  will 

(a)  Endeavor  to  secure  and  maintain  fair  and  humane  con- 

ditions of  labor  for  men,  women,  and  children,  both 
in  their  own  countries  and  in  all  countries  to  which  their 
commercial  and  industrial  relations  extend.  For  that 
purpose  the  members  agree  to  establish  and  maintain 
the  necessary  international  organizations.  In  the  body 
of  the  treaty  itself  a  plan  for  such  an  organization  is 
agreed  upon  and  made  a  part  of  the  machinery  of  the 
League.  A  synopsis  of  its  provisions  is  given  later  in 
this  report. 

(b)  Undertake  to  secure  just  treatment  of  the  native  in- 

habitants of  territories  under  their  control. 

(c)  Supervise  the  execution  of  agreements  with  regard  to  the 

traffic  in  women  and  children  and  the  traffic  in  opium 
and  other  dangerous  drugs. 

(d)  Supervise  the  trade  in  arms  and  munitions  with  the 

countries  in  which  the  control  of  this  traffic  is  neces- 
sary in  the  common  interest. 

(e)  Secure  and  maintain  freedom  of  communication  and  of 

transit  and  equitable  treatment  for  the  commerce  of  all 
members  of  the  League.    A  number  of  provisions  for 
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effecting  this  purpose  are  found  in  the  treaty  itself,  and 
it  is  provided  that  special  necessities  of  the  regions 
devastated  during  the  war  1914-1918  shall  be  borne  in 
mind, 
(f )  EndeaVbr  to  take  steps  in  matters  of  international  concern 
for  the  prevention  and  control  of  disease.    There  is  also 
agreement  to  encourage  and  promote  the  establishment 
and  co-operation  of  duly  authorized  voluntary  Bed  Cross 
organizations  having  as  purposes  the  improvement  of 
health,  prevention '  of  disease  and  the  mitigation  of 
suffering  throughout  the  world.    (Art.  25.) 
All  international  bureaus  already  established  by  general  treaties, 
if  the  parties  thereto  consent,  and  all  such  bureaus  and  all  com- 
missions for  the  regulation  of  matters  of  international  interest 
hereafter  constituted,  shall  be  placed  under  the  direction  of  the 
League.    There  has  been  practically  no  criticism  of  the  proposals 
for  a  continuing  international  co-operation  along  the  humane 
lines  proposed  and  it  is  generally  admitted  that  co-ordinated 
action  will  be  more  effective  than  isolated  attempt  at  control,  and 
opens  a  way  for  great  good  to  the  whole  world. 

(10)    APPOINTMENT  AND  SUPERVISION  OP  AGENCIES  NEOESSABY  TO 
PUT  INTO  EFFECT  THE  TERMS  IMPOSED  UPON  THE  ENEMY. 

Throughout  the  treaty  use  is  frequently  made  of  the  machin- 
ery of  the  League  of  Nations  to  put  into  effect  the  terms  of  the 
treaty  or  to  modify  those  terms  as  may  be  necessary.  The  fol- 
lowing provisions  are  made : 

1.  Germmy. 

Armament. — The  armament  which  the  German  Army  is  to 
possess  is  definitely  fixed  in  the  peace  treaty,  and  Germany  agrees 
that  after  she  has  become  a  member  of  the  League  of  Nations  the 
armament  fixed  shall  remain  in  force  until  it  is  modified  by  the 
Council  of  the  League.  Furthermore,  she  agrees  strictly  to  ob- 
serve the  decision  of  the  Council  of  the  League  on  tfcis  subject 
(Art.  164). 

Inspection. — Following  the  military  clauses  imposing  the 
terms  whereby  Germany  is  rendered  impotent  for  war,  power  of 
inspection  is  given  the  League  to  enable  it  to  ascertain  whether 
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the  terms  are  being  kept.  Having  in  mind  the  German  attitude 
as  evidenced  by  the  now  familiar  "  scrap  of  paper,"  the  sinking 
of  German  interned  ships  and  the  burning  of  the  French  flags 
of  the  war  of  1870  which  were  to  be  surrendered,  the  importance 
of  this  provision  is  obvious.  It  reads :  "  So  long  as  the  present 
Treaty  remains  in  force,  Germany  undertakes  to  give  every  facil- 
ity for  any  investigation  which  the  Council  of  the  League  of 
Nations,  acting  if  need  be  by  a  majority  vote,  may  consider 
necessary  "  (Art.  213). 

Interpretation  of  Treaty. — Disputes  which  may  arise  between 
interested  powers  with  regard  to  the  interpretation  and  appli- 
cation of  the  preceding  articles  shall  be  settled  as  provided  by 
the  League  of  Nations.    (Art.  376.) 

Revival  of  Treaties. — The  League  of  Nations  is  authorized  to 
decide  whether  any  conventions  or  treaties  which  any  of  the 
Allied  or  Associated  Powers  wishes  to  revive  with  Germany  is 
in  accordance  with  the  peace  treaty  (Art.  289). 

Import  and  Export  Duties,  etc. — The  Council  of  the  League  is 
given  power  to  extend  the  time  limits,  with  or  without  amend- 
ment, of  the  provisions  prohibiting  discriminatory  import  or 
export  duties,  regulations,  prohibitions  or  restrictions  with  regard 
to  trade  with  Germany;  the  special  provisions  concerning  im- 
port and  export  from  and  to  Alsace  Lorraine,  Polish  territory 
acquired  from  Germany,  and  Luxembourg;  the  fixing  of  duties 
imposed  by  Germany  on  exports  from  Allied  and  associated 
states  during  the  first  three  years;  applying  special  customs 
regime  in  the  occupied  territory;  guaranteeing  treatment  ac- 
corded most  favored  nations  as  regards  sea  fishing,  maritime 
coasting  trade  and  maritime  towage;  concerning  rights  of  in- 
spection and  police  as  to  fishing  boats  of  the  Allied  Powers ;  and 
by  a  majority  vote  may  extend  the  undertakings  as  to  the  treat- 
ment of  nationals  of  the  Allied  and  Associated  Powers  in  Ger- 
many.   (Art  280.) 

Debts,  etc. — The  Council  appoints  the  President  and  nom- 
inates other  members  of  the  mixed  tribunals  to  be  established 
between  each  of  the  Allied  and  Associated  Powers  and  Germany 
to  pass  on  debts,  property  rights,  contracts,  etc.,  in  case  the 
powers  concerned  fail  to  reach  agreement  as  to  the  organization 
of  such  tribunals.  (Art.  304(a).) 
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Territories. — Overseas  territories  belonging  to  the  German 
Empire  or  to  German  states  are  transferred  to  the  mandatory 
power  in  its  capacity  as  such  (Art.  257). 

Revision  of  Regimes. — Provision  is  made  for  several  admin- 
istrative regimes  with  respect  to  European  territory  taken  from 
Germany.  It  is  provided  that  the  League  at  any  time  may 
recommend  the  revision  of  such  of  the  articles  as  relates  to  the 
permanent  administrative  regimes.    (Art.  377.) 

Revision  of  Rules  of  Transit  and  Commerce,  etc. — Power  of 
revision  is  given  to  the  Council,  at  any  time  after  five  years  from 
the  coming  into  force  of  the  treaty,  concerning  freedom  of 
transit  through  German  territories  (Art.  321) ;  duties  in  free 
zones  of  German  ports  (Art.  330) ;  equality  of  treatment  on  in- 
ternational waterways  (Art.  332) ;  most  favorable  charges  and 
regulations  with  respect  to  railroad  transportation  to,  from  and 
through  Germany  applied  to  goods  of  the  same  kind  carried  on 
any  German  lines  (Art.  365) ;  German  co-operation  in  through 
passenger  service  and  equality  of  passenger  rates  and  emigrant 
transportation  (Arts.  367  to  369)  and  to  prolong  the  period  of 
five  years  during  which  reciprocity  cannot  be  demanded  by  Ger- 
many (Art.  378). 

Approval  of  Conventions. — The  League  is  given  authority  to 
approve  any  general  conventions  regarding  international  regime 
of  transit,  waterways,  ports  or  railways,  cpncluded  by  the  Allied 
and  Associated  Powers  within  five  years  of  the  coming  into  force 
of  the  treaty,  and  conventions  so  approved  shall  be  binding  upon 
Germany  (Art.  379). 

Kiel  Canal. — The  League  is  given  authority  to  institute  the 
jurisdiction  authorized  to  hear  appeal  concerning  violation  of 
any  of  the  conditions  with  respect  to  the  Kiel  Canal  (Art.  386). 

2.  Soar  Basin. 

The  Council  appoints  three  of  the  five  members  of  a  commis- 
sion to  trace  the  frontier  lines  of  the  Saar  Basin.  (Art.  48.) 
Germany  renounces  in  favor  of  the  League  of  Nations  in  the  ca- 
pacity of  trustees  the  government  of  the  Saar  Basin  (Art  49). 
The  Council  appoints  and  may  remove  the  governing  commission 
of  five  members,  designates  the  chairman  and  fixes  their  salaries. 
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which  are  a  charge  on  the  local  revenues  (Art.  50,  Annex,  Sec- 
tions 16, 17  and  18). 

The  Governing  Commission  in  fixing  conditions  and  hours  of 
labor  is  to  take  into  consideration  the  principles  adopted  by  the 
League  of  Nations  (Art.  50,  Annex,  Section  23). 

The  Council  shall  fix  the  conditions  and  date  of  the  plebiscite 
to  be  taken  15  years  after  the  treaty  comes  into  force  and  the 
League  of  Nations  shall  decide  on  the  sovereignty  under  which 
the  territory  is  to  be  placed,  as  indicated  by  the  plebiscite,  and 
take  the  appropriate  steps  to  establish  the  permanent  regime 
including  equitable  apportionment  of  obligations  (Art.  50  Annex, 
Sections  34,  35  and  39). 

If  mines  are  returned  to  Germany,  the  Council  shall  appoint 
one  of  three  experts  to  fix  the  price  to  be  paid  and  the  Council 
shall  make  equitable  arrangement  regarding  amounts  of  coal, 
duration  of  contract  and  prices  to  be  paid  upon  purchases  by 
Prance  for  industrial  and  domestic  needs  (Art.  50,  Annex,  Sec- 
tions 36,  37). 

In  all  matters  concerning  these  provisions  for  the  Saar  Basin, 
the  decisions  of  the  Council  will  be  by  a  majority.  (Art.  50, 
Annex,  Section  40.) 

5.  Austria. 

Union  with  Germany  may  be  effected  only  with  the  consent  of 
the  Council,  for  Germany  recognizes  that  the  independence  of 
Austria  shall  be  inalienable  except  with  the  consent  of  the  Coun- 
cil (Art.  80). 

k.  Poland. 

The  Council  shall  settle  any  difference  concerning  the  terms 
of  the  convention  which  Germany  and  Poland  undertake  to  make 
concerning  railroad,  telegraphic  and  telephonic  facilities  be- 
tween Germany  and  East  Prussia  and  between  Poland  and  Dan- 
zig.   (Art.  98.) 

6.  Danzig. 

The  City  of  Danzig  and  the  territory  immediately  surrounding 
it  are  established  as  a  free  city  and  placed  under  the  protection 
of  the  League  (Art.  102).  The  League  appoints  the  high  com- 
missioner who  shall  with  representatives  of  the  free  city  draw  up 
its  constitution,  which  is  guaranteed  by  the  League  (Art.  103). 
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6.  Belgium. 
The  League  6hall  decide  whether  the  whole  or  part  of  the 
Kriese  of  Eupen  and  of  Malmedy  shall  remain  under  German 
sovereignty,  as  indicated  by  a  plebiscite  to  be  held  during  the 
six  months  after  the  peace  treaty  comes  into  force.    (Art.  34.) 

7.  International  Waterways. 

The  League  of  Nations  appoints  the  tribunal  of  appeal  con- 
cerning obligations  of  riparian  states  with  respect  to  the  Inter- 
nationalized Rivers  Elbe,  Vltava,  Oder,  Niemen,  Danube,  Rhine, 
and  Rhine-Danube  waterway,  if  completed  (Arts.  336,  337,  353, 
354). 

The  league  is  to  approve  a  general  convention  drawn  up  by  the 
Allied  and  Associated  Powers  relating  to  waterways  having  an 
international  character  (Art.  338). 

The  League,  on  request  by  any  riparian  state,  shall  appoint  an 
international  commission  for  the  administration  of  the  Niemen 
(Art.  342). 

The  Commissions  for  the  administration  of  the  Elbe,  the 
Oder,  the  Niemen  and  the  Rhine  shall  prepare  projects  for 
revision  of  existing  treaties  in  conformity  with  the  general  con- 
vention approved  by  the  League  which  shall  be  controlling  (Arts. 
343,345,354). 

(11)    A   PERMANENT   ORGANIZATION    OF    LABOR. 

One  of  the  most  important  provisions  concerning  the  proposed 
League  of  Nations  is  the  establishment  of  a  permanent  organiza- 
tion of  labor.  The  danger  of  bolshevism  was  threatening  the  peace 
of  the  world  while  the  Peace  Conference  was  in  session.  It  was 
recognized  that  one  of  the  inciting  causes  of  bolshevism  is  dis- 
satisfaction with  conditions  of  labor,  and  that  peace  could  only 
be  established,  as  stated  in  the  preamble  of  the  Organization  of 
Labor,  if  it  is  based  upon  social  justice.  The  menace  of  bol- 
shevism was  recognized  in  this  language  in  the  preamble  "  Con- 
ditions of  labor  exist  involving  such  injustice,  hardship  and 
privation  to  large  numbers  of  people  as  to  produce  unrest  so 
great  that  the  peace  and  harmony  of  the  world  are  imperilled." 
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The  plan  elaborated  in  Part  XIII  of  the  Treaty  entitled 
"  Labour  n  is  in  effect  an  international  convention  agreed  upon 
by  the  members  of  the  League  for  the  purpose  of  securing  and 
maintaining  fair  and  humane  conditions  of  labor  in  accordance 
with  Article  23(a)  of  the  Covenant.  The  organization  is  estab- 
lished, as  stated  in  Article  387  of  the  Treaty,  for  the  promotion 
of  the  objects  set  forth  in  the  preamble,  namely,  the  improvement 
of  conditions  of  labor  by 

The  regulation  of  the  hours  of  work,  including  the  establish- 
ment of  a  maximum  working  day  and  week ; 

The  regulation  of  the  labor  supply ; 

The  prevention  of  unemployment ; 

The  provision  of  an  adequate  living  wage ; 

The  protection  of  the  worker  against  sickness,  disease  and 
injury  arising  out  of  his  employment; 

The  protection  of  children,  young  persons  and  women ; 

Provision  for  old  age  and  injury; 

The  protection  of  the  interests  of  workers  when  employed  in 
countries  other  than  their  own; 

The  recognition  of  the  principle  of  freedom  of  association; 

The  organization  of  vocational  and  technical  education  and 
other  measures. 

The  High  Contracting  Parties  recognize  "  that  the  well-being, 
physical,  moral  and  intellectual,  of  industrial  wage-earners  is  of 
supreme  international  importance."  They  recognize  "  that  differ- 
ences of  climate,  habits  and  customs,  of  economic  opportunity  and 
industrial  tradition  make  strict  uniformity  in  the  conditions  of 
labor  difficult  of  immediate  attainment/'  but  "  think  that  there 
are  methods  and  principles  for  regulating  labour  conditions  which 
all  industrial  communities  should  endeavour  to  apply,  so  far  as 
their  special  circumstances  will  permit,"  and  enumerate  in  ad- 
dition to  the  objects  set  forth  in  the  preamble  the  following  as 
among  the  methods  and  principles  which  seem  to  be  of  special 
and  urgent  importance  (Art.  427) : 

First:  The  guiding  principle  that  labor  should  not  be  regarded 
merely  as  a  commodity  or  article  of  commerce. 

Second :  The  right  of  association  for  all  lawful  purposes  by  the 
employed  as  well  as  by  the  employers. 
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Third :  The  payment  to  the  employed  of  a  wage  adequate  to 
maintain  a  reasonable  standard  of  life  as  this  is  under- 
stood in  their  time  and  country. 
Fourth:  The  adoption  of  an  eight-hour  day  or  a  forty-eight 
hour  week  as  the  standard  to  be  aimed  at  where  it  has  not 
already  been  attained. 
Fifth :  The  adoption  of  a  weekly  rest  of  at  least  twenty-four 
hours,   which   should   include   Sunday,  wherever   prac- 
ticable. 
Sixth :  The  abolition  of  child  labor  and  the  imposition  of  such 
limitations  on  the  labor  of  young  persons  as  shall  permit 
the  continuation  of  their  education  and  assure  their 
proper  physical  development. 
Seventh :   The  principle  that  men  and  women  should  receive 

equal  remuneration  for  work  of  equal  value. 
Eighth :  The  standard  set  by  law  in  each  country  with  respect 
to  the  conditions  of  labor  should  have  due  regard  to  the 
equitable  economic  treatment  of  all  workers  lawfully 
resident  therein. 
Ninth :    Each  state  should  make  provision  for  a  system  of  in- 
spection in  which  women  should  take  part  in  order  to 
ensure  the  enforcement  of  the  laws  and  regulations  for  the 
protection  of  the  employed. 
This  declaration  of  principles  becomes  important  because  in 
the  treaty  it  is  provided  "  Without  claiming  that  these  methods 
and  principles  are  either  complete  or  final,  the  High  Contracting 
Parties  are  of  opinion  that  they  are  well  fitted  to  guide  the  policy 
of  the  League  of  Nations,  and  that,  if  adopted  by  the  industrial 
communities  who  are  members  of  the  League,  and  safeguarded 
in  practice  by  an  adequate  system  of  such  inspection,  they  will 
confer  lasting  benefits  upon  the  wage-earners  of  the  world." 
(Art.  427.)     The  declaration  is,  therefore,  in  effect  a  Bill  of 
Eights  of  Labor. 

The  machinery  provided  is  as  follows : 

The  members  (states)  of  the  League  constitute  the  members 
of  the  Permanent  Organization  of  Labor  (Art.  387)  which  con- 
sists of 

(1)  A  general  conference  of  representatives  of  the  members, 
and 
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(2)  An  international  labor  office  controlled  by  the  governing 
body  (Art.  388). 

The  general  conference  meets  from  time  to  time  as  occasion 
may  require  at  least  once  a  year  and  is  composed  of  four  repre- 
sentatives of  each  member  of  whom  two  are  government  dele- 
gates, one  representing  employers  and  one  representing  working 
people.  The  non-government  delegates  are  to  be  chosen  in  agree- 
ment with  industrial  organizations  which  are  most  representative 
of  employers  or  work  people.  Each  delegate  is  given  one  vote 
(Arts.  389,  390).  The  meetings  of  the  conference  shall  be  held 
at  the  seat  of  the  League  (or  such  other  place  as  may  be  decided) 
and  the  International  Labor  Office  shall  be  established  at  the  seat 
of  the  League  as  part  of  its  organization  (Arts.  391,  392). 

The  International  Labor  Office  is  under  a  governing  body  of 
24  persons  holding  office  for  three  years — 12  representing  gov- 
ernments— six  elected  by  the  delegates  to  the  conference  repre- 
senting employers  and  six  by  the  delegates  representing  workers. 
Of  the  12  government  representatives,  eight  shall  be  nominated 
by  the  members  which  are  of  the  chief  industrial  importance — 
the  remaining  four  by  government  delegates  to  the  conference 
excluding  the  delegates  of  the  eight  members  mentioned. 

The  Council  of  the  League  shall  decide  any  question  as  to 
which  are  the  members  of  the  chief  industrial  importance  (Art. 
393).  The  governing  body  appoints  a  director  of  the  Inter- 
national Labor  Office  who  appoints  the  staff  (Arts.  394,  395). 
The  Labor  Office  shall  collate  and  distribute  information  on  all 
subjects  relating  to  the  international  adjustment  of  conditions 
of  industrial  life  and  labor,  examine  subjects  it  is  proposed  to 
bring  before  the  conference  with  a  view  to  the  conclusion  of  inter- 
national conventions  and  conduct  special  investigations  ordered 
by  the  conference.  It  will  prepare  the  agenda  for  the  meetings  of 
the  conference;  prepare  cases  of  labor  disputes;  edit  and  pub- 
lish in  French,  English  and  such  other  language,  as  the  govern- 
ing body  may  think  desirable,  a  periodical  paper  dealing  with 
problems  of  industry  and  employment  of  international  interest 
(Art.  396).  The  Secretary-General  of  the  League  is  to  assist  the 
International  Labor  Office  (Art.  398) .  Each  member  state  "  will 
pay  "  the  travelling  and  subsistence  expenses  of  its  delegates  and 
their  advisers  attending  meetings  of  the  conference  or  govern- 
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ing  body  and  all  other  expenses  of  the  International  Labor  Office 
and  of  the  conference  or  governing  body  are  to  be  paid  out  of 
the  general  funds  of  the  League  (Art.  399). 

The  governing  body  shall  settle  the  agenda  for  all  meetings  of 
the  conference.  Any  government  may  object  to  the  inclusion  of 
any  item  but  it  shall  not  be  excluded  from  the  agenda  if  at  the 
conference  a  majority  of  two-thirds  of  the  votes  cast  by  the 
delegates  present  is  in  favor  of  considering  it,  and  by  a  like  vote 
the  conference  may  add  a  subject  for  consideration  at  the  next 
meeting  (Arts.  400-402).  The  conference  regulates  its  own 
procedure,  elects  its  own  President,  may  appoint  committees  to 
consider  and  report  on  any  matter,  and  decides  all  matters  by 
a  simple  majority  of  the  votes  cast  by  the  delegates  present 
(Art.  403.) 

When  the  conference  has  adopted  an  item  in  the  agenda  it 
then  is  to  determine  by  a  two-thirds  vote  whether  the  proposals 
shall  take  the  form 

(a)  Of  a  recommendation  to  be  submitted  to  the  members 

for  national  legislation,  or 

(b)  Of  a  draft  international  convention  for  ratification  by  the 

members. 

The  Secretary-General  of  the  League  shall  communicate  a 
certified  copy  of  the  recommendation  or  draft  convention  to  each 
of  the  members.  The  members  undertake  within  18  months  of 
the  closing  of  the  session  of  the  conference  to  act  upon  the  recom- 
mendation or  draft  convention  proposed  and  to  inform  the  Secre- 
tary-General of  the  action  taken  (Art.  405),  who  shall  register 
any  convention  so  ratified  but  it  shall  only  be  binding  upon  the 
members  which  ratify  it  (Art.  406).  Each  member  is  to  make 
annual  report  to  the  International  Labor  Office  on  the  measures 
taken  to  give  effect  to  the  provisions  of  conventions  to  which  it 
is  a  party  (Art.  408) .  Representation  may  be  made  by  industrial 
organizations  of  employers  or  workers  that  a  member  has  failed 
to  secure  effective  observance  of  a  convention  and  the  governing 
body  may  invite  that  government  to  make  a  statement  and  may 
publish  the  representation  and  reply  (Arts.  409-410). 

Any  member  may  file  complaint  if  it  is  not  satisfied  that  any 
other  member  is  securing  effective  observance  of  any  convention 
which  both  have  ratified.    The  governing  body  may  apply  for  the 
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appointment  of  a  commission  of  inquiry  to  consider  the  com- 
plaint and  report  (Art.  411). 

The  Secretary-General  of  the  League  nominates  as  the  Com- 
mission of  Enquiry  three  persons  one  from  each  section  of  a  panel 
which  is  to  be  constituted  within  six  months  of  the  coming  into 
force  of  the  treaty  by  the  appointment  by  each  member  of  three 
persons — a  representative  of  employers,  a  representative  of 
workers  and  a  person  of  independent  standing.  The  Secretary- 
General  of  the  League  designates  the  Chairman  of  the  Com- 
mission (Art.  412). 

The  Secretary-General  of  the  League  is  to  communicate  the 
report  of  the  Commission  of  Enquiry  to  each  of  the  governments 
concerned,  and  shall  cause  it  to  be  published.  Each  of  these  gov- 
ernments shall  within  one  month  inform  the  Secretary-General 
of  the  League  whether  or  not  it  accepts  the  report  of  the  Com- 
mission and  if  not  whether  it  proposes  to  refer  the  complaint 
to  the  Permanent  Court  of  International  Justice  of  the  League 
(Art.  415). 

Any  member  may  refer  the  failure  of  another  member  to  take 
action  required  by  Art.  405  with  regard  to  a  recommendation  or 
draft  convention  to  the  Permanent  Court  of  International  Jus- 
tice whose  decision  thereon  is  final  and  which  may  affirm,  vary 
or  reverse  and  indicate  the  measures  of  an  economic  character 
which  it  considers  appropriate  and  which  other  governments 
would  be  justified  in  adopting  against  a  defaulting  government 
(Arts.  416-418). 

If  the  recommendations  of  the  Commission  or  the  Court  are 
not  carried  out,  the  other  members  may  take  the  measures  of  an 
economic  nature  indicated  (Art.  419).  The  defaulting  member 
may  at  any  time  inform  the  governing  body  that  it  has  complied 
with  the  recommendation  and  apply  to  the  Secretary-General  of 
the  League  to  constitute  a  commission  of  enquiry  to  verify  the 
contention  and  if  the  report  or  decision  is  favorable  the  other  gov- 
ernments shall  discontinue  the  measures  taken  against  the  de- 
faulting government  (Art.  420). 

The  members  engage  to  apply  conventions  which  have  been 
ratified  to  colonies,  protectorates  and  possessions,  (1)  except 
where  owing  to  the  local  conditions  the  convention  is  inapplicable 
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or  (2)  subject  to  modifications  necessary  to  adopt  the  convention 
to  local  conditions  (Art.  421). 

Amendments  to  the  labor  section  adopted  by  the  conference 
by  two-thirds  of  the  votes  of  the  delegates  present  take  effect 
when  ratified  by  states  whose  representatives  compose  the  Coun- 
cil of  the  League  and  by  three-fourths  of  the  other  members 
(Art.  422). 

Any  dispute  concerning  interpretation  of  Part  13  of  the  Treaty 
entitled  "  Labour,"  or  of  any  subsequent  convention  concluded  in 
pursuance  of  its  provisions,  are  to  be  decided  by  the  Permanent 
Court  of  International  Justice  (Art.  423). 

Pending  the  creation  of  the  court,  disputes  which  would  be 
submitted  to  it  will  be  referred  to  a  tribunal  of  three  persons 
appointed  by  the  Council  of  the  League  of  Nations  (Art.  426). 

The  first  meeting  of  the  conference  is  to  take  place  in  Wash- 
ington in  October,  1919,  convened  by  the  United  States,  the 
organizing  committee  to  consist  of  seven  members  appointed  by 
United  States,  Great  Britain,  France,  Italy,  Japan,  Belgium, 
and  Switzerland.  The  following  is  the  agenda  for  the  first 
meeting : 

.(1)  Application  of  principle  of  the  8-hour  day  or  of  the  48- 
hour  week. 

(2)  Question    of    preventing   or    providing    against   unem- 

ployment. 

(3)  Women's  employment : 

(a)  Before    and    after    child-birth,    including    the 

question  of  maternity  benefit : 

(b)  During  the  night ; 

(c)  In  unhealthy  processes. 

(4)  Employment  of  children : 

(a)  Minimum  age  of  employment ; 

(b)  During  the  night; 

(c)  In  unhealthy  processes. 

(5)  Extension   and  application  of  the   International   Con- 

ventions adopted  at  Berne  in  1906  on  the  prohibition 
of  night  work  for  women  employed  in  industry  and  the 
prohibition  of  the  use  of  white  phosphorus  in  the  manu- 
facture of  matches.    (Art.  426,  Annex.) 
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IV.  Reservations. 

The  ratification  of  a  treaty  with  reservations  is  not  unknown 
in  the  diplomatic  history  of  the  United  States.  Reservation 
was  made  in  the  ratification  by  the  United  States  of  the  Al- 
geciras  treaty. 

A  treaty  is  in  effect  an  international  contract,  and  in  order  to 
constitute  a  ratification  the  acceptance  must  be  unequivocal  and 
not  amount  to  a  counter  proposition  otherwise  there  is  no  meet- 
ing of  the  minds  and  a  further  acceptance  on  the  part  of  the  pro- 
ponent is  necessary  to  complete  the  undertaking.  Reservations, 
therefore,  which  amount  to  amendments  would  require  a  resub- 
mission of  the  treaty  to  the  signatory  powers  and  open  the  door 
for  indefinite  delay  in  the  establishment  of  peace. 

Reservations,  however,  which  are  merely  declaratory  of  inter- 
pretation are  not  modifications  and  therefore  would  not  require 
further  action  on  the  part  of  the  other  signatory  powers.  Inter- 
pretive reservations  are  in  effect  an  advance  notice  of  the  posi- 
tion which  the  signatory  power  making  them  intends  to  take 
in  case  a  dispute  should  Arise  upon  the  subject  matter  of  the 
reservation.  They  are  not  binding  on  any  other  signatory  power. 
Reservation  of  the  right  to  reassume  the  powers  of  government 
by  the  people  are  found  in  the  ratification  of  the  Federal  Con- 
stitution by  Virginia,  New  York  and  Rhode  Island,  but  it  was 
subsequently  held  by  the  Supreme  Court  of  the  United  States 
in  Texas  vs.  White  (7  Wallace  700)  that  notwithstanding  these 
expressed  reservations  which  amounted  to  amendments  the  Fed- 
eral Union  was  perpetual  and  indissoluble.  The  right  of  seces- 
sion is  not  here  involved  for  the  right  to  withdraw  upon  notice 
is  expressly  reserved  to  the  members  by  the  Covenant,  but  the 
'principle  of  attempted  amendment  by  reservation  is  the  same. 

Should  the  Senate  deem  it  advisable  to  ratify  the  treaty  and 
so  conclude  an  immediate  peace,  and  should  it  believe  it  desir- 
able to  clarify  or  to  make  changes  in  the  provisions  of  the 
Covenant  for  a  League  of  Nations  such  changes  should  not  be 
declared  in  reservations  which  amount  to  amendments  neces- 
sitating the  resubmission  of  the  treaty  to  the  Peace  Conference 
but  the  ratification  should  be  accompanied  by  notice  that  the 
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United  States  intends  to  offer  such  reservations  to  the  members 
of  the  League  for  adoption  as  amendments  to  the  Covenant. 
Amendments  to  the  Covenant  may  be  more  readily  effected 
than  amendments  at  the  Peace  Conference.  To  amend  the  peace 
treaty  at  the  Conference  requires  the  unanimous  agreement  of  all 
the  signatory  powers  whereas  amendments  to  the  Covenant  take 
effect  when  ratified  by  the  members  of  the  League  whose  repre- 
sentatives compose  the  Council  and  by  a  majority  of  the  mem- 
bers of  the  League  whose  representatives  compose  the  Assembly. 

If  such  course  were  pursued  the  United  States  after  ratifying 
the  treaty  would  immediately  submit  to  the  governments  of  the 
five  Great  Powers  and  the  four  other  Powers  constituting  the 
members  of  the  Council  and  also  to  the  governments  of  the 
States  constituting  the  Assembly  its  proposed  amendments  which 
would,  when  ratified  by  the  number  of  states  required,  become 
effective. 

There  is  precedent  for  the  procedure  suggested.  Such  was 
the  course  pursued  after  the  adoption  of  the  Constitution  of 
the  United  States.  The  Constitution  was  ratified,  although  not 
altogether  satisfactory  to  all  the  states,  and  in  order  to  perfect 
it  ten  amendments  were  proposed  at  the  first  session  of  the  first 
Congress  of  the  United  States,  held  at  the  City  of  New  York  on 
the  4th  of  March,  1789.  The  preamble  to  the  resolution  adopted 
by  the  Senate  and  the  House  of  Representatives  proposing  the 
amendments  is  particularly  appropriate  to  the  present  situation. 
It  reads:  "The  conventions  of  a  number  of  the  states  having, 
at  the  time  of  their  adopting  the  Constitution,  expressed  a  desire, 
in  order  to  prevent  misconstruction  or  abuse  of  its  powers,  that 
further  declaratory  and  restrictive  clauses  should  be  added,  and 
as  extending  the  ground  of  public  confidence  in  the  government 
will  best  insure  the  beneficent  ends  of  its  institution :  Besolved, 
by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled,  two-thirds  of  both  houses 
concurring,  that  the  following  articles  be  proposed  to  the  legis- 
latures of  the  several  states,  as  amendments  to  the  Constitution 
of  the  United  States." 
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The  principal  subjects  concerning  which  reservations  to  the 
Covenant  have  been  suggested  are : 

The  two  years'  notice  of  withdrawal. 

Article  10. 

Domestic  questions. 

The  Monroe  Doctrine. 

Two  Years'  Notice  of  Withdrawal. — Any  reservation  which  in 
effect  eliminates  the  proviso  with  respect  to  the  member  giving 
a  two  years'  notice  "  that  all  its  international  obligations  and 
all  its  obligations  under  this  covenant  shall  have  been  fulfilled 
at  the  time  of  its  withdrawal"  is  in  effect  an  amendment  to 
Article  1.  A  reservation  which  construes  this  to  mean  that  the 
member  state  serving  notice  of  withdrawal  has  the  right  to 
determine  for  itself  whether  all  its  international  obligations  and 
all  its  obligations  under  the  Covenant  have  been  fulfilled  at  the 
time  of  its  withdrawal  in  effect  negatives  the  proviso  and  might, 
therefore,  well  be  deemed  an  amendment.  A  reservation  that 
the  withdrawal  shall  take  effect  at  the  time  specified  in  the 
notice  but  that  such  withdrawal  shall  not  release  a  member 
from  any  debt  or  liability  theretofore  incurred,  thereby  per- 
mitting withdrawal  and  subsequent  determination  of  any  exist- 
ing debt  or  liability,  would  appear  to  imply  a  right  of  with- 
drawal when  existing  obligations  had  not  been  fulfilled  and, 
therefore,  might  be  deemed  an  amendment. 

A  reasonable  interpretation  of  the  proviso  would  seem  to  be 
that  the  obligation  referred  to  is  an  adjudicated  obligation  or  one 
which  had  been  established  by  an  award  of  arbitration  or  by 
report  of  the  Council  or  Assembly  of  the  League  prior  to  the  time 
of  withdrawal.  A  reservation  to  this  effect  would,  in  our  opinion, 
be  an  interpretation  and  not  an  amendment  and  might  be  stated 
in  the  following  language : 

"  Whenever  two  years'  notice  of  withdrawal  from  the  League 
of  Nations  shall  have  been  given  as  provided  in  Article  1  of 
the  Covenant,  on  finding  that  an  international  obligation  or 
obligation  under  the  Covenant  has  not  been  fulfilled  shall  con- 
clude the  member  giving  such  notice  unless  such  obligation  shall 
have  been  established  by  an  award  of  arbitration,  a  decision  of 
the  Court  of  International  Justice,  a  unanimous  report  of  the 
Council  or  an  equivalent  report  by  the  Assembly  before  the  time 
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of  withdrawal  named  in  the  notice."  Under  snch  interpretation 
if  a  member  state  served  notice  of  withdrawal  and  any  other 
member  state  deemed  that  any  of  the  obligations  of  the  member 
serving  notice  had  not  been  fulfilled  the  burden  of  establishing 
such  claim  before  the  expiration  of  the  notice  would  be  placed 
upon  the  state  making  the  claim  and  if  it  had  failed  to  establish 
such  claim  prior  to  the  time  of  withdrawal  named  in  the  notice 
the  right  of  withdrawal  would  be  absolute.  This  appears  to 
be  the  intent  of  the  provision.  If  such  construction  is  not  satis- 
factory, notice  of  a  proposed  amendment  of  the  Covenant  should 
be  given  at  the  time  of  ratification. 

Article  10. — The  provision  in  Article  10  under  which  the 
members,  including  the  United  States,  "  undertake  to  respect 
and  preserve  as  against  external  aggression  the  territorial  in- 
tegrity and  existing  political  independence  of  all  members  of 
the  League "  is  the  same  in  effect  as  that  found  in  existing 
treaties  in  which  states  undertake  to  guarantee  the  integrity  of 
another  state,  as  for  example  in  the  treaty  between  the  United 
States  and  Cuba.  In  such  an  undertaking  or  defensive  alliance, 
the  undertaking  itself  presupposes  that  the  signatory  must  act 
in  accordance  with  its  own  constitutional  requirement.  The 
executive  makes  the  pledge  and  in  the  United  States  the 
Congress,  should  occasion  require,  must  of  necessity  determine 
the  action  to  be  taken  pursuant  to  the  pledge.  Therefore, 
any  reservation  Which  calls  attention  to  such  understood 
fact  is  merely  a  declaratory  interpretation  and  not  an  amend- 
ment. For  example,  a  reservation  which  declared  that  as  the 
Constitution  of  the  United  States  expressly  provides  that  the 
power  to  declare  war  is  vested  exclusively  in  the  Congress  of  the 
United  States,  the  United  States  cannot  bind  itself  in  advance 
either  to  make  war  in  the  future  or  to  send  its  army  or  navy  into 
any  other  land  for  the  purpose  of  control,  without  the  express 
authorization  of  Congress  at  the  time,  is  merely  an  interpreta- 
tion and  not  an  amendment.  The  wisdom  of  such  a  declaration, 
however,  seems  doubtful  for  although  the  fact  is  well  recognized 
its  statement  at  this  time  might  be  interpreted  to  indicate  a 
hesitation  on  the  part  of  the  United  States  to  cooperate  by  the 
use  of  military  force  necessary  when  such  cooperation  in  the 
opinion  of  the  Council  was  deemed  advisable.    There  is  a  real 
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difference  of  opinion  as  to  whether  the  United  States  should 
undertake  snch  cooperation  for  although  the  undertaking  is  not 
unconstitutional,  in  that  it  does  not  actually  delegate  the  power 
to  make  war,  the  moral  obligation  is  undoubtedly  binding  and 
it  would  be  the  duty  of  the  United  States  to  co-operate  should 
there  be  occasion  for  joint  military  action. 

A  reservation  which  eliminates  Article  10  from  the  Covenant 
is,  in  effect,  an  amendment  to  the  treaty.  As  has  been  pointed 
out  elsewhere  in  this  report  such  amendment  would  be  vital, 
inasmuch  as  the  proposal  of  the  Covenant  that  member  states 
should  bind  themselves  not  go  to  war  but  first  to  submit  dis- 
putes to  arbitration  or  other  peaceful  settlement  naturally  leads 
to  the  provision  for  a  defensive  alliance  against  external  ag- 
gression, for  of  what  value  is  it  to  agree  not  to  go  to  war  unless 
it  be  agreed  to  stand  together  against  a  state  which  violates 
that  undertaking? 

Domestic  Questions. — Under  Article  15,  "if  the  dispute  be- 
tween the  parties  is  claimed  by  one  of  them,  and  is  found  by  the 
Council,  to  arise  out  of  a  matter  which  by  international  law  is 
solely  within  the  domestic  jurisdiction  of  that  party,  the  Coun- 
cil shall  so  report,  and  shall  make  no  recommendation  as  to  its 
settlement."  It  is  a  reasonable  construction  that  under  this 
section  no  attempt  is  made  to  define  what  matters  are  by  inter- 
national law  solely  within  the  domestic  jurisdiction  of  a  party 
but  the  Council  is  to  make  a  finding  and  report  as  to  whether 
a  dispute  does  or  does  not  arise  out  of  a  matter  which  is  domestic. 

A  reservation  declaring  that  "questions  relating  to  immi- 
gration or  the  imposition  of  duties  on  imports,  where  such  ques- 
tions do  not  arise  out  of  any  international  engagements,  are 
questions  of  domestic  policy,"  is  merely  a  declaratory  interpre- 
tation and,  in  effect,  a  notice  of  the  position  which  the  United 
States  would  take  upon  such  subject  before  the  Council.  It  ifl 
a  well-established  principle  of  international  law  that  the  right 
to  make  rules  with  respect  to  immigration  and  to  enact  laws  with 
respect  to  tariff  is  solely  within  the  domestic  jurisdiction  of 
a  state.  But  if  the  United  States  had  undertaken  to  treat  a 
nation  as  among  the  most  favored  nations  in  respect  to  tariffs  or 
bad  entered  into  an  international  agreement  with  respect  to 
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immigration,  in  such  case  a  dispute  concerning  the  tariff  or 
immigration  might  not  be  one  arising  out  of  a  matter  which  by 
international  law  is  solely  within  domestic  jurisdiction. 

A  reservation  which  undertakes  to  state  that  no  dispute  con- 
cerning immigration  or  the  tariff  is  to  be  submitted,  is,  in  effect, 
an  amendment  inasmuch  as  under  Article  12  all  disputes  are  to 
be  submitted  in  the  manner  provided,  and  under  Article  15  it  is 
for  the  Council  to  find  whether  a  dispute  submitted  does  arise  out 
of  a  matter  which  by  international  law  is  solely  within  domestic 
jurisdiction.  If  it  be  the  purpose  of  the  United  States  to  except 
from  the  questions  which  it  agrees  to  submit  for  peaceful  settle- 
ment, any  controversy  concerning  immigration  or  the  tariff, 
notice  of  a  proposed  amendment  to  the  Covenant  to  that  effect 
should  be  given. 

The  Monroe  Doctrine. — It  has  already  been  pointed  out  in  this 
report  that  the  undertaking  to  respect  and  preserve  as  against 
external  aggression  the  existing  political  independence  of  all 
members  of  the  League,  which  would,  of  course,  include  all 
states  in  the  Western  Hemisphere,  is  in  effect,  as  far  as  external 
aggression  is  concerned,  an  underwriting  of  the  Monroe  Doc- 
trine. Under  Article  21  of  the  Covenant  it  is  provided  that 
"  Nothing  in  this  Covenant  shall  be  deemed  to  affect  the  validity 
of  international  engagements,  such  as  treaties  of  arbitration  or 
regional  understandings  like  the  Monroe  Doctrine,  for  securing 
the  maintenance  of  peace." 

The  validity  of  the  Monroe  Doctrine  is  thus  recognized.  It 
is,  however,  characterized  as  a  regional  understanding  for  se- 
curing the  maintenance  of  peace,  and  it  has  been  pertinently 
pointed  out  that  the  Monroe  Doctrine  includes  much  more  than 
safeguarding  American  States  against  external  aggression  and 
that  it  also  includes  any  extension  of  European  interests  by  pur- 
chase or  other  peaceful  means.  It  is  questionable  whether  an 
attempt  to  define  the  Monroe  Doctrine  might  not  prove  to  be  a 
disadvantage  rather  than  an  advantage,  inasmuch  as  it  might 
omit  the  very  point  concerning  which  controversy  may  arise,  a 
general  definition  to  cover  all  possible  exigencies  being  most 
difficult.  A  reservation  which  attempted  to  define  the  meaning 
of  the  Monroe  Doctrine  would  be  merely  an  interpretative  declar- 
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ation.  A  reservation  to  the  effect  that  under  the  Monroe  Doc- 
trine a  non-American  power  may  not  acquire  by  conquest,  pur- 
chase or  in  any  other  manner  any  territory,  possession  or  control 
in  the  Western  Hemisphere  is  such  an  interpretative  declaration. 
So  also  a  reservation  declaring  that  "the  meaning  of  Article  21 
of  the  Covenant  of  the  League  of  Nations  is  that  the  United 
States  of  America  does  not  relinquish  its  traditional  attitude 
toward  purely  American  questions  "  is  merely  an  interpretative 
declaration.  But  to  add  to  such  declaration  a  reservation  that 
the  United  States  will  not  submit  any  dispute  regarding  questions 
which  it  deems  to  be  purely  American  questions  to  the  League  or 
any  of  its  agencies  is,  in  effect,  as  much  an  amendment  as  if  a 
European  State  were  to  exclude  from  the  questions  which  it 
agreed  to  submit  any  which  it  deemed  to  be  purely  European 
questions. 

As  the  validity  of  the  Monroe  Doctrine  is  recognized,  the 
members  of  the  League  have  undertaken  to  respect  and  apply  that 
doctrine  as  a  controlling  principle  whenever  it  is  applicable.  But 
it  does  not  appear  to  be  within  the  purview  of  the  Covenant  that, 
should  a  question  arise  as  to  whether  the  Monroe  Doctrine  was 
or  was  not  applicable  in  a  given  dispute,  such  dispute  should 
not  be  submitted  to  arbitration  or  the  Council  for  peaceful 
settlement  merely  because  the  United  States  claimed  that  it  con- 
cerned the  Monroe  Doctrine.  If  the  doctrine  is  applicable  it  will 
be  controlling,  but  it  is  not  a  reasonable  construction  of  the  Cov- 
enant that  one  of  the  parties  to  the  dispute  shall  itself  determine 
whether  or  not  the  Monroe  Doctrine  is  applicable  and  therefore 
controlling  upon  the  subject  matter  of  the  dispute.  If  it  be  deemed 
desirable  or  necessary  that  the  United  States  should  not  only 
determine  what  the  Monroe  Doctrine  is  but  also  whether  it  is 
controlling  in  any  dispute  which  may  arise,  then  notice  of  an 
amendment  to  that  effect  would  be  necessary.  The  Monroe 
Doctrine  having  been  recognized  as  a  fundamental  principle — 
and  it  may  be  noted  for  the  first  time  formally  recognized  by  other 
sovereign  powers — to  assume  the  attitude  of  dictator  with  respect 
to  its  application  in  international  disputes  would  indicate  an 
attitude  of  distrust  inconsistent  with  the  traditional  policy  of  the 
United  States  to  encourage  peaceful  settlements. 
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V.  Conclusions. 

The  Proposal  Approved. — Your  Committee  is  of  the  opinion 
that  the  treaty,  including  the  proposals  for  a  League  of  Nations, 
should  be  ratified  without  amendment. 

The  world  is  anxious  to  return  to  a  more  settled  condition, 
which  awaits  the  termination  of  the  great  war. 

If  amendments  are  proposed  by  the  United  States,  other  gov- 
ernments would  undoubtedly  propose  amendments  and  it  is  un- 
likely that  a  second  conference  could  produce  a  more  satisfactory 
treaty. 

Effect  of  Reservations. — Reservations  which  make  changes  in 
the  provisions  of  the  treaty  are  in  effect  proposed  amendments 
and  therefore  reject  the  treaty.  Reservations  which  are  merely 
declarations  of  interpretation  do  not  defeat  the  treaty  and  al- 
though they  place  the  government  making  them  on  record  in  an 
expression  of  its  views  are  not  binding  upon  other  parties  to  the 
treaty. 

A  reservation  which  undertakes  to  strike  out  the  proviso  with 
respect  to  the  fulfillment  of  obligations  concerning  the  two 
years'  notice  of  withdrawal,  a  reservation  which  undertakes  to 
eliminate  Article  10,  a  reservation  which  attempts  to  except  from 
the  disputes  to  be  submitted  for  peaceful  settlement  those  which 
the  United  States  determines  for  itself  are  domestic  or  come 
within  the  Monroe  Doctrine,  are  in  effect  amendments. 

A  reservation  which  construes  the  meaning  of  the  word  "  obli- 
gation "  or  the  manner  in  which  the  obligation  is  to  be  deter- 
mined in  the  proviso  with  respect  to  the  two  years'  notice  of  with- 
drawal, a  reservation  to  the  effect  that  Congress  alone  under 
Article  10  has  power  to  make  and  must  determine  whether  it 
will  or  not  make  war,  a  reservation  defining  the  meaning  of  the 
word  "  domestic  "  as  including  immigration,  the  tariff,  or  other 
subjects,  a  reservation  defining  the  scope  and  meaning  of  the 
Monroe  Doctrine,  are  interpretative  declarations  which  do  not 
amend  the  treaty,  neither  do  they  bind  the  other  signatories  but 
merely  serve  notice  as  to  the  construction  placed  upon  those 
terms  by  the  United  States. 

In  the  opinion  of  your  committee  the  treaty  should  be  unquali- 
fiedly ratified  for  the  reasons  that  none  of  the  changes  suggested 
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are  of  such  importance  as  to  warrant  the  rejection  of  the  treaty 
or  the  delay  and  risk  involved  in  its  resubmission  to  the  Con- 
ference. The  Covenant,  however,  should  be  clarified  by  amend- 
ment but  instead  of  attempting  to  amend  it  at  the  present  Peace 
Conference  it  should  be  amended,  after  ratification,  in  the  man- 
ner provided  by  Article  26  of  the  Covenant.  Such  procedure 
would  not  delay  the  ratification  of  the  peace  treaty  and  could 
more  readily  be  accomplished,  inasmuch  as  it  requires  only  the 
concurrence  of  the  nine  members  composing  the  Council  and  a 
majority  of  the  members  constituting  the  Assembly,  whereas 
amendment  at  the  Peace  Conference  requires  unanimous  action. 
This  was  the  policy  followed  at  the  time  of  the  adoption  of  the 
Constitution  of  the  United  States.  After  the  ratification  of  the 
Constitution,  amendments  were  proposed,  pursuant  to  the  pro- 
visions for  amendment  in  the  Constitution  itself,  and  within  two 
years  were  adopted  by  the  states. 

Proposed  Amendments  to  the  Covenant. — There  are  certain 
provisions  of  the  Covenant  which  in  the  opinion  of  your  com- 
mittee should  be  amended,  not  by  reservations  which  if  merely 
interpretative  declarations  have  no  binding  effect  and  if  actual 
amendments  would  require  resubmission  of  the  treaty  to  the 
Peace  Conference  but  by  the  means  provided  in  Article  26  of 
the  Covenant  for  amendment  of  the  Covenant  itself  by  the  mem- 
bers of  the  League.  After  unqualified  ratification  of  the  treaty, 
notice  should  be  served  upon  the  members  of  the  League  of  pro- 
posed amendments  to  the  Covenant  making  it  clear 

(1)  That  the  obligations  referred  to  in  the  proviso  with 
respect  to  withdrawal  upon  two  years'  notice  are  obligations 
which  have  been  established  prior  to  the  expiration  of  the  two 
years'  notice  by  an  award  of  arbitration,  a  decision  of  the  Per- 
manent Court  of  International  Justice,  a  unanimous  decision 
of  the  Council  or  an  equivalent  decision  by  the  Assembly ; 

(2)  That  questions  concerning  immigration  and  the  tariff, 
where  such  questions  do  not  arise  out  of  international  engage- 
ments, are  purely  domestic  questions  concerning  which  the 
League  has  no  jurisdiction; 

(3)  That  it  is  recognized  that  the  Monroe  Doctrine  prohibits 
any  acquisition  by  any  non-American  power,  by  purchase  or  in 
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any  other  manner,  of  any  territory,  possession  or  control  in  the 
Western  Hemisphere. 

Reasons  for  Approval. — There  are  times  in  the  history  of  the 
human  race  when  it  becomes  possible  to  take  great  steps  to  pro- 
mote the  welfare  of  mankind.  The  shock  of  the  great  war  has 
made  apparent  the  need  for  a  farther  step  in  social  and  political 
evolution — the  organization  of  states  in  a  League  established 
upon  principles  of  right  and  opportunity  with  the  avowed  pur- 
pose of  securing  peace. 

If  the  governments  of  the  enlightened  states  do  not  avail 
themselves  of  this  opportunity  now  it  may  not  recur  for  many 
generations. 

In  the  following  paragraphs  we  have  set  forth  some  of  the 
considerations  which  lead  us  to  favor  the  proposal  that  the 
United  States  should  join  with  the  other  liberty-loving  states 
in  the  organization  of  the  League  of  Nations. 

Co-Operation  in  Place  of  Competition. — The  condition  which 
prevailed  before  the  great  war  of  national  enmities,  rival  com- 
binations in  alliance,  competitive  armaments,  reliance  upon  and 
preparation  for  war  as  the  arbiter  of  international  disputes 
which  reached  its  climax  in  the  German  philosophy  that  "  might 
makes  right"  has  brought  distress,  disease,  devastation  and 
death.  The  competitive  system  has  failed.  It  is  proposed  to 
undertake  in  its  place  international  co-operation. 

Not  Internationalism. — The  proposed  plan  for  a  League  of 
Nations  is  the  beginning  of  the  political  organization  of  the 
world,  without  which  there  can  be  no  enduring  peace. 

The  proposal  is  not  internationalism  if  internationalism  be 
defined  to  mean  the  obliteration  of  national  life  and  indepen- 
dence, but  it  is  a  League  of  States  which  undertake  to  act 
together  in  a  common  purpose  to  achieve  international  peace 
and  security. 

Not  a  Super-State. — The  League  is  not  a  super-state,  neither 
is  it  a  United  States  of  the  World.  It  does  not  provide  for  levy- 
ing taxes,  nor  for  the  conscription  of  an  international  army  or 
navy,  nor  does  it  establish  an  international  parliament  with 
power  to  legislate  by  majority  vote.  It  does  not  go  so  far  as  the 
Federation  of  American  Colonies,  which  existed  from  1776-1787. 
preceding  the  organization  of  the  Union. 
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No  Longer  Isolation. — The  war  has  demonstrated  this  fact, 
that  as  a  practical  matter  there  is  no  longer  isolation,  whether 
we  wish  it  or  not.  A  great  calamity,  economic,  social,  or  political, 
in  any  state  affects  the  whole  world  and  may,  as  it  did  in  this  war, 
involve  the  world  in  war.  We  are  among  the  nations  of  the 
world,  associated  with  them  whether  we  will  or  not.  It  is  better 
that  the  association  be  organized  in  a  League  intent  upon  peace 
than  that  it  be  unorganized  preparing  for  war.  That  there  are 
problems  left  unsolved,  that  there  is  and  can  be  no  absolute  as- 
surance that  the  plan  will  prevent  all  wars,  that  the  organization 
proposed  is  not  perfect,  may  be  conceded,  but  they  are  not  valid 
arguments  against  the  ratification  of  the  treaty,  especially  as  a 
way  is  provided  for  amendment  of  the  Covenant. 

A  Moderate  Plan. — There  is  wisdom  in  moderation.  The 
proposal  does  not  attempt  to  go  too  far  and  so  invite  failure  and 
it  goes  far  enough  to  give  assurance  of  an  earnest  effort  at  co- 
operation in  promoting  good  will  and  peace. 

Best  Available  Plan. — The  plan  is  the  best  that  the  representa- 
tives of  32  signatory  powers  at  the  Peace  Conference  could  agree 
upon.  Arguments  similar  to  those  advanced  against  the  League 
were  presented  against  the  adoption  of  the  Constitution  of  the 
United  States,  and  it  required  amendment  to  perfect  the  Union. 
The  Covenant  of  the  League  will  from  time  to  time  require 
amendment  and  only  through  the  experience  of  its  actual  op- 
eration will  it  be  possible  to  perfect  it. 

Substitutes  Reason  for  Force. — We  recognize  that  there  are  in 
the  life  of  the  world  things  worse  than  war  in  spite  of  its  horrors. 
Slavery  is  worse  than  war;  a  submission  to  oppression  and  in- 
justice is  worse  than  war.  Men  will  fight  to  gain  freedom  and 
to  establish  justice  as  long  as  the  divine  spark  of  righteousness 
guides  their  conduct,  unless  these  objects  may  be  obtained  with- 
out such  useless  sacrifice.  The  League  is  justified  in  setting  its 
face  against  war  in  that  it  provides  other  means  for  attaining 
liberty,  justice  and  security. 

Guarantees  a  Hearing. — The  League  guarantees  a  hearing  in 
all  cases  of  international  dispute,  and  stays  those  who  would  make 
war  upon  any  state,  however  weak.  The  Covenant  not  only  de- 
clares against  war,  but  by  agreement  for  concerted  action  in  the 
use  of  economic  and,  if  necessary,  military  power,  the  success 
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of  war  to  attain  a  given  purpose  is  made  unlikely;  and  through 
the  prescription  of  open,  just  and  honorable  relations  between 
nations  it  has  undertaken  to  render  war  unprofitable  and  unde- 
sirable, in  that  rights  may  be  attained  through  an  appeal  to 
reason  rather  than  an  appeal  to  arms. 

Curb  on  Militarism. — By  the  mutual  undertaking  to  submit 
international  disputes  for  peaceful  settlement,  the  League  offers 
the  only  hope  for  the  permanent  suppression  of  militarism  among 
states  and  the  establishment  in  its  place  of  a  new  era  of  the  reign 
of  law  and  peace  in  the  world.  This  new  Covenant  among  states 
is  the  natural  evolution  among  men  for  concerted  action  in  the 
interest  of  the  general  welfare.  It  puts  a  curb  on  the  worst  and 
gives  an  opportunity  for  expression  of  the  best  in  human  nature. 

Necessary  to  Enforcement  of  Treaty  Terms. — The  League  pro- 
vides the  means  and  agencies  necessary  for  putting  into  effect 
the  terms  imposed  upon  the  enemy  and  to  modify  them  as 
occasion  may  require;  appointing  the  necessary  commissions, 
interpreting  and  applying  the  treaty  provisions  in  case  of  dis- 
pute; establishing  boundary  lines;  setting  up  r6gimes  of  ad- 
ministration in  European  territory  taken  from  Germany ;  passing 
upon  the  revival  of  treaties,  the  obligations  of  Germany  with 
respect  to  export  and  import  duties,  debts,  property  rights  and 
contracts;  supervising  the  administration  of  Kiel  Canal,  the 
Saar  Basin,  railroad  and  telegraphic  facilities  between  East 
Prussia,  Poland  and  Danzig,  international  waterways  including 
the  Danube,  the  Ehine  and  the  Elbe,  the  Oder,  the  Vltava  and 
the  Niemen;  supervising  the  plebiscite  concerning  the  annexa- 
tion by  Belgium  of  Eupen  and  the  Malmedy;  and  exercising  the 
important  power  of  investigation  to  ascertain  whether  Germany 
is  in  fact  fulfilling  the  terms  imposed  by  the  treaty. 

Necessary  to  Small  States  and  Newly  Created  Republics. — The 
experience  of  Belgium  has  demonstrated  that  unless  the  peace  is 
organized  the  life  of  small  states  is  not  secure.  Belgium  and 
Serbia  are  to  be  restored  as  far  as  is  humanly  possible.  Poland, 
Czecho-Slovakia,  the  Serb-Croat-Slovene  and  other  states,  which 
have  long  struggled  for  national  life  are  set  up  as  independent 
republics.  The  protection  of  the  League  is  required  to  safeguard 
them  against  aggression  while  they  are  developing  in  their  new 
life.    Without  the  League  these  states  are  mere  names. 
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Lessens  the  Causes  of  War. — The  main  purpose  of  the  League 
being  to  effect  peace,  it  has  not  only  provided  the  machinery  for 
enforcing  peace  but  also  the  machinery  for  removing,  as  far  as 
possible,  the  causes  of  war. 

Compels  Peaceful  Settlements. — The  two  great  causes  of  war 
are  fear  and  misunderstanding.  A  sense  of  security  will  grow 
as  it  becomes  apparent  that  the  League  will  protect  the  weak 
against  aggression,  insisting  with  all  its  power  upon  peaceful 
settlements.  This  is  effected  by  the  agreement  to  submit  inter- 
national disputes  for  peaceful  settlement  and  the  prevention  of 
war  pending  inquiry,  backed  by  the  economic  sanctions  enumer- 
ated and  the  undertaking  of  Article  10. 

Provides  Continuing  Conference. — Misunderstanding  can  only 
be  removed  by  conference,  and  provision  is  made  for  continuing 
conference  in  the  Council  and  the  Assembly.  Misunderstandings, 
therefore,  may  be  removed  before  they  grow  into  occasions  of  war. 
By  mutual  agreement  measures  may  be  taken  for  the  general 
welfare. 

Requires  Filing  of  Treaties. — Another  cause  of  war  has  been 
secret  treaties.  Under  the  provisions  of  the  League,  the  Cove- 
nant is  made  the  fundamental  law  inasmuch  as  it  is  provided 
that  no  treaty  shall  be  inconsistent  with  it  and  that  all  treaties 
which  have  heretofore  been  made  which  are  inconsistent  with  it 
shall  be  abrogated.  Open  diplomacy  is  secured  for  the  future  by 
the  requirement  that  no  convention  or  international  engagement 
shall  be  binding  unless  it  is  registered  with  the  Secretariat  and 
by  the  provision  for  its  publication. 

Cares  for  Backward  Races. — Another  cause  of  war  which  it  is 
sought  to  remove  is  the  exploitation  of  backward  peoples  who,  for 
the  first  time  in  history,  are  recognized  to  be  the  wards  of  the 
civilized  world  and  are  placed  under  the  administration  of  man- 
datories who,  as  trustees,  must  report  concerning  their  trust  to 
the  League. 

A  Protection  Against  Bolshevism. — Another  cause  of  war  has 
been  the  growing  discontent  of  the  masses  of  the  people  who  have 
sought  to  better  their  conditions  by  overthrowing  all  authority, 
not  only  bringing  upon  themselves  great  misery  but  endangering 
the  peace  of  the  world.    To  remove  this  menace  the  members  of 
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the  League  undertake  to  secure  and  maintain  fair  and  humane 
conditions  of  labor,  have  declared  a  bill  of  rights  and  formed  a 
Permanent  Organization  of  Labor. 

Co-Operation  in  Matters  of  Mutual  Concern. — The  proper  regu- 
lation of  trade  in  arms  and  munitions  in  countries  where  such 
control  is  necessary  in  the  common  interest;  the  maintenance 
of  freedom  of  communication  of  transit  and  equitable  treatment 
for  the  commerce  of  all  members  of  the  League ;  the  prevention 
and  control  of  disease;  the  improvement  of  health  and  the 
mitigation  of  suffering,  are  all  matters  of  concern  to  the  League 
for  those  matters  may,  any  of  them,  develop  causes  of  war.  The 
best  guarantee  of  peace  is  co-operation  in  the  promotion  of  the 
general  welfare  and  so  the  League  undertakes  supervision  in 
matters  which  concern  the  common  interest  and  will  supervise  all 
international  bureaus,  will  appoint  its  own  committees  for  the 
purpose  of  making  investigation  and  report  with  a  view  to  recom- 
mending to  the  members  of  the  League  such  measures  as  may  be 
mutually  agreed  upon. 

Well  Organized. — The  plan  of  the  League  looks  to  the  future. 
It  contemplates  starting  with  45  states,  if  all  those  invited  should 
join,  and  it  makes  provision  for  the  inclusion  of  additional  self- 
governing  states,  including  the  Central  Powers,  upon  their  giving 
the  guarantees  required. 

In  the  establishment  of  the  Council  and  the  Assembly  with  the 
Secretariat,  appropriate  organs  are  provided  for  the  co-operation 
undertaken.  The  jurisdiction  of  those  bodies  is  defined  in  gen- 
eral terms  as  "any  matter  within  the  sphere  of  action  of  the 
League  or  affecting  the  peace  of  the  world."  The  specific  powers 
have  been  purposely  left  in  large  measure  undefined  thereby 
making  it  possible  to  develop  the  League  organs  and  institutions 
as  experience  may  demand. 

Provides  for  Amendment. — The  Covenant  is  not  presented  as 
a  final,  unchangeable  undertaking  but  provision  is  made  for 
amendment,  so  the  Covenant  contains  the  means  of  its  own 
perfecting. 

World  Court. — One  of  the  important  provisions  in  the  Cov- 
enant is  the  undertaking  to  establish  a  Permanent  Court  of  In- 
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ternational  Justice  as  a  means  to  promote  peace.  An  obligation 
is  imposed  upon  the  Council  to  submit  to  the  members  of  the 
League  for  adoption  plans  for  the  establishment  of  this  court 
This  in  itself  is  a  great  step  forward  toward  the  reign  of  law. 

After  this  court  has  been  established  and  it  has  gained  the 
confidence  of  the  nations,  its  jurisdiction  should  not  be  limited 
to  such  disputes  as  the  parties  may  submit  but  the  Covenant 
should  be  so  amended  as  to  require  the  submission  to  the  court 
of  all  justiciable  international  questions. 

Limitation  of  Armaments. — Another  great  step  in  the  direc- 
tion of  peace  is  the  agreement  upon  the  limitation  of  armaments 
found  in  the  Covenant:  "  The  members  of  the  League  recognize 
that  the  maintenance  of  peace  requires  the  reduction  of  national 
armaments  to  the  lowest  point  consistent  with  national  safety, 
and  the  enforcement  by  common  action  of  international  obliga- 
tions." 

The  good  faith  of  the  parties  to  the  League  and  therefore  the 
success  of  the  undertaking  will  in  large  measure  depend  upon  the 
success  of  the  Council  in  formulating  the  plan  for  the  reduction 
of  armaments  and  the  attitude  of  the  members  of  the  states  in 
acting  upon  it. 

Status  Quo. — The  fear  that  the  League  may  prevent  the  chang- 
ing of  the  status  quo  is  not  well  founded.  Changes  have  been 
and  may  again  be  effected  by  peaceful  means  as  in  the  union  and 
and  subsequent  separation  of  Sweden  and  Norway,  and  as  in  the 
transfer  of  the  Virgin  Islands  by  Denmark  to  the  United  States. 
In  fact,  in  the  treaty  itself  there  is  a  recognition  that  the  status 
may  be  changed  inasmuch  as  it  is  expressly  provided  that  Aus- 
tria may  not  unite  with  Germany  except  by  the  consent  of  the 
Council,  this  having  been  imposed  upon  Germany  as  one  of  the 
terms  of  peace.  The  League,  in  fact,  affords  an  opportunity  for 
changing  the  status  quo  by  peaceful  means  while  at  the  same 
time  by  its  mutual  defensive  undertaking  protects  all  its  members 
against  external  aggression. 

Little  Bisk. — The  United  States  runs  little  risk  in  becoming 
a  member  of  the  League  for  it  is  given  a  permanent  place  at  the 
Conference  of  both  the  Council  and  the  Assembly,  whose  action  on 
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all  matters  in  the  nature  of  legislation  and  other  important 
matters  must  be  unanimous. 

These  organs  may  give  advice  or  make  proposal,  but  before 
such  advice  or  proposal  becomes  effective  it  must  be  approved 
by  the  United  States  and  the  other  members. 

There  is  agreement  to  undertake  such  matters  as  may  be 
unanimously  agreed  upon.  In  the  case  of  a  dispute,  there  is  no 
agreement  on  the  part  of  the  defeated  party  to  put  into  effect 
even  a  unanimous  adverse  decision  of  the  council  but  merely  an 
agreement  not  to  wage  war  in  support  of  a  contention  submitted 
and  so  decided. 

Opportunity  to  Withdraw. — Opportunity  to  withdraw  upon 
two  years'  notice  is  afforded,  and  if  the  Covenant  be  amended 
in  such  manner  that  a  member  cannot  assent,  withdrawal  may 
be  effected  by  merely  giving  notice  of  its  dissent. 

The  Making  of  War. — The  undertaking  of  war  may  not  be 
required  without  the  action  of  the  Congress  of  the  United  States. 

It  is  believed  that  the  very  existence  of  the  League  will  mini- 
mize the  necessity  for  waging  war,  but  if  war  became  neces- 
sary it  would  only  be  waged  upon  the  unanimous  advice  of  the 
Council  in  which  our  representative  must  concur.  Such  a  war 
would  be  the  use  of  force  to  maintain  the  League,  to  support  the 
reign  of  law  against  a  disturber  of  the  common  peace.  Our 
moral  obligation  would  require  us  to  do  our  share  should  such  an 
event  ever  arise,  as  we  have  done  it  in  the  great  war  and  as  we 
would  probably  be  obliged  to  do  whether  or  not  the  League  is 
organized. 

The  Securing  of  Peace. — It  is  particularly  fitting  that  the 
United  States  should  support  the  proposal  for  this  League.  The 
League  is  based  upon  our  own  experience  in  a  federation  of  states 
enjoying  liberty  and  peace.  It  has  been  our  high  destiny  to  join 
with  our  Allies  in  preventing  the  destruction  of  liberty  and  estab- 
lishing it  as  the  governing  principle  in  the  life  of  states.  Upon 
entering  the  waT  we  expressed  it  as  our  desire  and  purpose  to 
secure  not  only  for  ourselves  but  for  all  nations  of  the  world  an 
enduring  peace  based  upon  those  principles  of  liberty  and  of 
justice,  which  we  enjoy.  The  League  is  organized  for  that  pur- 
pose.   Should  the  United  States  refuse  to  enter  the  League  it 
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would  defeat  its  organization ;  should  the  United  States  join,  it 

gives  the  best  assurance  of  its  success. 

Respectfully  submitted, 

William  H.  Wadhams, 
Frederick  N.  Judson, 
Edgar  A.  Bancroft. 

The  undersigned  members  of  the  committee  do  not  concur  in 
the  foregoing  report. 

Henry  St.  George  Tucker, 
Charles  Blood  Smith. 
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V. 

CONTRIBUTIONS  OF  THE  SECTION  OF 
COMPARATIVE  LAW. 

A. 
EDITORIAL  MISCELLANY. 

Our  Dutch  brethren  recently  launched  the  International  Inter- 
mediary Institute,  the  Hague,  and  the  attention  of  the  American 
Bar  is  especially  invited  to  the  statement  officially  given  by  the 
institute  of  its  history  and  purposes : 

"  Its  history  is  very  soon  and  briefly  told.  For  many  years  in 
the  practice  of  international  law,  the  lack  of  all  kinds  of  details, 
that  would  be  of  value  to  the  student  as  well  as  to  the  man  of 
practice,  has  been  keenly  felt. 

"  Efforts  have  been  made  to  supply  this  want,  these,  however, 
were  often  doomed  to  failure.  Some  Dutchmen — it  was  still  in 
the  very  middle  of  the  terrible  war — then  put  their  heads  to- 
gether, who  they  were  is  a  matter  of  no  importance ;  their  names 
will  be  found  among  the  80  or  so  who  helped  to  found,  either  by 
lending  their  names  or  by  giving  their  money  or  by  their  labors 
in  the  international  sphere,  the  International  Intermediary  Insti- 
tute. These  set  to  work,  they  sought  supporters,  assistants,  fel- 
low-workers, and  brought  these  together.  Great  commercial 
undertakings,  companies,  also  private  individuals,  all  of  influ- 
ence and  significance  in  industry,  trade  and  the  financial  world, 
or  in  science,  gave  money  or  placed  their  names,  energy  or  knowl- 
edge at  the  service  of  this  great  purpose. 

"This  purpose  was  twofold:  Dutch  diid  International.  It 
was  desired  that  Holland  should  show  by  a  deed  that  it  would  do 
something  for  the  international  cause,  and  it  was  desired  at  the 
same  time  to  serve  this  latter.  It  was  considered  that  this  could 
not  better  be  achieved  than  by  the  institution  of  an  universal  in- 
formation office,  erected  by  Dutch  money  and  conducted  by  Dutch- 
men, that  would  answer  questions  gratuitously,  collect  material, 
and  place  this  at  everyone's  disposal,  irrespective  of  nationality. 
These  questions  are  confined,  on  the  one  hand,  to  subjects  of 
public  law,  national  and  international  law  and  jurisdiction;  on 
the  other  hand,  to  economic  statistics  or  commercial  policy.  All 
questions  of  a  personal  or  secret  character  are  excluded.  It  will 
be  seen  that  the  field  is  a  very  wide  one,  so  wide  that  work  at  the 
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offices  of  the  institute  is  divided  into  a  central  department,  and 
three  sub-departments,  to  which  within  a  measurable  distance  of 
time,  a  fourth  will  be  added.  Work  is  carried  on  unceasingly  and 
steadily,  when  the  offices  are  closed  this  work  has  often  to  be 
taken  home,  the  day  being  too  short.  The  10-hour  day,  is  for 
many,  a  self-imposed  duty. 

"  An  idea  of  the  versatile,  extensive  and  difficult  task  is  seen 
in  the  bulletin  of  the  institute,  the  second  year  of  publication  of 
which  was  opened  with  a  volume  of  more  than  335  pages.  A 
dozen  subjects  are  treated  in  this,  that  are  of  great  value  to  the 
student  and  the  man  of  practice.  We  mention  only  a  collection, 
arranged  in  chronological  order,  of  all  kinds  of  documents  having 
reference  to  the  conclusion  of  peace,  an  alphabetical  review  of 
judgments  pronounced  by  the  civil  courts  upon  international 
matters,  a  list  of  official  documents  lodged  or  exchanged  at  the 
Peace  Conference  at  Paris.  An  alphabetical  summary  of  the 
diplomatic  relations  that  have  been  entered  into  between  the 
various  states  since  jjeace,  and  the  acknowledgment  of  newly 
established  states;  a  list  of  the  several  treaties  and  other  inter- 
national agreements  effected  recently,  a  narration  of  the  various 
attempts  that  have  been  made  to  promote,  or  to  bring  about  the 
resumption  of  good  relations  among  the  states  mutually  in  the 
economic  sphere;  numbers  of  important  prescriptions,  regula- 
tions, decisions,  etc.,  by  the  authorities  in  the  Dutch  East  Indies, 
issued  during  the  war ;  a  discussion  of  the  various  consequences 
which  treaties  effected  by  Holland  have  had  hitherto  not  pub- 
lished anywhere,  in  which  regulations  are  laid  down  for  the  exe- 
cution of  judgments  by  a  court  outside  of  Italy,  in  that  country 
or  its  colonies. 

"  This  is  not  all :  it,  however,  gives  an  idea  of  the  extent  of  the 
material  handled  in  a  single  edition  of  the  bulletin,  all  arranged 
in  order  and  made  available  for  use. 


"  That  versatility  is  reflected,  apart  from  in  the  Bulletin,  in 
the  numerous  questions  that  reach  the  institute  daily,  from  all 
parts  of  the  world,  all  of  which  must  have  a  satisfactory  answer. 
This  is  no  mean  or  irresponsible  task,  and  it  will  be  understood 
that  the  director  has  need  beside  his  staff  of  officials,  clerks  and 
regular  coadjutors,  of  expert  advice.  For  this  purpose  care  has 
been  taken  to  provide  him  with  a  Managing  Board  and  an 
Executive  Committee,  of  which,  especially  the  latter,  at  regular 
intervals,  as  well  as  whenever  he  may  require  it,  he  is  enabled 
to  procure  advice.  These  bodies  are  very  competent  to  furnish 
such  advice  since  the  members  are  all  well  known  and  leading 
persons  bearing  excellent  reputations  in  the  spheres  of  inter- 
national law  and  economics,  both  in  Holland  and  abroad. 
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"Further,  there  is  the  Counsel  of  Patrons  that,  beside  the 
many  who  created  the  financial  conditions  upon  which  the  great 
work  could  be  set  up,  consists  of  Holland's  leading  men  in  the 
international  sphere. 

u  It  may  thus  be  said  that  the  ship  has  not  only  been  launched, 
but  as  both  the  owners  and  the  crew  hope,  it  has  already  proved 
its  seaworthiness. 

"  Those  who  are  desirous  of  seeing  the  Dutch  flag  play  a  r&le 
in  an  honorable  manner  on  the  international  seas  will  accompany 
it  with  their  best  wishes  on  its  voyage. 

"Among  the  members  of  the  Managing  Board  are:  Mr. 
Justice  B.  C.  J.  Loder,  a  member  of  the  Judicial  Committee  of 
the  Council  of  State;  Prof.  C.  van  Vollenhoven,  of  Leyden  Uni- 
versity; Prof.  Jhr.  van  Eysinga,  of  Leyden  University,  and  an 
authority  on  the  question  of  Rhine  navigation ;  among  those  who 
have  seats  on  Council  of  Patrons  are  the  Ministers  of  State, 
Jhr.  Dr.  A.  P.  C.  Van  Karnebeek,  Jhr.  de  Savornin  Lehman; 
Dr.  Th.  Heemskerk,  at  present  Minister  of  Justice;  Dr.  D.  J. 
Jitta,  a  member  of  the  Council  of  State;  the  present  Minister 
for  Foreign  Affairs,  Jhr.  Dr.  H.  A.  van  Karnebeek;  Prof.  Dr. 
A.  A.  H.  Struycken,  a  member  of  the  Council  of  State ;  Messrs. 
C.  J.  K.  va  Aalst,  late  of  the  N.  0.  T.,  and  Mr.  H.  Colyn, 
ex-Minister  for  War,  have  been  recently  elected. 

"  The  conduct  of  the  institute  has  been  entrusted  to  Dr.  C.  J. 
Torley  Duwel,  who  will  be  very  pleased  to  receive  and  give  atten- 
tion to  all  and  any  inquiries  that  may  be  addressed  to  the  insti- 
tute at  No.  6  Oranjestraat,  The  Hague." 


The  Comparative  Law  Section  is  glad  to  report  that  our  fellow 
editor,  A.  Stanislao  du  Bess6  (Via  del  Tritone  53,  Rome,  Italy), 
has  returned  from  his  long  military  service  in  the  Italian  Army 
and  will  hereafter  contribute  to  our  columns.  We  rejoice  that 
his  services  in  the  artillery  branch  of  the  Italian  Army  were  with- 
out mishap  to  himself,  and  that  we  shall,  in  the  future,  have 
reports  from  him  upon  the  developments  of  law  and  jurispru- 
dence in  his  country. 

OBITUARY. 

The  Editorial  Staff  of  the  Section  of  Comparative  Law  regrets 
exceedingly  to  announce  the  death  of  our  fellow  editor  for  the 
country  of  Holland,  Mr.  Adolph  L.  Pincoffs,  on  November  25, 
1919,  in  New  York  City,  after  an  attack  of  pneumonia. 

His  contributions  to  the  bureau  were  valuable,  and  much 
appreciated,  and  his  loss  will  be  greatly  felt. 
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The  following  information  is  quoted  from  "Who's  Who  in 
New  York  »: 

"Adolph  L.  Pincoffs:  Lawyer;  born  Rotterdam,  Holland, 
July  3,  1852;  son  of  Lewis  and  Esther  (Raphael)  Pincoffs;  edu- 
cated in  public  school  and  by  private  tutors,  University  of  Leyden, 
Holland,  J.  U.  D.,  LL.  B.,  1882;  married  in  Chicago,  1887,  Adele 
M.  Demarle ;  children :  Sophie,  Adele,  Eugenie,  Marie.  Practised 
law  in  Holland  from  1874-1879;  admitted  to  New  York  Bar, 
1884;  was  for  many  years  partner  Judge  Noah  Davis;  made 
specialty  of  trade-mark  law.  Member  Association  Bar  of  New 
York." 
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B. 
SPECIAL  AETICLES. 

1.  DUAL  NATIONALITY. 

By  John  Wesley  MoWilliams, 

of  the  Philadelphia  Bar. 

Some  months  prior  to  the  completion  of  the  Treaty  of  Peace 
with  Germany  the  Chairman  of  the  Immigration  Committee  of 
the  House  of  Representatives  introduced  a  resolution  affirming 
the  absolute  right  of  expatriation,  and  sensing  it  the  opinion  of 
the  American  Congress  that  the  Peace  Conference  incorporate 
this  right  as  one  of  the  fundamental  principles  of  the  League  of 
Nations. 

Expatriation  is  a  voluntary  renunciation  of  one's  nationality 
and  allegiance  by  becoming  a  citizen  of  another  country. 

The  question  of  expatriation  and  dual  allegiance  is  one  of  the 
vital  problems  of  American  foreign  relations,  and  its  intimate 
connection  with  the  happiness,  and  indeed  the  liberty  and  lives 
of  our  citizens  is  little  understood.  The  many  diplomatic  con- 
troversies in  which  our  State  Department  has  engaged  with 
foreign  nations  grow  out  of  two  conflicting  views  of  the  legal 
status  of  citizenship. 

"  The  position  of  the  United  States  is  definitely  stated  in  the 
Fourteenth  Amendment  to  the  Constitution,  which  provides: 
"All  persons  born  or  naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside/'  Thus  all  persons  born  in  the 
United  States  automatically  become  citizens  thereof,  irrespective 
of  the  nationality  of  their  parents,  unless  their  parents  are  within 
the  excepted  classes  of  ambassadors,  public  ministers  and  consuls, 
who  are  not  subject  to  our  jurisdiction.1  This  legal  conception  of 
citizenship  is  called,  after  the  terminology  of  Roman  law,  the  jus 
soli.  Besides  the  United  States,  it  is  adopted  by  Great  Britain, 
Portugal,  Argentine,  Brazil,  Chili,  Peru,  Venezuela  and  the  Cen- 
tral American  countries.    The  contrary  view,  held  by  practically 

1  See  also  Civil  Rights  Act    Rev.  Statutes  Sec.  1992. 


Digitized  by 


Google 


Dual  Nationality  205 

all  the  nations  of  Continental  Europe,  bases  an  individual's 
citizenship  on  the  nationality  of  his  parent.  This  principle  holds 
that  a  child  of  a  German  father,  for  example,  is  a  German  subject, 
irrespective  of  the  place  of  its  birth.    This  is  the  jus  sanguinis. 

An  example  of  the  conflicting  operation  of  these  two  theories 
of  law  is  that  of  a  child  who  is  born  in  a  foreign  land  of  parents 
who,  at  the  time,  are  citizens  of  another  country.  In  the  absence 
of  an  agreement  for  the  exclusive  application  according  to  the 
circumstances  of  one  or  the  other  of  such  laws,  the  condition  that 
actually  exists  as  to  such  child  is  described  by  the  term  Dual 
Allegiance." 

It  must  be  clear  then  that  when  nations  maintain  such  opposed 
views  of  citizenship  and  nationality,  and  where  there  is  no  definite 
and  recognized  agreement  between  them  for  the  operation  of  a 
single  established  principle,  the  position  of  our  naturalized,  and 
even  our  native  citizens  is  one  fraught  with  real  hardship. 

As  a  concrete  example,  ex-President  Roosevelt  in  his  book 
"  Pear  God  and  Take  Your  Own  Part,"  quoted  a  letter  from 
Mr.  P.  A.  Lelong,  Jr.,  of  New  Orleans,  La.,  to  the  then  Secretary 
of  State,  Mr.  Bryan,  under  date  of  March  27, 1915.  Mr.  Lelong 
wrote  as  follows : 

"  My  father,  P.  A.  Lelong,  was  a  native  of  Prance,  and  came 
to  New  Orleans  when  he  was  about  20  years  of  age;  lived  here 
about  40  years.  He  died  here  about  two  years  ago,  but  about 
five  years  before  his  death  took  out  naturalization  papers. 

"I  was  born  in  New  Orleans  June  18,  1880.  I  have  never 
been  out  of  the  United  States  and  have  regularly  voted  as  an 
American  citizen  since  I  reached  the  age  of  21  years,  and  if  war 
had  ever  occurred  between  Prance  and  the  United  States,  I  most 
certainly  would  have  fought  for  the  United  States.  I  have  held 
the  office  of  Township  Commissioner  in  Henderson  County,  North 
Carolina;  have  held  several  court  appointments,  both  federal  and 
state,  and  am  a  member  of  the  state  and  federal  bar,  and  have 
considered  myself  as  much  an  American  as  President  Wilson  or 

|  any  of  the  members  of  the  Cabinet. 

i  "  I  wish  to  visit  Prance  on  business  in  the  near  future,  and  am 

informed  by  Mr.  Perrand,  the  French  consul  here,  that  if  I  go 
to  Prance  I  would  be  either  impressed  into  the  French  service  or 
punished  for  not  having  reported  for  military  duty,  and  also  for 
having  served  in  the  state  militia  of  Louisiana  without  permission 
from  the  French  Government. 

1  Moore  International  Law  Dig.,  Vol.  3,  p.  518. 
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"  I  contend  that  if  the  French  Government  had  any  right  to 
claim  me  as  a  citizen  under  their  law,  in  time  of  peace,  they 
should  have  called  on  me  to  serve  my  three  years  in  their  mili- 
tary service. 

"  Wishing  to  know  whether  my  constitutional  privileges  as  an 
American  citizen  follow  me  wherever  I  go,  with  its  constitutional 
guarantees,  or  whether  the  United  States  Government  will  allow 
the  French  Government  to  act  in  the  manner  stated  by  Mr. 
Ferrand,  the  French  consul,  I  respectfully  request  an  answer  at 
as  early  a  date  as  possible." 

To  this  letter  the  following  reply  was  sent  on  April  2,  1915, 
by  Mr.  Lansing,  the  then  counsellor  for  the  State  Department: 

"  The  Department  has  received  your  letter  of  March  27,  1915, 
stating  that  you  expect  to  go  to  France  on  business  in  the  near 
future,  and  inquiring  whether  you  would  be  molested  by  the 
French  military  authorities.  You  say  that  you  were  born  in 
New  Orleans,  June  18,  1880,  and  that  your  father,  a  native  of 
France,  resided  in  this  country  about  40  years  and  obtained 
naturalization  papers  as  a  citizen  of  the  United  States  shortly 
before  his  death,  which  occurred  about  two  years  ago. 

"  Under  the  provisions  of  the  Fourteenth  Amendment  to  the 
Constitution  all  persons  born  in  the  United  States  and  subject 
to  the  jurisdiction  thereof  are  citizens  of  the  United  States. 
Section  1,  Article  VII  of  the  French  Civil  Code,  states  that  the 
following  are  Frenchmen :  s  Every  person  born  of  a  Frenchman 
in  France  or  abroad/ 

"  It  thus  appears  that  you  were  born  with  a  dual  nationality, 
and  the  Department  cannot  therefore  give  you  any  assurance  that 
you  would  not  be  held  for  the  performance  of  military  service 
in  France  should  you  voluntarily  place  yourself  within  French 
jurisdiction. " 

In  order  to  make  impossible  the  recurrence  of  a  situation  such 
as  described,  and  to  insure  everywhere  the  absolute  and  unquali- 
fied rights  of  American  citizens,  free  and  untrammeled  from  the 
asserted  claims  of  foreign  powers,  it  is  contended  that  the  League 
of  Nations  in  formulating  a  code  of  International  Law  should  go 
on  record  in  affirming  as  a  fundamental  principle  the  doctrine 
of  single  allegiance  and  the  absolute  right  of  expatriation,  so 
that,  when  an  individual  becomes  naturalized  and  renounces  his 
native  country,  he  is  for  every  purpose  on  an  exact  legal  equality 
with  the  native  born  of  his  adopted  country,  and  bound  to  no 
allegiance  and  subject  to  no  obligations  to  his  former  sovereign, 
except  the  responsibility  for  any  delicts  or  violations  of  law  com- 
mitted prior  to  his  emigration. 
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Although  the  League  of  Nations  covenant  itself  contains  no 
provisions  relating  to  expatriation,  it  has  been  made  one  of  the 
conditions  of  peace  that  Germany  shall  "recognize  any  new 
nationality  which  has  been  or  may  be  acquired  by  her  nationals 
under  the  laws  of  the  Allied  and  Associated  Powers,  and  in  accor- 
dance with  the  decisions  of  the  competent  authorities  of  these 
Powers,  pursuant  to  naturalisation  laws  or  under  treaty  stipula- 
tions, and  to  regard  such  persons  as  having,  in  consequence  of 
the  acquisition  of  such  new  nationality,  in  all  respects  severed 
their  allegiance  to  their  country  of  origin."  * 

This  provision  of  the  Peace  Treaty,  it  will  be  noted,  is  appli- 
cable solely  to  a  nationality  acquired  by  former  German  nationals. 
It  does  not  solve  the  problem  as  it  may  arise  between  American 
citizens  and  the  other  European  nations. 

Congress  has  given  formal  legislative  expression  to  the  obli- 
gation of  the  United  States  to  extend  the  same  protection  abroad 
to  naturalized  as  to  native  citizens.  The  resolution  of  July  27, 
1868/  reads : 

"Whereas,  The  right  of  expatriation  is  a  natural  and  in- 
herent right  of  all  people  indispensable  to  the  enjoyment  of  the 
rights  of  life,  liberty  and  the  pursuit  of  happiness;  and  whereas, 
in  the  recognition  of  this  principle  the  government  has  freely 
received  emigrants  from  all  nations  and  invested  them  with  the 
rights  of  citizenship ;  and  whereas,  it  is  claimed  that  such  Ameri- 
can citizens,  with  their  descendants,  are  subjects  of  foreign  states, 
owing  allegiance  to  the  governments  thereof;  and  whereas,  it  is 
necessary  to  the  maintenance  of  public  peace,  that  this  claim  of 
foreign  allegiance  should  be  promptly  and  finally  disavowed: 
Therefore  any  declaration,  instruction,  opinion,  order  or  decision 
of  any  officer  of  the  United  States  which  denies,  restricts,  im- 
pairs or  questions  the  right  of  expatriation,  is  declared  incon- 
sistent with  the  fundamental  principles  of  the  republic. 

"  All  naturalized  citizens  of  the  United  States,  while  in  foreign 
countries,  are  entitled  to  and  shall  receive  from  this  government 
the  same  protection  of  persons  and  property  which  is  accorded 
to  native-born  citizens." 

1  Treaty  of  Peace  with  Germany,  C.  4,  Article  278. 

4  Rev.  Stat.,  Sec.  1999. 

•Rev.  Stat,  Sec.  2000.  See  also  Sec.  2001,  where  it  is  made  the 
duty  of  the  President  to  "  use  such  means,  not  amounting  to  acts  of 
war,"  as  he  deem  necessary  to  effectuate  the  release  of  any  citizen 
wrongfully  held  by  a  foreign  government 
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Since  the  position  of  the  American  people,  as  expressed  in  the 
above  resolution,  is  an  unequivocal  insistence  upon  the  absolute 
right  of  individuals  to  change  their  citizenship  and  assume 
allegiance  to  their  adopted  country,  it  would  seem  that  no  dis- 
tinction can  be  made  between  native  and  naturalized  citizens,  so 
far  at  least  as  to  the  right  of  protection  from  the  asserted  demands 
of  foreign  nations.  Especially  must  this  be  so  when  it  is  remem- 
bered that  the  United  States  requires  that  before  an  individual 
may  become  a  naturalized  American  citizen,  he  shall  take  an 
oath  of  allegiance  and  fidelity  to  this  country,  and  abjure  all 
obligations  to  his  native  sovereign.9  For  his  allegiance,  we  pledge 
him  protection.  The  Supreme  Court  of  the  United  States  has 
said: 

"  The  very  idea  of  a  political  community,  such  as  a  nation  is, 
implies  an  association  of  persons  for  the  promotion  of  their 
general  welfare.  Each  one  of  the  persons  associated  becomes  a 
member  of  the  nation  formed  by  the  association.  Allegiance  and 
protection  are  in  this  connection  reciprocal  obligations.  The 
one  is  a  compensation  for  the  other,  allegiance  for  protection, 
and  protection  for  allegiance."* 

It  is  stated  by  one  of  the  great  writers  on  International  Law : 

"  Whoever  uses  a  citizen  ill,  indirectly  offends  the  state  which 
is  bound  to  protect  the  citizen,  and  the  sovereign  of  the  latter 
should  avenge  his  wrongs,  punish  the  aggressor,  and,  if  possible,, 
oblige  him  to  make  full  reparation,  since  otherwise  the  citizen 
would  not  obtain  the  great  end  of  the  civil  association,  which  is 
safety."' 

A  brief  examination  of  a  few  of  the  cases  which  have  involved 
the  alleged  dual  nationality  of  American  citizens  will  demonstrate 
the  dangerous  consequence  of  the  doctrine. 

A  passport  was  sought  for  a  youth  of  17  years  of  age,  born  in 
the  United  States,  but  who  desired  to  study  in  Germany.  His 
father  was  of  German  birth  and  had  never  been  naturalized- 
Mr.  Frelinghuysen,  Secretary  of  State,  wrote  as  follows : 

"As  such  a  citizen  he  is  entitled  to  a  passport.  This,  of 
course,  would  be  sufficient  protection  for  him  in  every  other 
country  but  that  of  his  father's  origin,  Germany.     Now,  of 

'  Act  June  29,  1906,  G.  3592,  Sec.  4,  as  amended,  Act  June  25,  1910, 
C.  401,  Sec.  3. 
T  Miner  vs.  Hoppersett,  21  Wall  162. 
1  Vattel,  Book  2,  C.  6,  Sec.  71. 
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course,  as  the  son  of  a  German  subject*  it  may  be  claimed  that 
he  is  subject  to  German  Military  Law,  and  that  not  beins  subject 
to  the  jurisdiction  of  the  United  States,  he  cannot  claim  the 
rights  secured  to  him  by  the  Fourteenth  Amendment  of  the 
Constitution.    It  is  proper,  therefore,  that  I  should  add  in  the 

interest  of  young  Mr.  J >  that  it  will  be  perilous  for  him 

to  visit  Germany  at  present." f 

0.  H.  B.  was  born  in  Baltimore,  Md.,  August  21,  1860,  of 
German  parents,  who  four  years  later  returned  to  Germany  tak- 
ing him  with  them.  He  remained  in  Germany  until  1881,  when 
he  was  examined  for  military  service,  and  being  unfit  was  ordered 
to  appear  the  next  year.  He  then  left  for  the  United  States, 
where  he  remained  for  the  rest  of  his  life.  The  State  Depart- 
ment advised  him: 

"  Upon  this  state  of  facts  you  are  under  our  laws  a  citizen  of 
the  United  States,  by  reason  of  your  birth  in  this  country,  but 
by  the  German  law,  you  are  a  subject  of  Germany.  Should  you 
voluntarily  place  yourself  again  within  German  jurisdiction,  this 
government  would  not  be  warranted  in  intervening  to  protect 
you  from  trial  and  punishment  for  violation  of  the  military  laws 
of  that  country."  " 

On  December  31,  1896,  the  American  Ambassador  at  Berlin 
requested  the  discharge  from  the  Prussian  military  service  of 
one  Alfred  Meyer.  He  stated  that  Meyer  was  born  in  Baltimore, 
Md.,  December  16,  1875,  and  that  his  father  was  a  naturalized 
citizen  of  the  United  States.  The  German  Government,  March 
14,  1897,  denied  that  the  elder  Meyer  was  naturalized  in  the 
United  States,  and  stated  that  as  Alfred  Meyer  had  returned 
with  his  father  to  Germany  in  1879  and  had  since  resided  there, 
with  the  exception  of  a  visit  to  Switzerland  in  1895,  he  was  to 
be  considered  a  Prussian  subject,  even  though  he  was  by  birth 
also  an  American  citizen.  Reference  was  made  to  a  note  of 
January  15,  1886,  in  the  case  of  Henry  Eabien,  as  showing  that 
the  treaty  of  February  22,  1868,  had  no  relation  to  persons  of 
double  nationality.  The  request  for  Meyer's  discharge  was, 
therefore,  refused.  The  government  of  the  United  States,  April 
20,  1897,  pointed  out  that  there  was  an  important  difference 
between  the  cases  of  Meyer  and  Eabien,  in  that  Eabien  made  a 
formal  declaration  before  a  German  tribunal  that  he  did  not 

•  143  MS.  Dom.  Lit  270. 
"202  MS.  Dom.  Lit  298. 


Digitized  by 


Google 


210    The  American  Bar  Association  Journal 

intend  ever  to  settle  in  America.  The  case  of  Ferdinand  Kever- 
mann,  in  1885,  was,  said  the  United  States,  a  case  in  point 
Revermann's  father  emigrated  to  the  United  States  from  Ger- 
many in  1850,  was  naturalized  in  Illinois  in  1856  and  resided 
continuously  in  America  till  1871.  The  son  was  born  in  Illinois 
in  1860,  was  taken  to  Germany  by  the  father  in  1871,  and  con- 
tinued to  reside  there  until  1880.  In  the  latter  year  the  landrath 
at  Miinster  certified  that  as  he  was  born  a  citizen  of  the  United 
States  his  name  would  be  stricken  from  the  military  rolls,  and 
this  was  done ;  and  Dr.  Busch,  the  German  Minister  for  Foreign 
Affairs,  while  contending  that  the  father  had  renounced  his 
American  naturalization,  said : 

"  American  law,  so  far  as  known  here,  contains  no  provision 
which  makes  the  renunciation  of  American  naturalization  by  the 
father  act  upon  his  minor  sons  also.  The  government  of  H.  M. 
the  Emperor  has,  therefore,  no  hesitation  in  recognizing  such 

persons  as  American  citizens Individuals  possessing  this 

character  cannot  be  made  to  perform  service  in  Germany ." 

In  June,  1897,  Meyer  was  discharged  from  the  army  as  "dienst- 
untauglich"  (unfit  for  service),  but  the  German  Government 
continued  to  maintain  its  opinion  as  to  his  liability  to  perform 
military  duty,  and  declined  to  release  him  from  such  liability. 
The  case  of  Revermann  was  declared  to  be  in  a  legal  sense 
different  from  that  of  Meyer,  said  the  German  Government : 

"  With  Revermann  it  was  the  case  of  an  American  citizen  who 
was  born  after  his  father  was  naturalized  in  America,  and  who, 
therefore,  never  possessed  German  nationality,  and  on  his  coming 
to  Germany  was  to  be  solely  regarded  an  American  citizen.  With 
Alfred  Meyer,  on  the  other  hand,  the  acquisition  of  American 
citizenship  was  based  solely  on  his  birth  in  the  United  States, 
while  the  naturalization  of  his  father  in  America  could  not  be 
proved.  According  to  investigations  made,  the  latter  remained 
a  Prussian  subject  until  the  time  of  his  death.  His  son,  there- 
fore, also  possesses  German  nationality  by  descent,  and  if  through 
his  birth  in  Baltimore  he  is  considered  by  the  American  side  as 
at  the  same  time  an  American  citizen,  it  can  only  be  stated  that 
through  his  double  nationality  he  will  have  to  fulfill  his  duties 
toward  both  countries/' n 

Albert  F.  Gendrot  was  born  at  Cambridge,  Mass.,  April  28, 
1866,  his  father  being  a  Frenchman  who  had  resided  in  the 

u  Moore  Inter.  Law  Dig.,  Vol.  3,  pp.  535-536. 
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United  States  since  1847.  In  1870  the  father  returned  to  Prance, 
but  after  remaining  there  a  few  years,  he  resumed  his  residence 
in  Boston.  In  1885,  however,  he  went  back  to  Prance  with  his 
family,  including  his  son  Albert,  then  19  years  of  age,  who  bore 
an  American  passport.  In  1887,  Albert  was  notified  to  perform 
military  duty,  and  on  failing  to  respond,  was  arrested  and  im- 
prisoned. In  reply  to  an  appeal  made  in  his  behalf  by  the 
United  States  Legation  in  Paris,  the  French  Government  stated 
that,  as  by  the  French  law  a  person  born  abroad  of  French 
parents  was  French,  the  case  presented  no  irregularity.  The 
legation  answered  that  the  case  was  not  one  in  which  the  rule  of 
jus  sanguinis  could  be  "  strictly  applied  ";  that  at  the  time  of 
Albertfe  birth  "his  father  was  "regularly  domiciled "  in  the 
United  States,  where  he  resided  30  years,  giving  his  son  an 
American  education,  and  that  the  latter  was  only  "  temporarily  " 
in  France. 

The  Department  of  State  approved  the  course  of  the  legation 
and  instructed  it  to  use  its  "  good  offices  "  to  obtain  Gendrotfs 
release  from  military  service,  and  added : 

"  You  will,  however,  advise  him  that  his  remaining  in  Prance 
after  he  becomes  of  age  may  be  regarded  as  an  election  of  French 
nationality  (see  Wharton's  Digest,  Vol.  2,  183,  pp.'  396-397, 
2d  Edition),  and  that  his  only  method  of  electing  and  maintain- 
ing an  American  nationality  is  by  a  prompt  return  to  this 
country ."  u 

Mr.  Evart,  Secretary  of  State,  wrote  to  Mr.  White,  Minister 
to  Germany,  June  6,  1879,  as  follows : 

"  It  is  quite  clear  that  the  two  young  Boisseliers  being  native- 
born  citizens  of  the  United  States,  and  now  subject  to  the  juris- 
diction of  the  United  States,  cannot  be  held  under  any  law, 
municipal  or  public,  to  owe  military  service  to  the  German  Gov- 
ernment. Their  rights  rest  on  the  organic  law  of  the  United 
States.  The  Constitution  declares  (Art.  XIV  of  the  Amend- 
ments) 'That  all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  state  wherein  they  reside/  This  is 
the  supreme  law  of  the  republic,  available  alike  to  all  its  citizens, 
whether  native  or  naturalized,  and  binding  upon  every  depart- 
ment and  officer  of  this  government.  The  brothers  Richard  and 
Caspar  Boisselier,  in  their  present  political  status,  fulfill  all  its 
conditions.    Their  father,  it  is  true,  took  them  to  Schleswig  when 

"  Moore,  Vol.  3,  p.  637. 
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they  were  quite  young,  the  one  four  and  the  other  two  years  of 
age.  They  lived  there  many  years,  but  during  all  those  years 
they  were  minors,  and  during  their  minority  they  returned  to 
the  United  States,  and  now,  when  both  have  attained  their 
majority,  they  declare  for  their  native  allegiance  and  submit 
themselves  to  the  jurisdiction  of  the  country  where  they  were 
born  and  of  which  they  are  native  citizens.  Under  these  circum- 
stances, this  government  cannot  recognize  any  claim  to  their 
allegiance,  or  their  liability  to  military  service,  put  forth  on 
the  part  of  Germany,  whatever  may  be  the  municipal  law  of 
Germany  under  which  such  claim  may  be  asserted  by  that 
government. 

"  It  follows  from  this  view  that  any  property  which  they  now 
possess  in  the  German  dominions,  and  any  property  which  they 
may  hereafter  acquire  in  that  country,  either  by  purchase,  in- 
heritance or  testamentary  succession,  must  be  held  to  be  free 
from  liability  on  grounds  arising  from  their  refusal  to  submit 
themselves  to  that  government  for  the  performance  of  military 
service.  Whether  or  not  the  father,  Carl  Gerhard  Boisselier,  may 
by  his  continued  residence  in  Schleswig  have  resumed  his  original 
nationality  and  renounced  his  American  citizenship  is  a  question 
which  I  do  not  now  undertake  to  determine  nor  is  its  detqrminar 
tion  deemed  essential  to  the  present  question."  u 

The  last-cited  case  involves  the  question  of  election  of  citizen- 
ship at  majority.  Under  American  law  children  born  out  of  the 
jurisdiction  of  the  United  States,  whose  fathers  were,  at  the  time 
of  their  birth,  citizens  thereof,  are  themselves  citizens,  but  the 
right  of  citizenship  cannot  descend  to  children  whose  fathers 
never  resided  in  the  United  States.14  A  child  born  abroad  of  alien 
parents  becomes  a  citizen  of  the  United  States  by  virtue  of  the 
naturalization  of  or  resumption  of  American  citizenship  by  its 
parent,  provided  the  naturalization  or  resumption  takes  place 
during  the  minority  of  the  child." 

It  is  apparent  that  even  nations  like  the  United  States  which 
follow  the  jus  soli  theory  of  nationality  make  an  exception  and, 
upon  certain  conditions,  follow  the  jus  sanguinis  as  to  children 
of  their  nationals  born  abroad.    The  difficulty  of  reconciling  the 

u  Moore,  Vol.  3,  p.  643. 

14  Rev.  Stat,  Sec.  1993.  See  also  Act  of  March  2,  1907,  C.  2534, 
Sec.  6,  which  requires  a  child  born  abroad  of  an  American  parent  and 
who  continues  to  reside  abroad,  to  record  its  intention  to  retain  its 
American  citizenship  upon  reaching  the  age  of  18  years. 

»  Act  of  March  2,  1907,  C.  2534,  Sec.  6. 
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conflicting  or  concurrent  operation  of  the  two  different  laws  is  a 
real  one,  and  one  which  will  take  the  best  efforts  of  international 
jurists  to  solve. 

As  in  the  case  of  nationality,  so  with  respect  to  the  right  of 
expatriation,  the  laws  of  the  several  powers  contain  widely  con- 
flicting provisions.  There  is  no  rule  of  International  Law 
covering  the  subject.  Since  the  resolution  of  1868  u  the  posi- 
tion of  the  United  States  has  been  unqualifiedly  in  favor  of 
the  right  and  the  State  Department  has  executed  a  number  of 
naturalization  treaties.  These  treaties,  however,  do  not  fully 
dispose  of  the  question  and  there  are  certain,  nations  which  have 
refused  to  negotiate  such  treaties  with  the  American  Govern- 
ment. In  general,  these  treaties  stipulate  for  a  five-year  period 
of  residence  as  a  condition  precedent  to  naturalization.  They 
provide  that  a  naturalized  citizen,  upon  returning  to  his  native 
country,  shall  be  held  liable  to  prosecution  for  an  act  punishable 
by  the  laws  of  his  native  state,  committed  prior  to  his  emigra- 
tion. They  also  contain  a  provision  that  an  individual  who 
renewB  his  residence  in  his  native  country  without  the  intent  to 
return  to  the  country  in  which  he  has  been  naturalized  shall  be 
held  to  have  renounced  his  naturalization,  and  an  intent  not  to 
return  may  be  held  to  exist  when  the  residence  continues  for  more 
than  two  years.* 

The  United  States,  however,  is  entirely  consistent  in  its  in- 
sistence on  the  right  of  expatriation,  and  it  is  an  established 
principle  of  its  municipal  law  that  an  American  citizen  is  entitled 
to  expatriate  himself.  An  American  citizen  is  deemed  to  have 
expatriated  himself  when  he  has  been  naturalized  in  any  foreign 
state,  or  when  he  has  taken  an  oath  of  allegiance  to  any  foreign 
power.  Any  naturalized  American  citizen,  who  shall  have  re- 
sided for  two  years  in  the  foreign  state  from  which  he  came, 
or  for  five  years  in  any  Other  foreign  state,  shall  be  presumed 
to  have  ceased  to  be  an  American  citizen." 

It  is  generally  agreed  among  American  authorities  that  the 
doctrine  of  dual  allegiance  has  no  application  to  a  naturalized 
American  citizen. 

*  Supra. 

11  For  discussion  see  Moore,  Dig.  Inter.  Law,  Vol.  3,  Sec.  377. 

MAct  March  2,  1907,  C.  2534,  Sec.  2. 
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"It  is  sometimes  stated  that  a  double  allegiance  also  exists 
where  a  person  born  in  one  country  afterwards  emigrates  to  and 
becomes  a  citizen  of  another  country.  That  a  person  in  such  a 
situation  may  be  subject  to  the  claims  of  allegiance  in  two 
countries,  is  in  point  of  fact  no  doubt  true ;  but  it  is  in  point  of 
principle  equally  true  that,  when  writers  place  such  a  case  under 
the  head  of  double  allegiance,  they  at  least  impliedly  hold  that  the 
doctrine  of  voluntary  expatriation,  as  maintained  by  the  United 

States,  is  not  well  founded From  the  point  of  view  of 

the  doctrine  of  expatriation  as,  enunciated  by  the  United  States, 
the  man  who,  voluntarily  forsaking  his  original  home  and  allegi- 
ance, acquires  a  new  one,  has  thereafter  but  one  allegiance — that 
of  his  adopted  country."  n 

In  view  of  the  well-settled  American  doctrine,  therefore,  the 
opinion  of  the  State  Department  in  its  letter  to  Mr.  Lelong" 
is  open  to  at  least  a  full  and  frank  discussion. 

Among  the  inalienable  rights  which  man  has  been  endowed  by 
his  Creator  are  those  of  "  life,  liberty  and  the  pursuit  of  happi- 
ness." It  is  self-evident  that  one  is  deprived  of  his  pursuit  of 
happiness  if  he  be  forbidden  the  right  to  assume  a  new  allegiance 
and'  adopt  a  citizenship  other  than  that  of  his  birth.  Indeed  the 
United  States  waged  the  War  of  1812  to  uphold  this  right  against 
Great  Britain* 

The  American  position  has  never  been  more  forcibly  and 
clearly  stated  than  in  the  instructions  given  by  James  Buchanan, 
Secretary  of  State,  to  George  Bancroft,  American  Minister  to 
England,  on  October  28,  1847.    Mr.  Buchanan  wrote : 

"Whenever  the  occasion  may  require  it,  you  will  resist  the 
British  doctrine  of  perpetual  allegiance  and  maintain  the  Ameri- 
can principle  that  British  native-born  subjects,  after  they  have 
been  naturalized  under  our  laws,  are  to  all  intents  and  purposes 
as  much  American  citizens  and  entitled  to  the  same  degree  of 
protection  as  though  they  had  been  born  in  the  United  States."  * 

Again  in  1889,  President  Harrison,  in  his  message  of  Decem- 
ber 3  of  that  year,  recommended  to  Congress  that  the  American 
position  on  this  question  be  definitely  placed  before  the  foreign 
powers.    He  said : 

19  Moore,  Inter.  Law  Dig.,  Vol.  3,  p.  518. 

"  Supra. 

n  Beveridge:   Life  of  John  Marshall,  Vol.  4,  p.  52. 

»  47  Brit,  ft  For.  State  Pap.  1236,  1237. 
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"Questions  continue  to  arise  in  our  relations  with  several 
countries  in  respect  to  the  rights  of  naturalized  citizens.  Espe- 
cially is  this  true  in  the  case  of  Switzerland,  France,  Italy, 
Russia  and  Turkey,  although  to  a  less  extent  with  Switzerland. 
From  time  to  time  earnest  efforts  have  been  made  to  regulate  this 
subject  by  conventions  with  those  countries.  An  improper  use 
of  naturalization  should  not  be  permitted,  but  it  is  most  im- 
portant that  those  who  have  been  duly  naturalized  should  every- 
where be  accorded  recognition  of  the  rights  pertaining  to  the 
citizenship  of  the  country  of  their  adoption.  The  appropriate- 
ness of  special  conventions  for  that  purpose  is  recognized  in 
treaties  which  this  government  has  concluded  with  a  number  of 
European  states,  and  it  is  advisable  that  the  difficulties  which 
now  arise  in  our  relations  with  other  countries  on  the  same  sub- 
ject should  be  similarly  adjusted."" 

Colonel  Boosevelt,  in  his  book  from  which  quotation  has  been 
made,  points  out  the  results  which  would  follow  the  logical 
application  of  the  State  Department's  ruling  in  the  Lelong  case. 
He  illustrated  the  danger  of  the  doctrine,  showing  that  General 
Goethals,  should  he  go  to  Holland,  might  well  be  detained  and 
impressed  into  the  Dutch  Army;  General  Barry,  had  be  visited 
England,  and  had»Great  Britain  adopted  the  view  of  Continental 
European  nations,  might  have  suffered  a  similar  fate,  while 
Admiral  Osterhaus  and  Admiral  Schroeder  might  have  been 
punished  in  Germany  for  the  evasion  of  military  service. 
Furthermore,  the  extreme  application  of  this  principle  affects 
not  only  naturalized  American  citizens,  but  also  the  native  born. 
Mr.  Lelong,  in  the  latest  case  on  the  subject,  was  born  in  the 
United  States,  is  a  member  of  the  state  and  federal  bar  and  is 
eligible  to  the  office  of  President.  Indeed,  under  the  Lelong 
ruling,  had  President  Wilson's  father  been  born  in  France,  he 
might  have  been  held  by  the  French  authorities,  on  his  arrival  at 
Brest,  for  the  performance  of  military  service  in  France,  "  having 
voluntarily  placed  himself  within  French  jurisdiction." 

There  were  in  the  United  States,  according  to  the  census  of 
1910,  in  addition  to  the  foreign  born,  18,000,000  American 
citizens,  one  or  both  of  whose  parents  were  foreign  born.  In 
fact,  nearly  50  per  cent — 46.2  per  cent  to  be  exact — of  our  people 
are  either  foreign  born  or  native  born  of  foreign  parents,  or 

n  For  Rel.  1889,  viii.  For  full  discussion  of  decision  of  the  courts 
and  executive  utterances  see  Moore,  Inter.  Law  Dig.,  Vol.  3,  pp.  562- 
735. 
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foreign  and  native  parents.  Nearly  half  of  our  people  are  sub- 
ject, therefore,  to  a  dual  nationality  and  a  double  allegiance — 
if  our  government  continue  to  recognize  such  a  doctrine  as  an 
integral  principle  of  International  Law. 

The  characteristically  ringing  words  of  Colonel  Eoosevelt 
state  the  position  which  he  believed  the  United  States  should 
adopt.    He  said : 

"  It  seems  incredible  that  the  Department  of  State  can  pro- 
mulgate the  doctrine  of  dual  nationality,  promulgated  in  its 
letter  above  quoted.  Yet  it  has  been  asserted  and  reasserted  both 
before  and  since  Mr.  Bryan  left  office.  It  is  dangerously  close 
to  treason  to  the  United  States  to  hold  that  men  born  here  of 
foreign  parentage,  men  who  have  served  in  the  militia  in  this 
country,  who  vote  and  hold  office  and  exercise  all  other  rights  of 
citizenship,  and  who  in  good  faith  and  always  have  been  Ameri- 
cans, should,  nevertheless,  be  blandly  informed  by  the  State 
Department  that  if  they  visit  the  countries  in  which  their  parents 
were  born,  they  can  bfr  seized,  punished  for  evasion  of  military 
duty,  or  made  to  serve  in  the  army. 

".  .  .  .  The  United  States  cannot  with  self-respect  permit 
its  organic  and  fundamental  law  to  be  overridden  by  the  laws  of 
foreign  countries.  It  cannot  acknowledge  aay  such  theory  as 
this  of  a  '  dual  nationality '  which,  incidentally,  is  a  self-evident 
absurdity.  There  should  not  be  a  moment's  delay  in  asserting 
this  doctrine  of  single  nationality,  not  only  as  regarded  Mr. 
Lelong  and  France,  but  as  regards  Germany  in  her  law  providing 
for  a  dual  citizenship  so  far  as  it  concerns  immigrants  from 
Germany  who  became  citizens  of  the  United  States.** 

"  We  should  assert  in  the  face  of  all  the  nations  of  the  world 
....  the  principle  that  we  ourselves  determine  for  ourselves, 
the  rights  of  our  citizens,  that  we  champion  them  in  the  full 
exercise  of  these  rights  as  against  any  foreign  power  that  inter- 
feres with  them,  and  that  in  return  we  hold  them  to  a  full 
accountability  for  the  exercise  of  these  rights  in  the  sole  interest 
of  the  United  States  as  against  any  foreign  power  which  claims 
any  allegiance  whatever  from  them." 

The  time  is  now  ripe  for  the  solution  of  these  perplexing  and 
dangerous  international  disputes  arising  from  the  application  of 
the  so-called  principle  of  dual  nationality.  We  are  on  the 
threshold  of  a  new  world;  the  League  of  Nations  bids  fair  to 
become  a  reality;  international  problems  and  conflicting  views 
of  rights  and  obligations  are  in  a  state  of  flux;  a  new  code  of 

"  No  longer  in  force  in  view  of  Sec.  278  of  Peace  Treaty,  supra. 
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International  Law  is  about  to  be  formulated,  and  if  this  question 
of  dual  allegiance  is  to  be  eliminated  as  a  source  of  misunder- 
standing and  ill  will  between  nations,  the  conflicting  views  of 
sovereignty  and  citizenship  must  be  definitely  and  finally  recon- 
ciled." 

It  is  believed  that  America  should  take  the  lead  in  the  solution 
of  these  vital  problems  of  International  Law.  Particularly  is 
this  true  today,  when  all  patriotic  citizens  are  preaching  Ameri- 
canism. Surely  if  we  demand — and  we  do  most  emphatically 
demand — that  the  citizens  of  foreign  birth,  who  accept  America 
as  their  adopted  home,  shall  be  Americans,  and  nothing  else,  then 
the  United  States,  in  turn,  must  guarantee  that  everywhere  the 
world  over,  they  shall  be  received  as  American  citizens,  and  noth- 
ing else,  and  entitled  to  all  the  rights  of  such.  In  view  of  the 
established  legal  principles  and  unequivocal  policy  of  the  United 
States,  the  American  Government  cannot  make  any  distinction 
between  its  native  and  foreign-born  citizens.  If  Mr.  Lelong  be 
subject  to  any  allegiance  to  Prance,  then  millions  of  other  Ameri- 
can citizens  must  be  held  to  allegiance  to  some  foreign  power. 
Both  from  principle  and  from  policy  it  is  believed  that  this  can- 
not be.  Every  American  is  subject  to  one  sovereign,  and  one 
only,  the  sovereignty  of  the  United  States. 

■  See  Robert  Lansing's  address  before  American  Bar  Association, 
1919,  "  Legal  Questions  of  the  Peace  Conference/'  reported  at  page  622 
of  Thk  American  Bab  Association  Joubnal  for  October,  1919. 
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2.  THE  DIVORCE  LAW  OF  CHINA. 

Br  Robebt  T.  Bryan,  Jr., 
Member  of  the  American  Bar  in  Shanghai. 

The  divorce  laws  of  any  country  are  interesting  as  the  strength 
or  weakness  of  marital  tie3,  the  difficulty  or  ease  with  which  they 
may  be  contracted  or  broken  tend  to  show  whether  a  people  are 
morally  strong  or  weak.  This  is  particularly  so  of  China  as  the 
whole  world  is  watching  her  on  account  of  her  political  chaos 
and  unrest. 

Until  very  recently  China  has  had  practically  no  statute  law 
on  divorce.  Previous  to  the  enactment  of  the  present  Chinese 
Provisional  Civil  Code  *  the  few  meager  sections  contained  in  the 
Ta  Tsing  Leu  Lee  or  Manchu  Code 8  were  followed.  The  present 
code  contains  full  and  ample  provisions  on.divorce,  making  it  as 
easy  for  a  party  to  obtain  a  divorce  as  could  be  desired.' 

The  outstanding  feature  of  Chinese  divorce  law  both  past 
and  present  is  that  a  divorce  may  be  obtained  by  mutual  consent.4 
The  parties  desiring  to  be  divorced  may  by  entering  into  a 
written  agreement  mutually  agree  to  be  divorced  one  from  the 
other  and  such  an  agreement  may  give  either  or  both  parties  the 
right  to  re-marry.*  This  makes  court  proceedings  necessary  only 
when  no  agreement  can  be  arrived  at.  Under  the  old  law  there 
was  no  limitation  on  the  right  to  obtain  a  divorce  by  mutual 
consent.6    The  Chinese  Provisional  Civil  Code,  however,  provides 

1This  code  was  enacted  in  1913.  It  is  supposed  to  be  the 
code  of  the  Republic  of  China  as  opposed  to  the  Manchu  Code. 
It  is  copied  largely  from  the  Japanese  Civil  Code  which  in  turn  is 
borrowed  largely  from  the  German  Civil  Code. 

1  This  code  was  first  enacted  about  the  year  1100  A.  D.  At  that 
time  it  was  supposed  to  embody  all  the  fundamental  laws  of  the 
land  and  was  but  a  codification  of  Chinese  custom  and  common  law. 
It  is  to  Chinese  law  what  Blackstone  is  to  the  common  law.  A  very 
good  translation  was  made  of  this  code  in  the  year  1805  by  Sir 
George  Thomas  Saunton. 

•  Sections  1359  to  1369  inclusive  Chinese  Civil  Provisional  Code. 
4  Ta  Tsing  Leu  Li,  p.  120. 

Section  1359  Chinese  Provisional  Civil  Code. 

8  Section  1359  Chinese  Provisional  Civil  Code.  Old  Chinese  custom 
established  by  usage.  This  was  also  true  according  to  the  old  civil 
law.    9  Ruling  Case  Law  p.  243. 

•  Ta  Tsing  Leu  Li,  p.  120. 
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that  in  the  event  the  man  is  under  30  or  the  woman  is  under  25 
that  the  consent  of  the  parents  of  both  parties  must  be  obtained 
otherwise  the  divorce  is  invalid  and  that  when  an  agreement  to 
divorce  is  entered  into  it  must  be  registered  at  the  office  of  the 
local  magistrate  before  it  is  valid/  Such  law  is  the  same  as  the 
jurisprudence  of  continental  countries.'  The  courts  of  America 
and  England  hold  that  marriage  is  a  civil  contract/  yet  it  cannot 
be  dissolved  by  the  consent  of  both  parties,10  while  on  the  other 
hand  the  Chinese  lawmakers  have  followed  this  theory  of  a 
marriage  being  a  civil  contract  to  its  logical  conclusion  and  said 
that  because  it  is  a  civil  contract  entered  into  by  the  consent  of 
both  parties  it  may  be  dissolved  by  the  parties  who  made  it." 
The  reason  for  this  is  that  when  a  married  couple  cannot  live 
happily  together  they  should  not  be  compelled  to  go  into  a  court 
of  law  to  obtain  a  divorce  and  thereby  have  their  family  troubles 
published." 

The  Manchu  law  on  divorce  is  found  in  the  Ta  Tsing  Leu  Lee 
which  provides  among  other  things  that  the  wife  cannot  obtain 
a  divorce  unless  the  husband  consents  and  " : 

"  If,  upon  the  husband's  refusing  to  consent  to  a  divorce,  the 
wife  quit  her  home  and  absconds  she  shall  be  punished  with  100 
blows,  and  her  husband  shall  tye  allowed  to  sell  her  in  marriage; 
if  during  such  absence  from  her  home,  she  contracts  marriage 
with  another  person,  she  shall  suffer  death  by  being  strangled 
after  the  usual  period  of  confinement.  The  same  law  is  not, 
however,  so  harsh  on  the  husband  who  may  obtain  a  divorce  for 
a  number  of  causes,  some  of  which  are  very  trivial.  If  the  wife 
is  unfaithful  to  her  husband  he  is  not  only  permitted  to  divorce 
her,  but  must  do  so,  otherwise  he  is  subjected  to  a  punishment 
of  80  blows." 

The  other  causes  for  divorce  are  called  the  seven  justifying 
causes  which  are  chargeable  upon  the  wife,  namely : 

"(1)  Barrenness,  (2)  lasciviousness,  (3)  disregard  of  her 
husband's  parents,  (4)  talkativeness,  (5)  thievish  propensities, 
(6)  envious  and  suspicious  temper,  last  (7)  inveterate  infirmity; 

T  Sections  1359  and  1361  Chinese  Provisional  Civil  Code. 
8  9  Ruling  Case  Law,  p.  243. 

•18  Ruling  Case  Law  p.  383.    Patterson  vs.  Gaines  12  (U.  S.)  Law 
Edition  p.  553.    Meister  vs.  Moore  24  (U.  S.)  Law  Edition  p.  826. 
18  8  Ruling  Case  Law  p.  243. 
n  Section  1359  Chinese  Provisional  Civil  Code. 
"Section  1359  Chinese  Provisional  Civil  Code. 
M  Ta  Tsing  Leu,  Section  114,  p.  120. 
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yet  if  any  of  the  three  reasons  against  a  divorce  should  exist, 
namely,  (1)  the  wife  having  mourned  three  years  for  her  hus- 
band's parents,  (2)  the  family  having  become  rich  after  having 
been  poor  previously,  and  at  the  time  of  marriage,  and  (3)  the 
wife's  having  no  parents  to  receive  her  back  again,  and  in  these 
cases,  none  of  the  seven  aforementioned  causes  will  justify  a 
divorce,  and  the  husband,  who  puts  away  his  wife  upon  such 
grounds,  shall  suffer  punishment  two  degrees  less  than  last 
stated  (t.  e.,  80  blows)  and  be  obliged  to  receive  her  back  again." 

In  theory  a  man  had  to  go  into  a  court  of  law  before  he  could 
obtain  a  divorce,  if  no  agreement  for  separation  was  made.  In 
practice,  however,  a  man  was  permitted  to  turn  his  wife  out  of 
doors  upon  the  slightest  pretext  and  then  if  she  thought  that  she 
had  been  wrongfully  put  out  she  was  permitted  to  place  the 
matter  before  the  local  magistrate" 

With  the  advent  of  the  Provisional  Chinese  Civil  Code  the  old 
laws  regarding  divorce  were  swept  aside  and  in  its  place  was  put 
a  divorce  law  that  is  a  perfect  haven  for  all  persons  desiring  to 
throw  off  the  conjugal  yoke.  The  present  law  resembles  very 
closely  the  law  as  laid  down  by  the  legislatures  of  states  who 
believe  in  making  divorce  easy.  The  Chinese  Provisional  Code 
has  never  been  authoritatively  promulgated,  but  nevertheless 
most  of  its  sections  are  enforced  by  native  courts,  especially  those 
regarding  divorce.  It  may  be  correctly  said  that  the  present 
divorce  law  of  China  as  laid  down  in  this  code  is  the  law  of  the 
land. 

According  to  this  law  if  a  man  and  Itfs  wife  cannot  settle  their 
matrimonial  difficulties  amicably  by  entering  into  an  agreement 
each  to  be  divorced  from  the  other  a  vinculo  matrimonii  then  in 
that  event  either  party  may  institute  an  action  for  divorce  in  a 
court  of  law  and  obtain  a  decree  provided  he  or  she,  as  the  case 
may  be,  can  prove  and  establish  one  or  more  of  the  following 
causes : 

"  (1)  Because  one  of  the  parties  has  committed  bigamy. 

"  (2)  Because  the  wife  has  committed  adultery. 

"  (3)  Because  the  husband  has  been  convicted  of  committing 
adultery. 

"  (4)  When  one  party  intends  to  kill  the  other. 

"  (5)  When  one  of  the  parties  is  ill-treated  or  highly  insulted 
by  the  other  thereby  making  it  impossible  for  them  to  live 
together. 

14  Long  established  Chinese  custom.  Ta  Tslng  Leu  LI,  Section 
114,  p.  121. 
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"  (6)  When  the  woman  ill-treats  or  highly  insults  the  kin  or 
relatives  of  the  man's  parents. 

"  (7)  When  the  man  is  ill-treated  or  highly  insulted  by  her 
parents  or  relatives. 

"  (8)  When  either  of  the  parties  leaves  the  other  maliciously. 

"  (9)  When  one  of  the  parties  does  not  know  the  whereabouts 
of  the  other  or  that  the  other  is  living  for  a  period  of  over  three 
years."  u 

It  is  interesting  to  note  that  there  are  several  defenses  to  an 
action  for  divorce.  The  consent  of  the  other  party  to  the  act 
committed  is  a  defense  provided  the  act  alleged  to  have  been 
perpetrated  is  one  of  those  contained  in  the  first,  second  or  third 
causes  for  divorce.*  A  very  common  defense  raised  by  a  man 
when  sued  for  a  divorce  and  alimony  is  that  the  complaining 
party  is  not  his  lawful  wife  and  that  as  there  was  no  marriage 
there  can  be  no  divorce.  The  Chinese  Supreme  Court  at  Peking 
has  held  that  the  divorce  law  as  contained  in  the  new  law  does 
not  apply  to  concubines  or  paramours.11  The  old  law  in  all  its 
stringency  applies  to  concubines."  It  is  interesting  to  note  in 
this  connection  that  a  man  cannot  be  sued  for  divorce  on  the 
ground  of  bigamy  because  he  has  taken  unto  himself  one  or  more 
concubines.1*  A  man  can  only  commit  bigamy  in  taking  unto 
himself  a  second  first  wife.*  A  man  may  take  unto  himself  as 
many  concubines  as  he  likes  and  still  not  be  a  bigamist*1  Con- 
donation by  the  innocent  party  of  the  offense  committed  and 
recrimination  are  also  defenses.  These  defenses  are  derived 
from  the  decisions  which  are  the  outcome  of  following  the  com- 
mon law  of  England  and  America." 

In  connection  with  defenses  to  actions  of  divorce  it  will  be 
well  to  notice  especially  the  statute  of  limitations.  The  new 
code  provides  that  a  petition  for  divorce  must  be  filed  within  six 

*•  Section  1362  Chinese  Provisional  Civil  Code. 

"Section  1363  Chinese  Provisional  Civil  Code. 

"Wang  Ler  Ler  vs.  Wang  Sing  Kee  Chinese  Civil  Reports, 
VoL  1,  p.  12. 

*  Long  established  Chinese  Custom. 

29  Long  established  Chinese  Custom. 

"  Section  29  Chinese  Provisional  Criminal  Code.  Police  vs.  Tsung 
LI  Vong,  Vol.1  Chinese  Criminal  Reports,  p.  22. 

n  Section  29  Chinese  Provisional  Criminal  Code.  Police  vs.  Tsung 
Li  Vong,  Vol.  1  Chinese  Provisional  Criminal  Reports,  p.  22. 

»  9  Ruling  Case  Law  379  to  387  and  cases  therein  cited.  9  Ruling 
Case  Law  387  to  392  and  cases  therein  cited. 
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months  after  the  discovery  of  the  cause  alleged  and  within  10 
years  after  its  committance."  The  reason  for  this  is  clearly  stated 
in  the  Chinese  Provisional  Civil  Code." 

"  If  at  a  certain  time  one  of  a  married  couple  discovers  that 
the  other  is  in  fault,  that  one  would  naturally  be  angry,  but  after 
a  short  time  one's  anger  will  gradually  disappear  so  in  law  one 
is  allowed  to  petition  for  a  divorce  only  in  the  event  that  the 
petition  is  filed  within  six  months  after  the  discovering  of  the 
committance  of  the  act."  The  statute  if  pleaded  and  proved  is 
an  absolute  defense  to  an  action  for  divorce. 

The  English  and  American  decisions  relating  to  divorce,  the 
rights  of  the  parents  respecting  the  children  are  important  ones. 
Under  these  laws  the  child  or  children  are  generally  given  to  the 
party  who  can  best  take  care  of  their  interests.  The  guiding  star 
that  leads  to  the  disposal  of  the  children  under  the  common  law 
is  "What  is  best  for  the  child  or  children." *  This,  however,  is 
not  the  case  under  the  Chinese  law.  In  the  absence  of  special 
covenants  in  an  agreement  to  divorce,  the  father  has  the  right  to 
the  custody  of  the  child  or  children,  provided,  however,  they  are 
not  under  five  years  of  age,  then  in  that  event  the  mother  has  the 
right  of  custody.  Special  covenants,  which  are  binding  on  both 
parties,  may  be  entered  into  when  the  divorce  is  made  by  mutual 
consent  and  in  this  event  the  court  has  no  right  to  interfere,  but 
in  the  absence  of  such  covenants  or  when  the  divorce  is  made  by 
judicial  decree  then  only  the  father  is  entitled  to  the  custody  of 
children  over  five  years  of  age."  There  is  a  proviso  to  this,  how- 
ever, which  is  that  in  the  event  the  court  deems  it  necessary,  a 
guardian  may  be  appointed  to  look  after  the  interests  of  divorced 
parents'  children." 

The  common  law  courts  have  handed  down  many  interesting 
decisions  on  the  status  of  property  rights  of  divorced  couples. 
The  new  Chinese  code  provides  that  when  a  divorce  is  obtained 
by  judicial  decree  or  mutual  consent,  the  property  of  the  woman 
shall  go  to  her."  An  interesting  question  often  arises  when  the 
parties  cannot  agree  as  to  who  owns  the  wife's  dowry.     The 

*  Section  1364  Chinese  Provisional  Civil  Code. 

»  9  Ruling  Case  Law  175.  Hermandez  vs.  Thomas  2  L.  R.  A.  (N.  S.) 
203.    In  re  Alderman  157  N.  C.  507. 

*  Sections  1366  and  1367  Chinese  Provisional  Civil  Code. 
"Section  1367  Chinese  Provisional  Civil  Code. 

"  Sections  1368  and  1369  Chinese  Provisional  Civil  Code. 
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International  Mixed  Court  at  Shanghai  has  handed  down  con- 
flicting decisions  on  this  point  *  In  the  writer's  opinion  the 
dowry  should,  in  the  absence  of  mutual  covenants,  go  to  the 
man.  It  is  a  Chinese  custom  of  ancient  standing  for  the 
parents  of  the  man  to  give  him  a  wife  and  dowry  and  in  pursu- 
ance of  this  custom  the  parents  of  the  man  select  the  girl  and 
pay  a  sum  of  money  (which  is  erroneously  thought  by  some 
people  to  be  the  purchase  price  of  the  girl)  to  the  parents  of  the 
girl.  This  money  is  supposed  to  be  used  in  purchasing  the 
dowry  of  the  girl.  The  theory  is  that  the  man's  parents  select 
the  girl,  and  purchase  the  dowry.  Following  this  theory  to  its 
logical  conclusion,  we  must  find  that  in  case  a  divorce  is  entered 
into  by  mutual  consent  with  no  special  covenants  relating  to  the 
dowry,  or  by  a  judicial  decree  the  dowry  should  go  to  the  man. 
The  judge  of  the  Shanghai  City  Court  has  held  this,  although 
the  Chinese  Supreme  Court  at  Peking  has  not  as  yet  decided  this 
interesting  question." 

The  reason  that  a  good  many  unscrupulous  Chinese  wives 
institute  divorce  proceedings  against  their  husbands  is  to  obtain 
the  alimony  allowed  to  the  woman  according  to  the  new  code. 
The  code  provides  that  in  case  the  husband  is  guilty  of  one  of 
the  causes  of  divorce,  the  wife,  if  she  is  not  guilty  of  a  cause  for 
divorce  and  is  successful  in  her  suit,  may  obtain  alimony.  The 
husband  is  not  entitled  to  alimony  under  any  circumstances.  The 
purpose  of  alimony  is  to  give  the  wife  a  means  of  sustenance. 
The  alimony  must  be  reasonable,  being  based  upon  the  husband's 
financial  and  social  condition.  A  concubine  is  never  entitled  to 
alimony  as  there  was  no  marriage  and  she  is  not  therefore 
entitled  to  a  divorce.  The  International  Mixed  Court  has  held 
that  the  wife  is  not  entitled  to  alimony.10  This  holding,  however, 
seems  erroneous  as  all  the  Chinese  courts  allow  alimony  to  a 
petitioning  wife. 

This  r6sum6  of  China's  divorce  law  clearly  shows  that  it  is 
composed  of  some  of  the  best  and  some  of  the  worst  Occidental 
Divorce  Laws.  It  is  too  radical  and  too  liberal  for  a  nation  in 
China's  state  of  unrest.  The  sacred  covenant  of  marriage  should 
not  be  lightly  entered  into,  neither  should  it  be  easily  broken. 

"Chang  Yang  Ping  Chang  Yau  Ding  (holding  in  favor  of  wife). 
Tsang  Ping  Sung  vs.  Tsang  Yong  Pao  (holding  in  favor  of  husband). 
"  Li  Tsong  Pao  vs.  Li  Nee  Yong. 
••Zee  E.  Tsung  vs.  Zee  Pao  Shung. 
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3.  HAS  EXTRATERRITORIALITY  OUTLIVED  ITS 

USEFULNESS? 

By  Ralph  A.  Fbost, 
Member  of  the  American  Bar  at  Hankow,  China. 

The  above  is  the  title  of  an  article  published  under  the  name  of 
Hollington  K.  Tong,  in  a  recent  number  of  Millard's  Review. 
With  the  exception  of  about  two  paragraphs,  it  is  either  extracts 
from  writings  of  Dr.  Philip  Tyau,  Acting  Councillor  of  the 
Ministry  of  Foreign  Affairs  at  Pekin,  or  statements  taken  in  an 
interview  with  that  official.  In  answering  the  statements  made 
therein,  one  is  therefore  replying  to  Dr.  Tyau,  and  in  so  doing, 
it  might  be  as  well  to  take  the  statements  consecutively  as  they 
are  set  forth. 

The  following  statement  may  be  taken  as  a  preamble  and  a 
statement  both  of  what  the  declarant  hopes  to  prove  and  what 
the  Chinese  Government  has  as  its  immediate  object. 

"  Extraterritoriality  hampers  foreign  trade  and  prevents  the 
mutual  understanding  of  Chinese  and  foreign  residents  of  each 
other's  likes  and  dislikes,  hopes  and  aspirations. 

"  In  view  of  this,  the  Chinese  Government  has  definitely  de- 
cided not  to  grant  any  extraterritorial  status  to  the  new  or  non- 
treaty  nations  who  are  desirous  of  entering  into  relationship  with 
China.  Appreciative  of  such  an  attitude  taken- bv  China,  Bolivia 
is  understood  to  have  withdrawn  her  claim  for  the  incorporation 
of  an  extraterritorial  provision  in  the  Sino-Bolivian  Commercial 
Treaty  recently  concluded  and,  in  consequence,  her  subjects  will 
have  complete  trade  freedom  in  this  country,  will  be  immune 
from  restrictions  on  residence,  and  will  be  entitled  to  other 
privileges  which  have  not  been  enjoyed  by  other  foreigners. 

"  Thus  far,  16  nations  have  concluded  treaties  with  China  em- 
bodying the  privilege  of  extraterritoriality,  whereas  there  are  a 
dozen  other  nations  who  will  sooner  or  later  enter  into  treaty 
relations  with  China,  including  Czecho-Slovakia,  Jugo-Slovakia, 
Roumania,  Argentine,  Poland,  Turkey,  Siam  and  Greece.  Of 
these  nations  Siam  should  be  most  sympathetic  with  China's 
efforts  to  do  away  with  extraterritoriality  realizing,  as  she  does, 
its  disadvantages  through  her  own  experience." 

Then  follow  the  statements  made  more  or  less  in  support  of 
the  proceeding  declaration  and  expression  of  hope. 


Digitized  by 


Google 


Extraterritoriality  225 

"  1.  Extraterritoriality  is  a  dead  letter  to  all  intents  and  pur- 
poses. There  is  now  no  more  advantage  to  foreigners  in  main- 
taining it.  It  is  useful  in  so  far  as  to  uphold  the  dignity  of  those 
foreigners,  whose  dignity  should  not  be  upheld,  and  to  defeat  the 
course  of  justice  in  favor  of  certain  foreigners  whose  enterprises 
in  China  are  not  altogether  above  board.  No  foreign  gentleman 
should  now  feel  any  inconvenience  from  the  non-extraterritorial 
privilege." 

This  statement  is  denied  and  Dr.  Tyau  is  asked  to  prove  same. 
The  American  and  British  courts  especially,  and  also  the  other 
extraterritorial  courts,  are  performing  more  work  than  ever 
before.  This  is  because  trade  between  China  and  foreign 
countries  has  increased  and  because  there  are  more  foreign 
merchants  engaged  in  trade  in  China  now  than  heretofore.  The 
civil  and  criminal  and  commercial  codes  of  these  countries  are 
not  of  lower  standards  than  those  of  China  and  there  is  no  greater 
delay  and  to  greater  perversion  in  justice.  This,  we  submit,  is 
stating  it  mildly  and  politely. 

"2.  (a)  Extraterritoriality  was  definitely  provided  in  the 
treaty  signed  between  China  and  the  United  States  in  1844, 
although  it  was  more  or  less  in  vogue  before,  (b)  Nevertheless 
this  was  never  meant  to  be  permanent.  At  the  time  when  this 
provision  was  made,  the  negotiators  of  both  countries  did  not 
look  far  into  the  future  and  did  not  expect  that  foreigners  in 
China  would  permanently  settle  down  or  would  extend  their  busi- 
ness into  the  interior.  They  only  saw  the  immediate  hardship 
and  severe  ordeal  in  a  Chinese  magistrate's  court,  (c)  If  they 
had  been  more  f arsighted  they  would  have  had  a  modified  form 
of  extraterritoriality  which  by  now  would  have  disappeared  alto- 
gether, (d)  As  it  is,  every  foreigner  doing  business  in  this 
country  is  fueling  the  adverse  effect  of  the  so-called  extraterri- 
torial privilege  and  is  hampered  at  every  turn." 

(a)  Is  admitted,  (b)  Nothing  in  the  way  of  such  an  agree- 
ment is  meant  to  be  absolutely  permanent.  It  is  made  to  meet 
existing  condition  and  to  remain  so  long  as  the  parties  concerned 
find  the  agreement  necessary  and  agree  to  continue  it.  He  could 
be  a  very  wise  man  who  could  see  very  far  into  the  future  of 
China,  (c)  The  foreign  negotiator  made  arrangements  for  con- 
ditions as  they  found  them.  It  was  up  to  the  Chinese  themselves 
to  alter  conditions  such  that  exterritoriality  could  be  dispensed 
with  to  the  satisfaction  of  both  parties.  This  they  have  not  done 
and  therefore  extraterritoriality  has  not  outlived  its  usefulness 
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and  has  not  disappeared,  (d)  This  is  denied  and  the  declarant 
is  asked  to  prove  the  statement.  Foreigners  doing  business  in 
China  are  simply  feeling  the  adverse  effect  of  the  action  of 
Chinese  officials  by  whom  they  are  hampered  at  every  turn. 

"  3.  Half  a  century  ago,  foreign  traders  confined  their  activi- 
ties to  the  treaty  ports  and  had  no  wish  and  no  incentive  to  do 
business  in  such  mysterious  interior  points  as  Urga,  Tibet, 
Yunnan  and  Szechwan.  They  were  content  with  conducting 
their  business  with  the  assistance  of  their  compradores.  Now 
they  find  this  condition  impossible,  and  have  to  reach  out  in  order 
to  capture  the  growing  markets  in  the  interior  of  China.  One 
time  they  thought  they  found  consular  jurisdiction  a  protection 
against  the  possibility  of  China's  ill  treatment,  and  it  is  now 
burdensome  to  them  as  it  delays  the  transaction  of  their  business/'* 

Traders  have  at  all  times  and  in  all  places  wished  to  carry  on 
all  the  trade  possible.  Fifty  years  ago  all  that  was  possible  was 
trade  in  the  treaty  ports.  Under  a  condition  of  extraterritoriality 
foreigners  have  introduced  into  China  and  the  countries  beyond, 
telegraphs,  railways,  steamships  and  foreign  banks,  all  of  which 
have  made  trade  to  more  distant  points  possible.  These  con- 
structions and  developments  were  made  for  the  very  purpose  of 
opening  up  the  country  and  extending  trade.  But  there  is  no 
outcry  heard  anywhere  to  the  effect  that  these  traders  find  the 
disadvantages  of  extraterritoriality  overbalancing  its  protection 
and  advantages.    The  statement  as  made  is  denied. 

"  4.  The  unsatisfactory  medium  of  the  consulate  for  the  settle- 
ment of  a  case  can  best  be  shown  by  an  illustration.  If  a  big 
foreign  firm  is  located,  say  in  Tientsin,  and  maintains  branches 
in  Hupeh,  and  if  it  gets  into  trouble  with  a  Chinese  merchant  in 
Hupeh,  it  will  naturally  take  up  the  matter  with  its  consul-gen- 
eral in  Tientsin.  Its  consul-general  will  communicate  with 
the  Tientsin  Commissioner  for  Foreign  Affairs,  who  will  in  turn 
write  to  the  Wuchang  Commissioner  for  Foreign  Affairs.  The 
latter  will  inform  the  magistrate  of  the  district  in  which  the  case 
occurred.  When  the  magistrate  is  reached,  two  or  three  months 
have  already  been  consumed  and  in  the  meantime  the  business 
is  in  suspension.  Another  two  months  will  be  required  during 
which  time  the  documents  conveying  the  decision  of  the  magis- 
trate to  the  firm  in  Tientsin  will  travel  from  one  office  to  another. 
It  took  one  foreign  firm  more  than  10  years  to  settle  a  certain 
legal  dispute.  At  last  it  was  so  tired  of  it  that  it  was  willing  to 
agree  to  any  proposal  which  the  Chinese  party  would  care  to  offer. 
That  is  what  is  required  by  extraterritoriality." 
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The  illustration  drawn  is  an  unfortunate  one.  Most  big  firms 
are  located  in  Shanghai  with  branch  offices  in  Tientsin  and 
Hankow.  If  a  claim  arises  in  Hupeh,  it  naturally  would  be 
dealt  with  by  the  Hankow  office.  There  are  competent  foreign 
lawyers  in  both  Tientsin  and  Hankow  who  understand  the  pro- 
cedure in  such  matters.  A  hearing  would  be  arranged  before  the 
proper  Chinese  magistrate  with  a  foreign  assessor  watching  in 
the  interests  of  his  national.  If  the  claim  were  a  good  one,  the 
plaintiff  would  probably  secure  judgment.  If  the  defendant  were 
responsible,  execution  would  probably  be  secured,  after  the  usual 
delay  and  the  usual  pressure  exerted  by  the  foreign  official.  What 
reason  is  there  to  suppose  the  Chinese  magistrate  would  expedite 
matters  if  there  were  no  foreign  assessor  present.  As  matters 
stand  now,  any  foreigner  having  a  claim  against  a  Chinese  can 
take  it  directly  to  a  Chinese  court  if  he  chooses  to  do  so,  but  in  the 
event  of  his  losing  out,  he  must  not  expect  his  consul  to  interfere 
later.  And  we  do  not  see  foreigners  so  disgusted  with  extra- 
territoriality and  so  pleased  with  Chinese  courts  and  Chinese 
justice  that  they  present  their  claims  before  the  Chinese  courts.1 

1  China  as  She  is  Governed. — The  North  China  Daily  News,  leading 
British  organ  of  the  Far  Bast,  prints  in  its  issue  of  January  5f  1920, 
the  following  from  its  correspondent  in  East  Szechuen,  one  of  the 
western  provinces  of  China: 

"  The  last  two  years  have  been  terrible, — anarchy  and  brigandage 
rife  and  absolutely  unchecked.  All  the  province  is  overrun  with 
troops  whose  bearing  is  insolent,  and  they  commandeer  to  their 
hearts'  content.  The  inn-keepers,  food  and  tea  shops  have  a  bad  time; 
in  fact  everyone  is  afraid  to  offend  the  rogues.  Moreover,  those  who 
have  seized  power  have  compelled  all  who  own  land  to  pay  all  next 
year's  land  taxes  this  autumn.  All  merchants  and  anyone  with 
property  or  capital  have  had  to  pay  large  amounts  of  silver  for  the 
upkeep  of  the  present  regime.  The  number  of  lives  that  have  been 
taken  is  terrible, — executions  on  the  main  streets  without  trial, 
torturers  in  the  yamen  far  worse  than  in  the  Manchu  days.  The 
people  groan  under  the  oppression.  A  republic!  What  a  farce! — And 
there  are  people  who  favour  the  abolition  of  extraterritoriality  in 
China  adds  the  writer." 

The  Law's  Delay.— Under  date  of  December  3(T  another  corre- 
spondent of  the  same  paper  writes  from  Pekin  as  follows: 

M  It  is  unfortunate  for  China  that,  at  a  time  when  she  is  anxious 
to  prove  to  the  world  that  a  real  effort  is  being  made  to  bring  the 
administration  of  justice  in  this  country  into  accord  with  the  more 
humane  and  enlightened  ideas  of  Western  nations,  there  should 
occur  undue  delays  in  the  reformed  judicial  procedure  already  in 
operation. 

"  The  Singer  Sewing  Machine  Company  is  a  victim  of  this  tardy 
justice  as  shown  in  the  following  facts:    On  January  11,  1918,  the 
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"5.  If  the  foreign  firm  foregoes  the  protection  afforded  by 
extraterritoriality  or  consular  jurisdiction,  it  will  directly  ap- 
proach the  magistrate  without  referring  the  case  to  the  consul 
in  Tientsin.  In  a  few  days  the  matter  may  be  settled  to  the 
satisfaction  of  both  parties.  I  have  been  informed  by  heads  of 
many  business  firms  that  they  have  yet  to  experience  an  unsatis- 
factory settlement  of  cases  by  Chinese  magistrates  and  have  yet  to 
find  a  magistrate  who  is  unfair  and  who  is  not  anxious  to  expedite 
a  legal  matter.  As  a  result  they  do  not  care  to  bother  their  con- 
suls about  small  affairs." 

The  statement  here  is  merely  "  the  matter  may  be  settled  "  and 
the  declaration  is  "  about  small  affairs/' 

Dr.  Tyau  further  says : 

"  6.  China  has  demonstrated  her  ability  to  handle  even  purely 
foreign  cases.  Since  her  declaration  of  war  against  the  Central 
Powers  two  years  ago,  and  the  abolition  of  all  the  treaty  stipula- 
tions with  these  two  countries,  the  Chinese  provincial  courts  have 
reported  to  Pekin  the  settlement  of  many  cases  in  which  the  sub- 
jects of  these  two  countries  and  other  foreigners  were  involved. 
Th£  parties  concerned  never  once  questioned  the  judgment  they 

Company  filed  with  the  magistrate  of  Wuslh  district,  through  the 
office  of  the  Special  Commissioner  for  Foreign  Affairs  at  Shanghai, 
a  suit  against  the  Chung  Hsing  Shop  and  others.  Nine  months  later, 
on  September  7,  the  Wuslh  magistrate  gave  judgment  for  the 
plaintiff  company  for  the  full  amount  claimed.  On  January  13,  1919, 
as  the  judgment  had  not  been  enforced,  the  American  Consulate- 
General  in  Shanghai  wrote  to  the  Special  Commissioner  for  Foreign 
Affairs  at  Shanghai,  asking  for  the  enforcement  of  the  judgment 
The  Commissioner  replied  that  the  records  of  the  case  had  been 
sent  by  the  magistrate's  court  at  Wuslh  to  the  procurator  of  Kiangsu. 
Repeated  requests  by  the  Consulate-General  for  the  return  of  the 
records  to  the  magistrate's  court  proved  fruitless. 

"Five  months  thereafter,  on  May  26,  1919,  the  higher  court  at 
Kiangsu  informed  the  magistrate  at  Wusih  that  the  case  had  been 
appealed  to  the  supreme  court  and  that  the  records  had  been  for- 
warded to  that  court. 

"On  September  23  the  Ministry  for  Foreign  Affairs  was  asked 
by  the  American  Legation,  in  accordance  with  the  law  of  China  and 
the  treaties  between  China  and  Foreign  Powers,  that  the  records 
which  had  been  irregularly  sent  to  the  procurator's  court  and  thence 
to  the  Supreme  Court  be  returned  to  the  magistrate's  court  at  Wusih. 
The  Legation  pointed  out  that  the  Ministry  for  Foreign  Affairs  had 
itself  declared  that  the  only  appeal  from  a  decision  of  the  Mixed 
Court  in  which  a  foreigner  was  plaintiff  and  Chinese  defendant  was 
to  the  Special  Commissioner  for  Foreign  Affairs.  In  spite  of  the 
evident  violation  of  the  Chinese  regulations  themselves,  and  addi- 
tionally in  spite  of  the  fact  that  the  judgment  had  even  then  been 
irregularly  maintained  by  the  procurator's  court  and  the  Supreme 
Court,  the  defendant  was  unable  to  secure  a  mandamus  calling  for 
a  review  of  the  case  and  the  procurator's  court  again  took  it  up, 
and  it  is  still  in  the  hands  of  the  procurator's  court" 
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have  rendered.  On  the  contrary  they  are  appreciative  of  the 
speed  with  which  the  Chinese  judges  try  their  cases  and  give 
decisions.  Only  those  who  plan  to  profit  by  legal  quibbling  and 
questionable  means  would  not  care  to  go  to  the  Chinese  courts." 

Now  if  all  this  be  true,  the  writer  has  without  doubt  done  a 
great  favor  to  foreigners  residing  in  China.  Justice  without 
delay  is  to  be  obtained  for  the  asking,  in  the  Chinese  courts.  In 
so  far  as  the  nationals  of  the  Central  Powers  are  concerned,  they 
have  had  no  chance  to  object.  Since  China  declared  war,  it  was 
take  what  they  could  get  and  be  glad  to  get  it.  Perhaps  they 
will,  on  the  resumption  of  peace,  say  they  voluntarily  relinquish 
all  extraterritorial  rights  since  they  have  found  conditions  so 
much  better  without  them.  So  far  as  we  know,  they  have  not 
taken  this  step  as  yet. 

"  7.  Another  disadvantage  resulting  from  extraterritoriality  is 
the  confusion  created  by  the  use  of  so  many  different  kinds  of 
codes  in  China.  A  number  of  consular  tribunals  are  maintained 
in  each  treaty  port  which  function  under  various  codes.  Cases 
between  two  foreigners  of  the  different  nationalities  are  tried  in 
the  court  of  the  defendant's  nationality.  The  judgment  these 
consular  courts  render  differ  one  from  the  other.  No  precedent 
is  thus  possible  except  that  a  decision  shall  constitute  a  precedent 
for  the  court  which  had  given  it.  Besides,  when  they  are  engaged 
in  a  legal  dispute  among  themselves,  foreigners  have  to  travel 
long  distances  in  order  to  get  to  the  treaty  port  and  fight  it  out." 

There  are  some  criticisms  here  which  have  considerable  truth 
in  them,  and  which  deserve  special  consideration.  These  will  be 
dealt  with  later  in  a  special  statement. 

"  8.  Positive  advantages  from  the  disappearance  of  extra- 
territoriality are  the  elimination  of  the  '  fifty-fifty  clause/  which 
now  binds  foreigners  whenever  they  desire  to  co-operate  with  the 
Chinese,  and  the  freedom  to  build  their  plants  anywhere  within 
the  borders  of  China  which  privileges  are  not  enjoyed  by  the  firms 
limited  by  extraterritorialstipulations,  although  they  often  evade 
them  by  means  of  subterfuges.  The  new,  or  non-treaty  states, 
which  enter  into  relations  with  China  on  the  basis  of  equality 
and  reciprocity  will  be  relieved  of  all  these  fetters." 

Under  Article  XXX  of  the  Treaty  1859  between  China  and 
the  United  States,  it  is  provided  that  should  at  any  time,  China 
grant  to  any  nation,  or  the  merchants  or  citizens  thereof,  any 
right  connected  with  commerce  not  conferred  by  the  treaty  in 
question,  such  right  immediately  accrues  to  the  benefit  of  the 
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United  States  and  its  citizens.  There  does  not  appear  to  be  any 
stipulation  that  it  shall  be  on  the  same  conditions,  but  marely 
that  the  right  is  granted.  The  British  treaty  does  not  appear  to 
read  exactly  the  same.  However,  we  do  not  expect  to  see  all  these 
arrangements  which  China  has  been  proposing  recently.  And  if 
conditions  are  such  as  to  make  subterfuges  necessary,  then  there 
will  be  subterfuges.  Nobody  knows  better  how  to  arrange  or  to 
permit  one  than  an  Oriental. 

"  9.  In  other  words  the  business  of  foreign  traders  in  China 
has  outgrown  extraterritoriality  and  extraterritoriality  is  now 
meaningless.  Today  they  are  in  closer  personal  contact  with  the 
Chinese  people  than  ever  before,  and  through  the  gradual  doing 
away  of  the  compradore  system,  with  the  market  itself.  They 
send  their  own  representative  to  every  part  of  the  country,  and 
these  representatives  do  not  experience  difficulty  in  travelling 
about.  If  they  need  the  protection  of  extraterritoriality  and  the 
consular  jurisdiction,  as  one  writer  puts  it,  they  will  have  to  take 
many  consuls  along  with  them  wherever  they  go.  As  this  cannot 
be  done,  extraterritoriality  has  truly  outlived  its  usefulness." 

How  much  of  this  is  really  true?  While  there  are  probably 
many  firms  which  in  theory  would  like  to  be  able  to  do  without  a 
compradore,  how  many  in  practice  are  able  to  do  so?  Of  the 
firms  doing  business  in  Hankow,  for  instance,  how  many  do  busi- 
ness without  either  an  out  and  out  compradore,  or  otherwise  a 
man  who  guarantees  in  some  way  the  business  done  through  him 
and  who  is  in  effect  what  has  always  been  known  as  a  middle-man 
under  guarantee?  It  is  true  there  is  a  number  of  concerns  in 
Hankow  which  do  business  far  afield,  either  in  buying  or  selling. 
But  we  have  yet  to  hear  of  one  of  these  which  has  declared  in 
favor  of  Chinese  and  against  extraterritorial  jurisdiction. 

"  10.  Sixty  years  ago  when  China  was  ignorant  of  foreign 
conditions,  it  was  advisable  for  the  foreign  nations  to  have  extra- 
territorial status. '  In  fact  China  very  much  desired  that  the 
foreigners  would  attend  to  their  own  business  in  order  that  they 
might  not  constantly  bother  her.  But  the  time  has  come  that  a 
new  status  should  form  the  basis  for  Chinese-foreign  intercourse. 
The  fact  that  recently  many  foreign  and  mixed  cases  have  been 
settled  by  Chinese  courts  and  the  parties  to  them  were  not  willing 
to  take  them  to  their  own  consular  courts  indicates  the  trend  of 
the  times.  Observing  the  direction  of  world  currents,  the  Presi- 
dent a  few  months  ago  issued  a  mandate  declaring  that  new 
nations,  if  they  desired  to  enter  upon  treaty  relations  with  China, 
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nrast  do  so  on  terms  of  equality  and  reciprocity.  It  means  that 
there  shall  be  no  more  extraterritorial  status  granted  to  any  new 
or  non-treaty  nation." 

This  is  an  extension  of  the  statement  made  in  Paragraph  5  to 
some  extent  combined  with  the  statements  in  Paragraph  6  and 
then  an  assumption  that  has  not  been  in  any  way  proved  by  evi- 
dence. We  still  say  we  know  of  no  firms  taking  business  of  any 
importance  to  the  Crinese  courts  and  even  in  the  so-called  small 
matters,  they  have  generally  notified' the  consul  before  doing  so 
and  secured  his  advice  and  consent  regarding  their  action. 

"11.  Some  of  the  farsighted  foreigners  are  supporting  this 
policy  of  China  as  is  shown  in  the  resolution  passed  a  few  weeks 
ago  by  the  conference  of  the  British  Chambers  of  Commerce  in 
Shanghai.  The  resolution  adopted  stated :  '  While  this  confer- 
ence sympathizes  with  the  desire  of  the  Chinese  to  see  extraterri- 
toriality abolished,  and  realizes  the  benefits  that  would  accrue 
through  throwing  the  country  open  to  residence  and  trade,  it 
considers  as  essential  preliminaries  to  the  surrender  of  extra- 
territorial rights  the  establishment  of  a  stable  government,  a 
satisfactory  code  of  laws,  and  a  satisfactory  arrangement  for  the 
administration  of  such  laws,  and  the  conference  suggests  that 
efforts  should  be  made  to  carry  into  effect  the  agreement  by  Great 
Britain  to  assist  China  in  reforming  her  judicial  system  in  pur- 
suance of  Article  XI  of  the  Treaty  of  1902/  Other  evidence  can 
be  found  in  the  recent  formation  of  a  Chinese-British  corporation 
under  registration  with  the  Ministry  of  Agriculture  and  Com- 
merce at  Peking." 

In  Paragraph  9  the  declarant  stated  the  country  is  open  to 
travel  and  trade.  Evidently  the  British  Chamber  of  Commerce 
'  does  not  think  so.  And  we  fail  to  see  that  the  statement  of  the 
British  Chamber  of  Commerce  is  in  support  of  the  statement  that 
extraterritoriality  has  outlived  its  usefulness.  It  declared  it 
would  like  to  see  general  conditions  more  favorable  for  large 
trade,  but  in  the  absence  of  such  conditions,  it  did  not  declare 
for  a  removal  of  the  already  existing  ones. 

"  12.  A  good  deal  of  misunderstanding  between  foreigners  and 
Chinese  at  the  present,  furthermore,  is  in  a  large  measure  due  to 
the  existence  of  extraterritoriality,  which  implies  that  the  laws 
and  courts  in  China  were  inferior  to  those  in  other  countries  and 
interferes  with  Chinese  internal  administration  seriously.  Better 
relationships  will  naturally  follow  its  abolition.  At  the  present 
the  Chinese  merchants  who  are  anxious  to  do  business  with 
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foreigners  do  not  know  where  they  stand  legally.  They  may 
have  a  law  suit  with  a  British  firm,  and  the  case  is  tried  in  the 
British  court.  The  decision  may  be  given  in  their  favor.  In  the 
future  they  may  have  another  law  suit  with  an  Italian  or  French 
firm,  and  the  second  case  is  tried  in  the  Italian  or  French  court 
and  the  decision  is  diametrically  opposite.  The  Chinese  mer- 
chants are  confounded.  Under  such  circumstances  friendly  re- 
lationship between  foreigners  and  Chinese  is  difficult  to  spring 
into  existence,  because  the  practice  is  not  founded  on  social 
justice." 

This  is  a  variation  of  Paragraph  7  and  requires  as  before 
stated,  special  consideration. 

"  13.  The  attention  of  the  Chinese  Government  is  now  being 
devoted  to  the  further  reform  of  the  courts  in  order  that  they 
may  be  able  to  handle  more  competently  mixed"  cases  arising 
between  the  Chinese  and  the  people  of  nations  which  have  been 
given  no  extraterritorial  status.  The  question  of  the  training  of 
judges  and  magistrates  and  the  improvement  of  the  police  are 
also  under  consideration.  Settlement  of  foreigners  in  the  interior 
following  the  cancellation  of  extraterritoriality,  or  the  conclu- 
sion of  treaties  with  the  new  nations  containing  no  extraterri- 
torial provision,  is  only  natural.  The  task  for  the  protection  of 
their  life  and  property  is  thus  devolved  upon  the  police.  The 
Ministry  of  the  Interior  is  now  taking  up  this  matter  seriously. 
Another  matter  to  which  the  attention  of  the  government  is  being 
directed  is  the  revision  of  the  commercial  laws  applicable  to 
foreign  relations  with  the  Chinese,  and  in  consonance  with 
modern  requirements." 

"  14.  The  existing  criminal  and  civil  laws  however  are  as 
good  as  any  that  could  be  found  in  foreign  countries.  The 
practical  administration  of  them  may  not  be  quite  up  to  foreign 
standard.  That  is  because  the  ordinary  people  do  not  understand 
it.  There  are,  however,  already  many  judges  who  were  educated 
abroad  and  who  can  deal  with  cases  in  which  foreigners  are 
interested.    They  need  only  being  tried  to  know  their  worth " 

We  do  not  apologize  for  the  length  at  which  we  have  discussed 
this  subject.  It  is  a  most  important  one  at  present  to  all 
foreigners  in  China.  And  the  proponent  of  the  statement  which 
we  have  been  considering,  is  a  Chinese  authority  on  the  question. 

He  has  set  forth  unevidenced  and  unproved  statements  as  to 
the  demand  by  foreigners  for  the  cessation  of  extraterritorialty 
and  by  so  doing  has  adopted  the  policy  of  attempting  to  carry 
the  battle  into  the  enemy's  country  when  one's  own  lines  of 
defence  are  weak. 
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Now  to  consider  what  the  Chinese  themselves  think  of  the 
capacity  and  honesty  of  their  own  courts,  what  does  one  find? 
And  it  seems  reasonable  to  suppose  that  the  Chinese  know  their 
own  institutions  better  than  foreigners  are  likely  to  do.  Take 
the  few  large  Chinese  companies  that  have  been  organized  to  date. 
The  Bank  of  China,  Bank  of  Communications,  China  Merchants 
Steamship  Co.,  and  Han  Yeh  Ping  Company  are  all  more  or  less 
government  affairs  and  cannot  avoid  Chinese  jurisdiction.  The 
Anglo-Chinese  company  said  to  have  been  registered  at  the 
Ministry  of  Agriculture  and  Commerce  at  Pekin,  is  probably  a 
mining  enterprise  and  it  has  taken  the  only  course  open  to  it  by 
law.  It  is  a  misleading  statement  to  quote  a  concern  as  having 
exercised  a  choice,  when  there  was  no  choice  to  be  taken. 

Take,  however,  the  fire,  Kf e  and  marine  insurance  companies, 
with  the  various  steamships  owned  or  controlled  by  Chinese 
interests,  and  what  does  one  find?  These,  wherever  they  have 
found  it  possible,  have  secured  British  jurisdiction  under  Hong- 
kong ordinances  or  registration  in  the  names  of  British  or  Ameri- 
can subjects.  They  do  not  do  this  because  they  really  wish  to  be 
foreign  or  to  conduct  their  business  in  a  foreign  manner.  *  They 
are  entirely  staffed  by  persons  who  are  Chinese  and  they  conduct 
their  business  in  a  Chinese  manner.  While  enjoying  foreign 
registration  they  will  often  advertise  advising  Chinese  to  do 
business  with  them  rather  than  with  foreigners.  In  all  minor 
matters,  such  as  Dr.  Tyau  stated  was  the  habit  with  some 
foreigners,  rather  than  trouble  the  consul,  they  act  as  Chinese. 
But  should  any  important  matter  arise,  or  it  appear  that  they 
want  to  be  certain  of  protection,  justice  and  fair-play,  the  Chinese 
signboards  disappear  in  the  twinkling  of  an  eye  and  all  the 
foreign  paraphernalia  is  at  the  front. 

Does  this  state  of  affairs  evidence  that  even  the  Chinese  them- 
selves believe  that  exterritoriality  has  outlived  its  usefulness? 
Or  are  these  the  foreigners  of  whom  Dr.  Tyau  says  "  their  enter- 
prises are  not  altogether  above  board  "  ? 

Then  take  the  subject  of  opium.  In  the  main,  have  not  the 
foreigners  kept  faith  with  China  on  the  opium  question  ?  But 
what  has  been  the  record  of  the  Chinese  officials  on  this  question  ? 
What  are  the  actual  conditions  at  the  moment?  Foreigners  in 
the  position  of  Chinese  customs  officials  are  asked  at  one  end  to 
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harass  foreign  ships  on  which  opium  is  found  in  transit  in  the 
possession  of  Chinese,  unknown  to  the  foreigners,  while  Chinese 
officials  at  the  place  of  origin  of  the  opium,  do  little  or  nothing 
to  interfere  with  its  growth,  manufacture  or  traffic*  If  there  is 
law  and  there  are  competent  officials  and  courts,  and  there  is 
justice  to  be  had  for  the  asking,  why  is  not  this  machinery  deal- 
ing with  this  important  matter?  The  Councillor  of  the  Ministry 
of  Foreign  Affairs  does  not  refer  to  this  in  any  way. 

There  is  a  disadvantage  resulting  from  exterritoriality  in  the 
confusion  created  by  the  use  of  so  many  different  codes — mean- 
ing the  codes  enforced  by  foreign  courts  where  foreigners  may  be 
defendants.  This  has  been  stated  on  numerous  occasions  by 
foreigners.  Hon.  Charles  Denby,  one  time  American  Consul- 
General  at  Shanghai,  wrote  an  instructive  article  on  this  subject 
which  was  published  in  Millard's  Review.  But  it  is  up  to  the 
Chinese  to  take  the  initial  steps  towards  some  modification  of 
existing  conditions,  which  will  as  fai*  as  possible  remedy  this 
confusion.  Every  time  a  foreigner  suggests  some  alteration  as  a 
possible  improvement,  and  such  could  not  be  done  without  China 
being  £  party  to  it,  the  only  Chinese  reply  is  one  such  as  Dr.  Tyau 
has  given,  that  extraterritoriality  has  outlived  its  usefulness. 
Fifteen  years  ago  there  was  said  here  in  Hankow  to  be  land  and 
funds  for  the  building  of  a  mixed  court  tribunal,  where  all  claims 
of  foreigners  against  Chinese  could  be  heard.  Dr.  Tyau  says 
there  are  many  trained  men  competent  to  act  as  judges  in  such  a 
court.  Given  such  a  place  and  competent  judges  to  preside  in  the 
court,  Chinese  codes  could  be  used  and  precedents  could  be  estab- 
lished. As  matters  have  been  and  are  at  present,  some  claims  are 
heard  before  the  Hsia  Keo  Hsien,  some  before  the  Wei  Yuan  and 
others  in  various  consulates  where  the  consular  official  more  or 
less  controls  what  is  done.  Where  there  should  be  one  court, 
there  are  many  courts,  and  each  asserts  its  own  rules  and  prece- 
dents.   Whose  fault  is  this? 

The  Hon.  Justice  Lobingier,  of  the  United  States  Court  for 
China,  a  little  time  ago  in  an  address  brought  forward  the  possi- 
bility of  hearing  on  appeal  in  mixed  court  cases,  wherein  trained 

*  See  China — Non-Enforcement  of  Opium  Legislation  elsewhere  in 
this  issue  of  the  A.  B.  A.  Joubnal. 
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Chinese  might  act  together  with  the  trained  judges  of  the  foreign 
courts  already  instituted  in  China.  So  far  as  we  know,  the  only 
reply  made  to  this  was  "  extraterritoriality  has  outlived  its  use- 
fulness/' 

The  customs  and  postal  administrations  in  China  would  never 
have  reached  their  present  efficiency  without  foreign  advice  and 
management.  The  telegraph  and  telephone  administrations  show 
the  need  of  competent  foreign  assistance  at  the  present  time. 
The  Chinese  navy,  small  though  it  be,  has  twice  in  very  recent 
years  managed  to  sink  passenger  vessels  in  collision,  and  in  each 
case  negligence  was  alleged.  Chinese  railways  are  built  under 
foreign  management  and  allowed  to  go  to  waste  under  Chinese 
control.  The  Salt  Gabelle  has  demonstrated  what  a  fetf  compe- 
tent men  can  do  if  they  have  any  real  authority. 

The  great  difficulty  is  that  Chinese,  when  they  can  choose  their 
advisers,  select  men  for  the  purpose  of  sending  them  out  to  repre- 
sent to  others  a  China  which  in  reality  does  not  exist.  They 
are  not  really  advisers  for  they  are  not  asked  for  advice  and,  if 
they  were  and  it  were  given,  it  would  not  be  acted  upon.  The 
Chinese  Commissioners  at  the  Peace  Conference  drew  pictures 
of  a  China  which  has  no  existence  in  fact.  A  man  like  Dr.  Good- 
now,  who  advised  honestly  and  candidly,  was  not  wanted,  and 
he  himself  probably  did  not  care  to  remain  where  his  advice 
would  not  be  in  any  way  heeded. 

Foreigners  who  really  have  the  best  wishes  of  China  at  heart, 
such  as  most  Americans  have,  and  as  the  British  Chambers  of 
Commerce  demonstrated  by  their  statements  at  the  Shanghai 
conference,  "recommend  the  establishment  of  a  stable  govern- 
ment, a  satisfactory  code  of  laws  and  a  satisfactory  arrangement 
for  the  administration  of  such  laws."  They  have  also  recom- 
mended the  abolition  of  the  hundred  and  one  different  kinds  of. 
taels  used  through  China  in  the  manipulation  of  the  currency, 
and  the  use  of  one  standard  dollar,  throughout  China.  They  also 
strongly  recommended  that  some  foreign  assistance  be  had  at  the 
mint,  to  see  that  the  dollars  were  really  what  they  were  repre- 
sented to  be.  So  in  the  establishment  of  the  stable  government, 
c#de  of  laws  and  especially  in  the  administration  of  those  laws, 
it  would  be  advisable  to  have  foreign  assistance  for  a  reasonable 
period  at  least,  in  order  to  see  that  the  touch  and  fineness  are 
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kept  up  to  standard.  This  development  will  in  any  event  take 
time  to  complete  and  it  cannot  be  done  all  at  one  time.  And 
pending  the  actuality  of  what  has  been  asked  for  by  the  Chambers 
of  Commerce  referred  to,  certainly  extraterritoriality  has  not 
outlived  its  usefulness. 

Since  the  above  was  written  the  writer  of  the  article  has  sent 
the  following  to  one  of  the  editors  of  this  Jouenal  : 

"  I  want  you  to  know  that  I  have  every  sympathy  with  any 
attempt  of  the  Chinese  to  improve  conditions,  and  to  have  ex- 
territoriality removed  in  a  proper  way,  when  it  is  reasonable  it 
should  be  done.  I  would  do  anything  possible  to  assist  them  and 
would  be  proud  to  be  one  of  a  large  audience  of  those  who  were 
missionaries  in  that  way  to  help  a  country  like  China.  I  am  sure 
practically  all  Americans  feel  that  way.  But  for  them  (the 
Chinese)  to  hire  so-called  foreign  advisers  to  go  about  lecturing 
and  misrepresenting  present  conditions,  and  their  own  students 
who  have  studied  abroad  and  know  next  to  nothing  about  actual 
conditions  in  China,  doing  the  same  thing,  makes  one  who  is  on 
the  ground  and  knows,  very  weary  and  disgusted. 

"  As  you  know,  I  have  spent  nearly  20  years  in  China  in  actual 
law  work  among  the  Chinese.  Much  more  so  than  the  lawyers  in 
Shanghai  do.  My  work  I  presume  is  much  the  same  as  Mr.  Allen's 
in  Tientsin.  In  the  early  part  of  the  week  a  prominent  compra- 
dore  of  an  American  firm  came  to  me  to  try  to  get  my  assistance 
for  the  collection  of  a  large  debt  from  another  prominent  Chinese 
here  in  Hankow.  I  asked  him  why  he  did  not  go  to  the  Chinese 
court.  He  replied  it  meant  nothing  but  the  payment  of  bribes 
and  fees  by  both  parties  to  various  underlings  of  the  court  who 
passed  them  higher  up,  and  there  would  never  be  anything  done 
so  long  as  either  side  could  be  worked  for  more  money.  A  day 
or  so  after,  the  manager  of  one  of  the  large  native  banks  came 
and  wanted  assistance  in  collection  of  a  debt  from  a  Chinese  in 
Tiemnen,  in  western  part  of  this  province.  He  had  a  valuable 
title  deed  as  security.  I  said  to  him  it  appeared  to  me  to  be  a 
purely  Chinese  case  and  one  for  the  Chinese  court  entirely.  I 
further  asked  him  why  he  did  not  commence  an  action  without 
delay.  His  reply  was  the  same  as  that  of  the  compradore.  These 
are  two  cases  only  of  the  past  week.  Were  there  any  opening  for 
the  Chinese  business  men  to  get  their  cases  in  courts  where 
foreign  judges  or  assessors  had  anything  to  say,  the  foreign 
lawyers  would  be  deluged  with  business.  Last  week  I  ha^  a 
claim  against  a  Chinese  fire  insurance  company,  sent  to  me 
through  the  acting  consul  of  a  country  without  consular  repre- 
sentation in  Hankow,  sent  to  him  by  the  consul-general  in  Shang- 
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hai,  in  behalf  of  a  Chinese  in  Ningpo.  I  have  not  as  yet  learned 
the  reason  for  the  presentation  by  foreign  consul,  and  will  prob- 
ably learn  this  later  when  information  requested  is  received.  I 
could  cite  you  case  after  case,  all  absolutely  true  and  within  my 
own  experience  and  practise.  Then  for  these  Chinese  and  a  few 
foreigners  in  Chinese  service  to  declare  that  exterritoriality  has 
outlived  its  usefulness,  is  a  wilful  misrepresentation  of  the  facts. 
I  am  not  one  of  these  who  believe  the  Chinese  will  never  be  able 
to  be  trusted  with  entire  control  of  all  interests  within  their 
country.  I  at  least  hope  they  may,  with  foreign  help,  be  able  to 
change  for  the  better.  But  I  feel  certain  that  if  at  present, 
exterritoriality  were  to  be  done  away  with,  everything  com- 
mercially would  go  to  smash,  and  the  almost  immediate  result 
would  be  that  Japan  would  have  to  assume  control,  and  the  other 
foreign  interests  would  be  even  glad  of  that  in  preference  to 
absolute  chaos" 
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0. 

FOREIGN  LEGISLATION,  JURISPRUDENCE 
AND  BIBLIOGRAPHY. 

1. 
CANADA. 

1918. 

The  Dominion. 

The  war  still  going  on,  many  Orders  in  Council  having  the 
force  of  law  were  passed,  but  these  are  of  ephemeral  interest  only, 
and  they  are  here  passed  over : 

Of  the  Public  Acts,  c.  2  provides  for  the  time  for  general 
purposes  in  Canada  being  one  hour  in  advance  of  standasd  time 
during  the  year  for  such  time  as  the  Governor  in  Council,  i.  e., 
the  Government  might  prescribe.  C.  7  enables  the  Chief  Justice 
of  the  Supreme  Court  of  Canada,  or  in  his  absence  the  Senior 
Puisne  Justice  to  call  upon  the  Judge  of  the  Exchequer  Court 
or  of  a  Provincial  Superior  Court  in  case  of  want  of  a  quorum. 
This  has  been  acted  upon  more  than  once. 

C.  11  enables  the  government  to  assist  the  Canadian  Northern 
Bailway  Company  or  any  subsidiary  company  by  guaranteeing 
any  indebtedness — this  is  really  formal,  as  the  Canadian  Northern 
is  now  the  Canadian  National  and  is  owned  by  Canada. 

C.  12  is  important — it  establishes  a  Civil  Service  Commission 
of  not  more  than  three  members  to  hold  office  during  life  or  till 
the  age  of  65,  but  removable  like  Judges  on  address  of  both 
Houses  of  Parliament.  The  commission  is  given  very  extensive 
powers  of  examination,  investigation,  organization,  etc.:  every 
employee  of  the  civil  service,  while  he  may  vote,  is  forbidden  to 
"  engage  in  partisan  work  in  connection  with  any  Dominion  or 
provincial  election  or  to  contribute,  receive  or  in  any  way  deal 
with  party  funds  "  on  penalty  of  dismissal.  The  Act  is  very  ex- 
tensive and  will  repay  perusal  by  politicians  who  wish  to  get  rid 
of  the  curse  of  patronage — there  are  already  some  who  wish  the 
repeal  of  the  Act. 
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C.  15  provides  for  compensation  where  public  servants  are 
killed  or  suffer  injury  while  performing  their  duties.  These  or 
their  representatives  are  put  in  the  same  favorable  position  as 
employees  of  private  individuals  or  corporations. 

C.  16  amends  the  Criminal  Code  for  the  prevention  of  vice 
causing  a  child  to  be  in  danger  of  becoming  immoral,  dissolute 
or  criminal. 

C.  19  amends  the  Dominion  lands  legislation  and  prevents 
grants  to  those  not  subjects  by  birth  or  naturalization— thus 
reverting  to  the  land  policy  of  a  century  ago. 

C.  20  places  women  on  an  equality  with  men  in  respect  of  the 
franchise. 

C.  25  modifies — and  increases — the  war  tax  on  incomes — eheut 
— and  c.  46  increases  the  special  war  revenue  from  liquor  and 
drugs. 

C.  34  introduces  the  Naval  Discipline  of  the  Mother  Country 
into  our  Canadian  Navy  (now  apparently  to  be  demobilized  if 
not  destroyed). 

C.  42  establishes  a  "  Department  of  Soldiers'  Civil  Be-estab- 
lishment "  with  the  management  and  control  of  all  matters  relat- 
ing to  the  re-establishment  in  civil  life  and  activities  of  soldiers 
and  sailors. 

C.  43  provides  for  a  Bureau  of  Statistics  and  a  Dominion 
Statistician,  thereby  simplifying  and  co-ordinating  a  number  of 
means  of  obtaining  useful  statistics  for  the  Dominion. 

C.  80  is  important  from  a  constitutional  point  of  view — the 
Governor  in  Council  may  abolish  the  Council  of  the  Yukon  and 
give  all  its  powers  to  two  persons  to  be  appointed  by  the  Governor 
in  Council. 

C.  81  gives  a  bounty  for  the  production  of  zinc  from  Canadian 
zinc  ores. 

PEIVATB  ACTS. 

One  new  railroad  company  received  incorporation  and  six  were 
helped  out  of  legal  and  other  difficulties;  five  new  corporations, 
not  railways,  were  formed,  one  with  a  view  to  building  another 
International  Bridge  at  Niagara;  another  that  of  the  Domin- 
icans or  Preaching  Brethren  and  a  third  that  of  the  Gospel 
Workers'  Church  in  Canada.    Thirteen  corporations  had  relief 


Digitized  by 


Google 


240    The  American  Bar  Association  Journal 

from  difficulties;  ten  men  and  five  women  obtained  divorces,  and 
three  patentees  had  the  strict  law  relaxed  in  their  favor. 

1919. 

Peace  not  yet  being  declared,  legislation  by  Order  in  Council 
continues  which  we  pass  over : 

C.  2  adopts  the  International  Electrical  Unit. 

The  threatened  exhaustion  of  the  Yukon  gold  field  is  respon- 
sicle  for  c.  10  amending  the  Mining  Act  for  that  part  of  Canada; 
and  aeronautics  has  called  forth  c.  11  creating  an  Air  Board. 

C.  13  formally  incorporates  the  Canadian  Natural  Eailway 
Company  and  is  the  final  step  to  the  nationalization  of  the  Cana- 
dian Northern  transcontinental  system. 

C.  15  amending  the  Criminal  Code  making  it  a  crime  to  cause 
the  loss  of  life  or  property  through  fire  is  intended  to  lessen  the 
alarming  destruction  of  premises  by  fire,  while  c.  19  looks  to  the 
utilization  by  the  Dominion  of  water-power  now  going  to  waste, 
and  c.  20  is  aimed  at  fraud  on  farmers  through  inferior  ferti- 
lizers.   The  exportation  of  gold  is  still  forbidden  (c.  21). 

Another  great  transcontinental  railway  system  is  nationalized 
and  the  Grand  Trunk  becomes  the  property  of  the  Dominion 
under  c.  22. 

Public  health  becomes  a  department  of  the  government  with  a 
permanent  Deputy  Minister  and  a  fixed  staff  (c.  24),  and  a  closer 
watch  upon  immigration  is  provided  for  by  cc.  25,  26. 

The  Migratory  Bird  Convention  with  the  United  States  is  made 
more  effective  by  c.  29. 

The  most  important  legislation  of  the  session  on  business  is 
the  Bankruptcy  Act  (c.  36),  a  carefully  drawn  enactment  to  come 
in  force  on  a  day  to  be  proclaimed  by  the  Governor  in  Council,  but 
the  Board  of  Commerce  Act  (c.  37)  is  worthy  of  notice.  This 
forms  a  board  of  three  (the  chief  of  whom  is  to  be  an  active  or 
retired  judge  of  a  Superior  Court  or  a  Barrister  of  at  least  ten 
years'  standing)  with  power  to  call  on  experts.  The  board  in- 
vestigates both  law  and  facts  of  matters  referred  to  it  and  has 
large  powers  for  such  purpose;  c.  45  submits  combines  to  its 
jurisdiction. 

Our  experience  of  the  hyphenate  while  not  so  embarrassing  as 
that  of  the  United  States  has  brought  about  a  new  law  concerning 
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naturalization  (c.  38),  and  our  terrible  losses  have  necessitated 
Pension  Acts  cc.  43,  61;  and  c.  71  provides  for  assisting  the 
returned  soldier  in  settling  upon  the  land,  while  c.  46  amends 
the  Criminal  Code  to  catch  the  I.  W.  W.  kind  who  preach  vio- 
lence; c.  49  largely  increases  our  Dominion  Forest  and  Park 
Reserves;  c.  51  subsidies  Dry  Docks;  c.  55  increases  the  Income 
War  Tax.  The  salary  of  judges  in  some  provinces  is  increased 
and  two  puisne  judges  of  the  Dominion  Exchequer  Court  are  pro- 
vided for. 

Patent  medicines  are  subjected  to  regulation  by  c.  66. 

C.  68  recasts,  consolidates  and  amends  the  Railway  Act  in  461 
sections. 

PRIVATB  BILLS. 

Sixteen  railway  companies  and  nine  other  companies  are 
granted  relief,  and  four  corporations  are  made ;  25  men  and  the 
same  number  of  women  obtain  divorces. 

ONTARIO. 
1918. 

The  early  approach  of  a  general  election  necessitated  a  new 
law  respecting  elections  to  the  Assembly  (c.  3),  but  it  was  decided 
to  extend  the  existing  assembly  until  after  the  close  of  the  war 
and  the  soldiers  and  sailors  return  and  a  year  thereafter.  This 
act  will  probably  be  the  most  interesting  to  Americans;  the 
British  North  America  Act,  1867,  our  so-called  written  con- 
stitution fixes  the  life  of  our  Assembly  at  four  years,  but  it  gives 
the  province  the  power  to  change  its  constitution  (except  as 
regards  the  office  of  Lieutenant-Governor).  The  legislature 
thought  it  not  well  to  have  an  election  when  the  war  was  going 
on  and  accordingly  lengthened  its  own  life.  One  member  voted 
against  this  measure  as  "  unconstitutional "  in  our  sense  of  the 
word,  i.  e.,  within  the  powers  of  the  legislature  but  not  in  accord- 
ance with  the  spirit  of  our  institutions. 

The  tremendous  increase  in  automobiles  has  drawn  the  atten- 
tion of  the  legislature  to  the  importance  of  good  roads,  and 
Highway  Improvements  Acts  cc.  15,  16,  17,  18,  35,  36  are  the 
result,  while  motor  owners  are  looked  after  by  c.  37. 

Municipalities  are  authorized  to  make  grants  for  patriotic 
purposes  (c.  34),  and  railway  employees  are  enabled  to  vote  at 
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municipal  elections  before  election  day  (c.  33).  Game  and 
insectivorous  birds  receive  separate  protection  (cc.  48,  50) ;  fish 
by  cc.  48,  49. 

The  alarming  effect  of  unchecked  "  social "  disease  called  out 
c.  42  for  the  prevention  of  venereal  disease. 

A  number  of  amendments  to  the  acts  respecting  County  Courts 
surrogate  courts,  coroners,  administration  of  justice,  etc.,  were 
passed  and  many  municipalities  obtained  relief  from  the  letter 
of  the  law,  while  the  administration  of  the  estates  of  two  wealthy 
men  deceased  was  modified  by  cc.  86,  87. 

1919. 

The  war  was  over  and  it  was  time  to  go  to  the  people.  C.  87 
allowed  women  to  be  elected  members  of  the  legislature  (several 
became  candidates,  but  none  was  elected  when  the  election  was 
held  in  the  fall).  The  Elections  Act  was  amended  perhaps  for 
the  worse  by  c.  7  and  military  defaulters  were  disqualified  by 
c.  6.  Highways  are  still  a  vexed  question  and  cc.  17,  18,  19,  20, 
57,  58  and  59  deal  with  them  for  one  purpose  or  another.  A 
Ministry  of  Labor  is  provided  for  (c.  22) ;  a  Public  Trustee  by 
c.  32. 

The  remainder  of  the  legislation  does  not  seem  to  be  of  any 
importance  except  locally. 

QUEBEC. 
1918. 

The  shocking  casualty  at  Halifax  is  responsible  for  c.  2  author- 
izing a  subscription  by  the  province  of  $100,000  to  assist  the 
sufferers.  The  automobile  will  not  abide  toll  roads  and  one  of 
them  is  abolished  by  c.  9,  a  small  instalment  of  the  very  great 
improvement  being  made  by  Quebec  in  her  roads,  which  will 
inevitably  result  in  a  much  increased  influx  of  motorists  from  the 
United  States.  There  are  other  inducements  not  wholly  discon- 
nected with  January  16,  1920,  but  these  do  not  appear  in  the 
statutes;  but  cc.  10,  11,  59  look  to  improvements. 

The  water-power  of  the  Quebec  streams  now  going  to  waste 
will  be  utilized  at  least  in  part  (cc.  12, 13, 14,  15, 16,  70).  Pro- 
tection from  fire  is  sought  by  cc.  51,  52;  game  is  further  pro- 
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tected  by  c.  36.  The  estates  of  five  deceased  are  administered  as 
those  living  desire  and  the  Bar  is  permitted  to  call  one  student 
who  failed  to  give  notice  in  time. 

1919. 

Good  roads  are  again  contemplated  (c.  6) ;  water-power  (c.  7) ; 
the  protection  of  game  and  fish  (cc.  31,  32).  Soldiers  returning 
from  the  front  are  to  have  land  (c.  9)  and  women  a  minimum 
wage  to  be  fixed  by  a  commission  (c.  11)  ;  a  referendum  on  the 
vexed  question  of  light  beer,  cider  and  wines  (which  resulted 
in  a  majority  for  the  sale  of  such  beverages)  (c.  19),  and  prohibi- 
tion not  too  stringent  of  anything  else  (c.  18) ;  the  motorist 
is  still  caput  lupinum  (c.  23). 

Among  the  Private  Acts  are  eight  concerning  the  estate  of  de- 
ceased persons,  one  authorizing  the  Bar  to  call  Abraham  Saul 
Cohen  a  member  of  the  Bar  of  Massachusetts,  one  to  allow  a 
student  to  obtain  a  licence  to  practise  medicine  as  one  of  the 
requisites  had  been  overlooked  by  inadvertence.  Joseph  Cadieux 
complained  of  the  drawback  of  there  being  several  persons  of  the 
same  name  and  was  permitted  to  call  himself  Joseph  Anmand 
Cadieux — no  Ambiguam  nova  Salamina  futuram  for  Joseph — 
and  Morris  Alfred  Thompson  to  change  his  name  to  Maurice 
Alfred  Madley,  the  name  of  his  adoptive  parents. 

NOVA  SCOTIA. 
1918. 

The  electoral  franchise  is  put  on  a  modern  basis  with  equality 
of  sexes  by  c.  2 ;  municipalities  are  improved  by  cc.  3,  4,  5  and 
57;  a  new  and  improved  Temperance  Act  is  c.  8  and  public 
health  is  carefully  provided  for  by  c.  6.  Water-powers  are  com- 
ing into  their  own  again  (cc.  13,  43) ;  the  coal  mining  industry 
receives  protection  long  needed  by  cc.  10,  49 ;  the  motorist's  wild 
career  is  to  be  checked  (c.  12).  Game  is  protected  (c.  40); 
municipalities  may  contribute  to  patriotic  objects  (c.  47),  espe- 
cially for  the  relief  of  the  sufferers  at  Halifax  (c.  19),  and  the 
province  will  do  its  share  (c.  18).  Among  the  Private  Acts  is 
one  to  enable  a  dentist  to  be  registered  on  paying  his  fees  (c.  121) 
and  the  family  of  Eydberg  to  become  Ryden  (c.  142) . 
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1919. 

Water-power  and  electric  energy  therefrom  are  again  the  sub- 
ject of  legislation  (cc.  5,  6) ;  the  motor  forces  highways  to  im- 
provement (cc.  8,  9,  10).  Game  is  further  preserved  (c.  20) ; 
fire  protected  against  (c.  30) ;  coal  regulated  (cc.  18,  74,  75). 
Labor  and  its  hours  are  to  be  inquired  into  (cc.  24,  26) ;  the 
motorist  again  attended  to  (c.  76). 

By  a  Private  Act  James  Joseph  Leahy  becomes  James  Joseph 
Brown  (c.  177).    Why,  the  act  saith  not. 

NEW  BRUNSWICK. 
1918. 

Cities,  towns  and  other  municipalities  axe  enabled  to  contribute 
aeroplanes  to  the  country  (c.  3)  and  are  to  pay  their  share  of  the 
Patriotic  Fund  (c.  27) ;  good  roads  are  promoted  (c.  8).  For- 
est fires  are  guarded  against  (c.  13) ;  migratory  birds  protected 
(c.  21) ;  an  exceedingly  valuable  Public  Health  Act  is  passed 
(c.  36)  and  another  for  compensation  to  workmen  (c.  37).  The 
"  high  cost  of  living  "  is  again  assailed  (c.  56)  and  John  Barley- 
corn receiving  another  blow  (c.  57). 

Among  the  Private  Bills  is  c.  78  allowing  persons  to  slough  off 
the  name  of  Schwartz  and  assume  that  of  Seaton. 

1919. 
The  English  Sale  of  Goods  Act  is  adopted  (c.  4) ;  game  re- 
ceives further  protection  (cc.  23,  24) ;  the  "  flu  "  is  to  be  guarded 
against  (c.  52),  and  women  get  the  franchise  (c.  63).     The 
remainder  of  the  legislation  calls  for  no  comment. 

PRINCE  EDWARD  ISLAND. 
1918. 

Prohibition  legislation  is  amended  and  consolidated  by  c.  1 
an  act  of  186  sections :  Summer  time  is  introduced  (c.  2) ;  the 
fox  industry,  which  has  become  such  an  important  feature  in 
the  Island  Province,  is  made  to  pay  its  fair  share  of  taxes  by 
contributing  to  the  public  treasury  $1.50  for  every  $100  revenue 
from  the  sale  of  fox-pelts  or  foxes  (c.  5) ;  beavers  receive  further 
protection  (c.  8). 

By  a  Private  Act  (c.  28)  Walter  J.  Marten  became  Walter  J. 
Green  for  business  and  other  reasons  and  because  he  has  used  the 
surname  of  "  Green  "  all  his  life. 
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1919. 

The  Elections  Act  of  1913  is  amended  (c.  1)  as  is  the  Prohibi- 
tion Act  (c.  4)  and  a  referendum  on  the  Prohibition  Act*  1918, 
is  provided  for  (c.  5).  Fox  companies  receive  attention  (c.  14) 
and  shareholders  are  allowed  to  surrender  their  shares  and 
receive  a  fox  or  foxes  in  lieu  thereof. 

Thomas  Henry  Earl  Phillips  becomes  Thomas  Henry  Earl 
McLeod  (c.  41) — Prince  Edward  Island  is  the  true  New  Scot- 
land, Nova  Scotia. 

MANITOBA. 
1918. 
There  do  not  seem  to  be  any  Public  Acts  of  other  than  merely 
local  importance  or  interest  except  possibly  the  Game  Protection 
Act  (c.  28),  the  Premium  Wage  Act  (c.  38)  which  forms  a 
Minimum  Wage  Board,  c.  100  amends  the  Fair  Wage  Act  of  1916 
and  c.  21,  the  t€  Dower  Act,"  protected  married  women  against 
the  sale  without  their  written  consent  of  their  home  (but  this 
was  repealed  in  1919  by  c.  26).  Government  Employment 
Bureaus  were  provided  for  by  c.  25. 

1919. 
The  differentiating  branding  of  horses  and  cattle  is  provided 
for  by  c.  4;  barbers  are  to  receive  a  licence  after  examination 
(c.  8) ;  the  married  woman  receives  protection  as  to  the  disposi- 
tion of  her  husband  and  profits  more  efficiently  than  by  the 
repealed  Act  of  1918  (c.  26) ;  a  Soldiers'  Settlement  Board  is 
provided  for  (c.  95) ;  venereal  diseases  (c.  109) ;  municipal  hos- 
pitals (c.  72). 

SASKATCHEWAN. 
1918-19. 

Certain  corporations  are  to  be  taxed  (c.  4),  banks,  insurance 
companies,  land  companies,  loan  companies,  telegraph,  express, 
trust  companies;  a  department  of  telephones  and  telegraphs  is 
formed  (c.  10) ;  a  valuable  Public  Health  Act  is  passed  (c.  12) 
followed  by  a  Venereal  Disease  Act  (c.  13).  Drainage  of  land  by 
those  to  be  benefited  (c.  16) ;  a  Devolution  of  Estates  Act  (c.  20) 
practically  abolishes  the  distinction  between  real  and  personal 
estate  in  devolution,  succession  and  administration.    Rural  tele- 
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phone  systems  are  provided  for  by  c.  46;  the  apprehension  and 
detention  of  dangerous  lunatics  by  c.  57;  lunatics  and  their 
estates  are  the  subject  of  c.  58,  and  c.  59,  the  latter  of  which  pro- 
vides for  the  appointment  of  an  administrator  of  lunatics'  estates. 
A  somewhat  advanced  Landlord  and  Tenant  Act  is  c.  79,  which 
shows  some  disregard  of  old  feudal  principles  (o  si  sic  omnia). 
The  Infants'  Act  systematizes  and  amends  the  law  concerning 
infants,  their  guardianship  and  estates. 

ALBERTA. 
1918. 

C.  5  is  a  complete  Workmen's  Compensation  Act  administered 
by  a  Workmen's  Compensation  Board,  a  benevolent  autocracy  or 
oligarchy.  A  new  highway  system  for  the  province  is  contem- 
plated by  c.  14  (none  too  soon)  and  many  acts  are  amended. 

1919. 
Assistance  is  to  be  given  to  widowed  mothers  supporting 
children  (c.  6) ;  a  register  is  provided  for  public  service  nurses 
(c.  7) ;  municipal  hospitals  much  needed  by  c.  8;  the  unfortunate 
mentally  defective  is  to  be  cared  for  (c.  21). 

BRITISH  COLOMBIA. 
1918. 

Nearly  all  the  legislation  for  1918  is  amendment  of  previous 
legislation,  some  of  a  very  important  character;  c.  32  gives  to 
Lady  McBride,  widow  of  a  former  Prime  Minister  of  the  prov- 
ince, $5000  for  herself  and  infant  children,  and  to  the  executors 
of  the  late  Hon.  H.  C.  Brewster,  also  a  former  Prime  Minister, 
$5000  for  the  use  of  his  infant  children. 

The  profession  of  nursing  receives  recognition.  The  nurses 
are  incorporated  with  a  council  and  those  registered  by  the 
council  alone  may  hold  themselves  out  as  registered  nurses. 
Examinations  are  provided  for ;  a  course  of  training  laid  out  and 
nursing  becomes  a  profession  on  a  par  with  medicine  or  law. 

1919. 
None  of  the  99  chapters  of  the  year's  legislation  seems  to  call 
for  comment  except  c.  77,  which  provides  for  provisions  to  be 
implied  or  contained  in  fire  insurance  policies. 
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THE  YUKON. 
1918. 

Every  male  person  in  the  territory  over  18  with  certain  speci- 
fied exceptions  must  pay  a  year  poll  tax  (c.  1) ;  the  excep- 
tions are  members  of  the  Eoyal  North  West  Mounted  Police,  men 
on  active  service  and  Indians;  c.  3  amends  and  strengthens  the 
ordinance  for  the  protection  of  game  and  prohibits  the  hunting, 
killing,  wounding  or  molesting  at  any  time  of  the  year,  beaver  or 
buffalos. 

1919. 

Game  is  further  protected  (c.  9) ;  a  tax  levied  on  raw  furs 
exported  from  the  territory  (c.  8) ;  standard  time  moved  on  one 
hour  (c.  10) ;  the  liquor  trade  checked  (cc.  12,  13),  and  a  ple- 
biscite on  the  liquor  traffic  provided  for  (c.  11). 

NEWFOUNDLAND    (NOT  IN  THE  DOMINION). 
1918. 

Daylight  saving  (c.  1) ;  protection  of  the  beaver  (c.  24),  and 
Workmen's  Compensation  Act  (c.  11)  all  have  a  familiar  appear- 
ance as  has  the  War  Tax  Act  (c.  34).  C.  5  provides  for  a  con- 
tract with  an  aircraft  company  to  provide  service  for  the  carriage 
of  mails,  passengers  and  freight,  and  c.  5  for  a  coastal  steam 
service.  Tenants  obtain  relief  in  the  town  of  St.  John's  by  c.  10, 
in  view  of  the  scarcity  of  dwelling  houses  there.  An  Industrial 
Societies  Act,  which  seems  well  drawn,  is  c.  11;  the  development 
of  coal  areas  is  advanced  by  c.  25.  Eeindeer,  caribou  and  other 
deer  tamed  or*  domesticated  are  not  to  be  killed.  Dr.  Grenfell 
does  not  hesitate  to  say  that  his  imported  reindeer  were  wilfully 
slaughtered  and  his  promising  experiment  thereby  rendered 
valueless  or  at  least  greatly  impaired  in  its  usefulness.  Timber 
may  not  be  exported  without  a  licence  (c.  26).  Many  amend- 
ments are  made  to  previous  acts  to  make  them  more  workable 
or  otherwise  effective. 

W.R.R. 
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2. 

LATIN  AMERICA. 

INTERNATIONAL  HIGH  COMMISSION. 

During  the  year  1919,  the  United  States  Section  of  the  Inter- 
national High  Commission  has  been  concerned  somewhat  less 
with  that  part  of  its  program  relating  to  Uniform  Commercial 
Law  than  was  the  case  during  the  three  previous  years  of  its 
existence.  This  was  due  to  preparations  required  for  the  Second 
Pan  American  Financial  Conference  which  took  place  at  Wash- 
ington, January  19  to  24,  1920,  under  the  chairmanship  of  the 
Secretary  of  the  Treasury.  The  staff  of  the  Section  was  occupied 
in  gathering  and  analysing  material  intended  for  the  study  of 
the  official  delegates  from  the  other  American  republics  and  the 
300  financial  and  industrial  leaders  of  the  United  States  sum- 
moned to  confer  with  those  delegations.  Absorbed  to  a  great 
extent  in  the  study  of  legislation  governing  public  credit,  and 
economic  conditions  generally,  the  Secretary-General  and  his 
staff  were  unable  to  complete  the  legal  studies  contemplated  at  the 
beginning  of  the  year  by  the  Commission.  Financial  and 
statistical  studies  required  their  whole  attention.  It  may  be  said, 
in  passing,  that  the  Conference  quite  achieved  the  purposes  for 
which  it  was  called  and  stimulated  to  a  noteworthy  degree  the 
closer  financial  and  commercial  relations  between  the  Republics 
of  North,  Central  and  South  America. 

Nevertheless,  certain  developments  call  for  mention  in  the  field 
of  uniformity  of  law.  On  December  19,  1919,  the  new  Vene- 
zuelan Commercial  Code  became  effective ;  and  the  Section  deal- 
ing with  Bills  of  Exchange  is  precisely  the  modified  form  of  the 
uniform  rules  on  bills  of  exchange  adopted  at  the  Second  Hague 
Conference  on  this  subject  in  1912.  The  legislatures  of  four 
other  countries  have  before  them,  in  various  stages  of  progress, 
analogous  revisions  of  their  commercial  codes. 

The  Republics  of  Uruguay  in  their  commercial  codes  incor- 
porated and  Venezuela  have  the  Hague  Uniform  Rules  (tentative 
draft)  on  checks  studied  at  the  Second  Hague  Conference  in 
1912. 
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Peru  now  has  a  Warehouse  Eeceipts  Act  substantially  in  line 
with  the  Uniform  Warehouse  Eeceipts  Act  in  the  United  States. 

On  August  25,  the  Chairman  of  the  Argentine  Senate  Com- 
mittee on  the  Commercial  Ccxles  introduced  a  bill  incorporating 
in  the  Code  of  Commerce  provisions  governing  Bills  of  Lading, 
which  are  in  effect  the  Spanish  translation  of  the  United  States 
Uniform  Bills  of  Lading  Act  of  the  Conference  of  Commissioners 
on  Uniform  State  Laws,  with  certain  of  the  modifications  of  that 
act  made  in  the  Federal  Bills  of  Lading  Act  approved  in  Sep- 
tember, 1916.  Senator  Melo  used  for  this  purpose  the  translation 
of  the  act  prepared  by  the  Council  of  the  International  High 
Commission. 

In  the  field  of  uniform  fiscal  and  customs  regulations  a  num- 
ber of  minor  changes  have  been  made,  the  cumulative  effect  of 
which  is  the  facilitation,  in  ever  greater  and  greater  degree,  of 
the  course  of  international  commerce.  To  the  extent  that  mari- 
time transportation  facilities  are  made  available  hereafter  for  the 
ever-growing  volume  of  our  trade  with  Central  and  South 
America  and  the  West  Indies,  to  that  extent  precisely  will  the 
effect  of  these  modifications  be  observed  by  each  commercial 
community. 

As  was  the  case  in  1918,  the  office  of  the  Secretary-General  of 
the  International  High  Commission  was  taken  up  to  no  small 
extent  with  the  furtherance  of  the  cause  of  trademark  protec- 
tion in  Central  and  South  America.  The  effort  has  been  made 
to  secure  the  successful  operation  of  the  Trademark  Convention 
signed  at  Buenos  Aires  in  1910.  One  of  the  two  bureaus  pro- 
vided for  in  that  convention  is  now  established  and  at  work  in 
Havana,  and  arrangements  are  being  made  for  its  service  to  all 
the  ratifying  countries — even  those  which  were  to  be  served  by  the 
bureau  in  Rio  de  Janeiro— pending  the  establishment  of  the 
other  bureau  when  enough  countries  in  the  southern  group  shall 
have  ratified  the  convention.  The  successful  realization  of  the 
purposes  of  this  convention  will  confer  extensive  benefits  on  all 
the  industries  in  this  country  which  have  occasion  to  protect  their 
"  good  will "  abroad. 

The  first  resolution  adopted  by  the  Second  Pan  American 
Financial  Conference  provided  for  the  change  in  the  name  of 
the  commission  in  order  to  give  a  clear  indication  of  its  con- 
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stituency  and  scope  of  its  work  from  International  High  Com- 
mission to  Inter-American  High  Commission.  The  office  of  the 
commission  remains  as  heretofore  in  the  Treasury  Building  at 
Washington,  where  the  Secretary-General  invites  those  interested 
in  its  work  to  apply  for  its  reports.  A  bill  giving  a  broad  statu- 
tory basis  for  the  work  of  the  United  States  Section  of  the  Com- 
mission and  defining  with  precision  the  matters  with  which  it  is 
to  concern  itself  in  the  future  was  lately  introduced  into  the 
Senate  and  is  under  consideration.  A  copy  of  the  bill  (S.  3828) 
is  attached). 

C.  B.  McG. 
March  4,  1920. 

A  Bill 

TO  AMEND  THE  ACT  APPROVED  FEBRUARY  7,  1916,  ENTITLED  ••  AN 
ACT  PROVIDING  FOR  THE  MAINTENANCE  OF  THE  UNITED  STATES 
SECTION  OF  THE  INTERNATIONAL  HIGH  COMMISSION." 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
act  approved  February  7,  1916,  entitled  "  An  Act  to  provide  for 
the  maintenance  of  the  United  States  section  of  the  International 
High  Commision,"  is  hereby  amended  to  read  as  follows : 

"  Section  1.  There  is  hereby  established  the  United  States 
section  of  the  Inter-American  High  Commission,  hereinafter 
referred  to  as  the  United  States  section,  consisting  of  the  Secre- 
tary of  the  Treasury,  who  shall  be  chairman,  and  eight  other 
persons  to  be  appointed  by  the  President  as  members  of  the 
United  States  section.  Each  person  so  appointed  shall  serve  for 
five  years  and  shall  receive  an  annual  salary  of  $12  and  his  actual 
and  necessary  expenses  arising  from  attendance  at  meetings  or 
otherwise  in  the  performance  of  his  duties  as  a  member  of  the 
United  States  section. 

"  Sec  2.  The  United  States  section  shall  cooperate  with  the 
other  sections  of  the  Inter-American  High  Commission  in  bring- 
ing about  between  the  Republics  of  North,  Central,  and  South 
America,  and  the  West  Indies  a  substantial  uniformity  in  com- 
mercial law  and  practice,  and  in  fiscal  and  administrative  regu- 
lations, particularly  as  concerns  bills  of  exchange,  checks,  com- 
mercial paper,  and  bills  of  lading;  the  classification  of  mer- 
chandise; commercial  and  vital  statistics;  customs  regulations, 
consular  documents,  and  port  charges;  regulations  for  com- 
mercial travelers;  legislation  concerning  trade-marks,  patents, 
and  copyrights ;  legislation  relating  to  the  organization  and  treat- 
ment of  foreign  corporations ;  legislation  relating  to  taxation  of 
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individuals  and  corporations;  rates  of  postage  and  charges  for 
mail  orders  and  parcel  post;  facilities  of  communication  and 
transportation ;  the  establishment  of  a  standard  of  value  and  the 
stabilization  of  exchange;  the  establishment  of  an  international 
gold  clearance  fund;  the  establishment  of  an  inter- American 
tribunal  for  the  adjustment  of  commercial  or  financial  disputes 
between  two  or  more  American  countries ;  and  the  development  of 
legal  procedure  for  the  arbitral  settlement  of  commercial  dis- 
putes. The  United  States  section  shall  not  be  concerned  with  the 
promotion  of  trade,  or  with  matters  essentially  diplomatic  or 
political  in  character.  The  Secretary  of  the  Treasury  shall  sub- 
mit each  year  to  the  President  for  transmission  to  the  Congress 
a  report  of  the  work  of  the  United  States  section  during  the  year 
preceding. 

"  Sec.  3.  There  shall  be  a  secretary  and  assistant  secretary  of 
the  United  States  section,  who  shall  be  appointed  by  the  Secretary 
of  the  Treasury  and  receive  annual  salaries  of  $5000  and  $4500, 
respectively.  The  Secretary  of  the  Treasury  is  authorized  to  em- 
ploy and  fix  the  compensation  of  such  technical  and  clerical 
assistants  as  he  may  find  necessary  for  the  fulfillment  of  the 
objects  above  enumerated:  Provided,  That  such  clerical  assis- 
tants shall  be  appointed  from  lists  of  eligibles  to  be  supplied  by 
the  Civil  Service  Commission  and  in  accordance  with  the  civil- 
service  law.  The  Secretary  of  the  Treasury  is  further  authorized 
to  make  such  expenditures  for  rent,  printing,  and  binding,  tele- 
grams, telephones,  law  books,  books  of  reference,  periodicals, 
stationery,  furniture,  office  equipment,  and  other  supplies  and 
necessary  expenses  of  the  office  of  the  United  Stales  section  as 
may  be  necessary  for  the  proper  conduct  of  its  business :  Pro- 
vided further,  That  all  printing  and  binding  be  done  at  the  Gov- 
ernment Printing  Office. 

"  Sec.  4.    This  act  shall  take  effect  July  1, 1920." 


ARGENTINA. 
Legislation. 

The  year  1919  has  seen  but  a  few  legislative  enactments  of  the 
Argentine  Congress.  Several  important  measures,  submitted 
with  the  approval  of  the  executive,  are  pending,  and  may  make 
material  for  next  Bulletin. 

Sunday  Closing.— Two  Executive  Decrees  of  April  26,  1919 
(B.  O.,  of  April  29,  p.  601),  revoke  previous  decrees  allowing 
stores  to  remain  open  on  Sundays,  and  put  into  full  operation  all 
the  provisions  of  the  Law  of  Sunday  Best. 
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Pensions. — Where  an  employee  would  be  entitled  to  jubilation 
upon  the  same  terms  and  conditions  as  above  provided,  and  dies 
in  the  service,  a  pension  on  like  terms  and  conditions  may  be  paid 
upon  request  to :  the  widow,  the  invalid  widower,  the  children,  or 
if  there  are  none,  to  the  parents,  and  if  no  parents,  to  the  un- 
married sisters  of  the  deceased  (causante)  until  the  age  of 
21  years,  and  to  those  older  if  they  are  disabled  to  work.  If  the 
deceased  had  been  already  jubilated  (retired  on  part  pay),  the 
beneficiaries  just  enumerated  shall  be  entitled  to  the  pension  on 
the  conditions  below  stated,  upon  complying  with  the  terms 
prescribed;  the  amount  of  the  pension  in  such  cases  being  50  per 
cent  of  the  jubilation  to  which  the  deceased  was  entitled.  Other 
details  are  omitted,  up  to  and  including  Art.  52. 

Jubilations  and  pensions  are  not  subject  to  attachment,  and 
are  inalienable;  every  sale,  assignment,  or  obligation  created 
against  them  and  which  impedes  the  free  disposition  of  them  by 
the  person  entitled  to  them,  is  vdid.  Penalties  are  provided  for 
the  failure  of  the  railroad  companies  to  make  the  monthly  con- 
tributions required  of  them,  and  to  furnish  all  necessary  informa- 
tion and  data  in  regard  to  their  personnel.  The  employees  and 
workmen  of  railroad  companies  under  the  jurisdiction  of  the 
provinces,  may  avail  themselves  of  the  benefits  and  obligations 
of  this  law,  if  such  railroads  so  request  with  the  approval  and 
intervention  of  the  local  provincial  governments,  provided  that 
such  companies,  employees  and  local  governments  make  the  con- 
tributions and  subject  themselves  to  the  conditions  prescribed  by 
the  law.  In  order  to  enable  themselves  to  make  the  required  con- 
tributions, the  railroad  companies  are  authorized  to  increase  their 
tariffs  to  the  extent  necessary  to  cover  their  contributions,  open- 
ing a  special  account  on  this  score,  which  shall  be  submitted 
yearly  to  the  examination  and  action  of  the  General  Direction  of 
Railways.  The  Caja  is  required  to  make  up  a  census  of  all  em- 
ployees affected  by  the  law,  and  a  mathematical  study  based  upon 
actuarial  technics  within  the  first  three  years  of  its  operation, 
the  results  of  which  will  be  reported  to  the  executive,  together 
with  any  suggestions  for  amendments  of  the  law  which  may  be 
considered  appropriate. 

Opium  and  Hurtful  Drugs. — Executive  Decree  of  May  17, 
1919  (B.  0.,  May  20,  p.  453),  founded  upon  the  Law  No.  4687 
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Caja;  the  President  having  voice  and  vote,  which  vote  shall  be 
decisive  in  case  of  a  time  (empate). 

The  funds  (fondo)  of  the  Caja  will  be  composed  of  contribu- 
tions of  the  personnel  made  under  a  previous  law  (No.  9653)  up 
to  the  date  of  the  present  law;  by  the  obligatory  discount  or 
deduction  of  5  per  cent  from  the  salary  or  wages  of  the  bene- 
ficiaries of  the  law  not  exceeding  1000  pesos  monthly,  otherwise 
only  from  the  excess  over  that  amount;  by  the  payment  to  the 
Caja  in  24  consecutive  monthly  instalments  of  the  amount  of 
the  first  month's  salary  of  new  employees  or  of  former  employees 
returning  to  employment;  by  the  difference  between  the  old  and 
new  rates  in  the  first  month's  salary  of  employees  promoted  to 
better  paying  positions;  by  monthly  contributions  which  must  be 
made  by  the  railroad  companies,  equal  to  8  per  cent  of  the  total 
payroll  of  all  their  employees  and  workmen,  not  exceeding  1000 
pesos  monthly,  and  only  on  that  amount  if  in  excess ;  by  amounts 
overpaid  by  the  public  and  not  reclaimed  within  one  year,  which 
period  is  made  the  term  of  prescription  of  the  rights  of  shippers; 
by  the  fines  imposed  under  this  law;  by  donations  and  bequests 
to  the  Caja;  and  by  interest  accumulated  on  its  funds. 

JubQacidn. — The  employees  and  workmen  who  have  made  the 
contributions  above  indicated,  with  certain  exceptions  stated, 
shall  be  entitled  to  the  retired  pay  (jubilacidn)  herein  prescribed. 
The  jubilacidn  is  classified  as :  Ordinary,  invalid,  and  for  volun- 
tary retirement.  The  amount  of  the  ordinary  jubilation  is  calcu- 
lated upon  the  average  of  salary  received  during  the  last  five  years 
of  service,  and  upon  the  basis  of  30  years  service,  according  to  a 
scale  established ;  that  of  the  invalid  pay  upon  the  average  of  pay 
for  the  last  10  years  service;  that  for  voluntary  retirement,  at 
the  rate  of  2  per  cent  of  the  ordinary  jubilation  for  each  year  of 
service,  where  the  employee  has  served  at  least  10  years  and  has 
reached  the  age  of  50  years,  but  has  not  been  in  the  service  for 
the  period  of  30  years;  if  50  years  of  age  and  having  served  for 
less  than  10  years,  they  shall  receive  upon  voluntary  retirement 
an  amount  equal  to  what  they  have  contributed  to  the  funds  of 
the  Caja,  plus  interest  at  5  per  cent  compounded  yearly.  Em- 
ployees discharged  because  their  services  are  no  longer  needed, 
are  entitled  to  the  same  rate  as  last  above,  but  without  interest. 
The  articles  from  24  to  37  are  omitted  as  being  principally 
administrative  details. 
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so  he  would  have  come  to  a  better  realization  of  the  practical 
and  not  merely  theoretical,  questions  his  problem  presents 
and  would  doubtless  have  made  the  last  part  of  the  book, 
devoted  to  the  Argentine  law,  more  valuable  to  the  prac- 
titioner. The  difficulties  in  the  Argentine  law  furnish  a 
striking  illustration  of  the  extreme  care  needed  in  drafting 
codes.  Article  43  of  the  Civil  Code  lays  down  the  absolute 
rule  that  juristic  persons  cannot  be  prosecuted  criminally 
or  sued  civilly  for  damages,  even  though  their  members  in 
common,  or  managers  individually,  have  committed  delicts 
redounding  to  the  benefit  of  the  juristic  person — in  other 
words  absolute  irresponsibility  for  torts  and  crimes.  In 
the  case  of  railroads,  tramways  and  carriers  generally,  min- 
ing companies  and  certain  others,  special  statutes  have  been 
enacted  clearly  establishing  liability.  Where  no  special  leg- 
islation exists,  commentators  and  courts  have  been  driven 
by  practical  necessity  to  find  a  way  out  from  the  rule  of  the 
Civil  Code.  The  decisions  are  all  at  sea.  The  Supreme 
Court  seems  to  have  insisted  on  the  rule  of  non-liability, 
especially  for  municipal  and  other  public  corporations,  in- 
cluding banks,  but  sometimes  relief  is  furnished  on  the 
theory  of  quasi-contract,  unjust  enrichment  or  by  a  species 
of  mandatory  injunction  ordering  the  defendent  to  restore 
the  status  quo  ante.  In  other  courts  in  many  cases,  Article 
43  has  been  ignored  completely  or  whittled  away  by  interpre- 
tation. But  while  given  in  actions  based  merely  on  negli- 
gence, relief  is  denied  in  suits  against  the  corporation  for 
libel,  malicious  prosecution,  even  fraud  or  dolus. 

Carlos  E.  Velarde:  Historia  del  derecho  de  mineria  hispano- 
americano  y  estado  de  la  legislation  de  minas  y  petroleo  en 
Mejico,  Peru,  Bolivia,  Chile  y  Kepublica  Argentina.  XVIII, 
216  pp.,  Buenos  Aires,  1919. 

A  historical  study  of  value  for  all  Spanish-American  min- 
ing law. 

Augusto  Da  Eocha  (editor) :  Colecci6n  completa  de  Leyes 
Nacionales  sancionadas  por  el  Honorable  Congreso  durante 
los  anos  1852-1917.    24  vols.,  Buenos  Aires. 
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Mario  A.  Rivarola:  Sociedades  anonimas.  Estudio  juridico- 
economico  de  la  legislaci6n  Argentina  y  comparada.  2  vols., 
Buenos  Aires. 

The  Revista  Argentina  de  Ciencias  Politicas  for  March 
12,  1919  (Ano  IX,  vol.  XVII,  No.  102,  p.  735  seq.),  con- 
tains a  translation  made  for  the  Colegio  de  Abogados,  by 
Dr.  0.  Rodriguez  Sardchaga,  of  the  Code  of  Ethics  of  The 
American  Bar  Association.  This  translation  has  also  been 
widely  distributed  in  pamphlet  form. 

Ernesto  J.  Tissone:  Legislation  Ferroviaria.  287  pp.,  Buenos 
Aires,  1919. 

Dr.  Angel  S.  Pizarro :  La  Posesi6n  y  las  acciones  posesorias  en 
el  Codigo  civil  Argentino.  Derecho  Civil  Ensayo  sobre 
mejora  y  colacion.    165  pp.,  Buenos  Aires,  1918. 

Memoria  de  la  Direccion  General  de  Tierras  y  Geodesia  y  Re- 
copilacion  de  Leyes  Decretos  y  Resoluciones  que  rigen  su 
funcionamiento  y  la  administracion  de  la  Tierra  Publica. 
411  pp.,  La  Plata,  1918. 

Includes  a  valuable  compilation  of  wider  scope  than  indi- 
cated by  the  title,  of  the  laws,  decrees,  and  resolutions  relat- 
ing to  public  lands  in  the  Province  of  Buenos  Aires,  com- 
piled by  the  Director-General  A.  Ricaldorsi. 

Mauricio  Durrien :  Tratado  de  Medianerf a  y  de  la  Confusion  de 
Lfmite8  segtin  el  sistema  de  la  Legislaci6n  Civil  Argentina. 
206  pp.,  Buenos  Aires,  1918. 

Includes  a  discussion  of  the  engineering  features  relating 
to  party-walls,  as  well  as  the  law  thereof  and  of  fences, 
boundaries,  etc. 

M.  Durrien:  La  Responsabilidad  Profesional  del  Ingeniero  y 
del  Arquitecto  ante  la  ley  civil  Argentina.  41  pp.,  Buenos 
Aires,  1917. 

P.  J.  E. 

BOLIVIA. 
General  Arbitration  Treaty  With  Colombia. 

1.  On  November  13,  1918,  a  general  arbitration  treaty  was 
concluded  between  Bolivia  and  Colombia.  Under  the  terms  of 
the  treaty  both  parties  agree  to  submit  to  arbitral  decision  all 
controversies  of  whatever  nature,  which  are  not  settled  diplo- 
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matically  and  which  do  not  fall  within  the  jurisdiction  of  the 
courts  of  either  country. 

Importation  of  Sugar. 

2.  A  recent  executive  order  frees  from  license  the  importation 
Ox  sugar  for  ordinary  use  when  made  through  the  ports  of  Villa, 
Bella,  Quayaramerin,  Cobeja,  and  Abuna. 

Frontier  Patrol  Treaty  With  Argentina. 

3.  On  January  6,  1919,  a  frontier  patrol  treaty  was  signed 
between  Bolivia  and  Argentina  stipulating  reciprocal  response 
from  the  border  guards  on  first  alarm.  The  police  may  cross  the 
frontier  of  the  neighboring  country  to  effect  immediate  capture 
of  a  known  marauder. 

Military  Districts. 

4.  By  a  recent  presidential  decree  the  territory  was  divided 
into  three  military  districts,  each  being  presided  over  by  a 
brigadier  general  or  a  colonel. 

Diplomatic  Mails. 

5.  In  February,  1919,  a  convention  was  signed  with  Venezuela 
guaranteeing  the  inviolability  of  diplomatic  mails  between  the 
legations  at  La  Paz  and  Caracas.  These  mails  are  to  be  trans- 
ported free  of  charge. 

General  Arbitration  Treaty  With  Venezuela. 

6.  On  April  12,  1919,  a  general  arbitration  treaty  similar  to 
the  treaty  with  Colombia  dated  November  13,  1918,  was  signed 
with  Venezuela, 

Tax  on  Mining  Receipts. 

7.  By  a  legislative  act  of  January  20,  1919,  a  tax  on  mining 
receipts  was  created  at  the  rate  of  8  per  cent  of  the  annual  net 
profits. 

International  High  Commission. 

8.  A  presidential  decree  of  April  3,  1919,  recognized  the 
Bolivian  section  of  the  International  High  Commission  for  Uni- 
form Legislation,  and  made  appointments  thereto. 
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Extradition  Tbraty  With  Brazil. 

9.  On  September  10,  1919,  the  Brazilian  Congress  approved 
the  treaty  of  extradition  concluded  between  Bolivia  and  Brazil 
on  June  3,  1919. 

W.  S.  P. 

BRAZIL. 

The  principal  piece  of  Brazilian  legislation  during  the  past 
year  has  been  the  revision  and  re-enactment  of  the  new  Civil 
Code,  which  as  originally  enacted,  was  Law  No.  3071  of  January 
1,  1916,  the  said  code  going  into  effect  on  January  1,  1917.  It 
having  been  discovered  that  the  original  text  was  not  so  edited 
as  to  present  the  important  substance  of  the  new  code  in  the  best 
manner,  a  very  thorough  revision  was  made,  the  corrections  being 
largely  textual,  with  but  few  of  substance,  and  the  Congress 
enacted  the  new  revision,  by  Law  No.  3725  of  January  15,  1919, 
and  the  revised  code  was  promulgated  and  published  in  the  Diario 
Oficial  of  the  republic,  Vol.  LVIII,  No.  159,  on  July  13,  1919. 

This  new  Civil  Code  is  pronounced  to  be  the  most  advanced 
and  liberal  of  the  prevailing  codes  of  the  civil  law  countries,  and 
the  most  perfect  in  its  juridical  principles,  as  well  as  in  its 
scientific  arrangement. 

As  it  is  impossible  to  do  justice  to  so  lengthy  and  elaborate  a 
piece  of  legislation  in  these  brief  reviews,  it  may  not  be  without 
interest  to  say,  that  the  writer  of  this  review  has  just  completed 
a  translation  of  the  entire  code  into  English,  and  the  work  is  now 
in  course  of  publication  and  will  shortly  appear  in  form  to  make 
its  important  contents  available  in  the  vernacular  to  the  student 
of  comparative  legislation. 

Limited  Stock  Companies. — Decree  No.  3708,  of  January  10, 
1919  (Diario  Oficial,  Jan.  15,  1919). —  Besides  the  companies 
(sociedades)  authorized  by  Arts.  295,  311,  315  and  317  of  the 
Commercial  Code,  the  Congress  has  passed  a  law  authorizing  the 
organization  of  stock  companies  (sociedades  por  quotas)  of 
limited  liability.  The  articles  of  association  are  regulated  by 
Arts.  300-302  of  the  Commercial  Code,  with  the  additional 
stipulation  that  the  liability  of  the  members  is  limited  to  the 
total  amount  of  the  capital  stock  (capital  social).  Such  com- 
panies shall  adopt  a  particular  firm-name,  either  containing  the 
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names  of  all  the  members  forming  the  company,  or  at  least  the 
name  of  one  of  them,  and  in  such  way  that  the  title  should  express 
the  object  of  the  company;  and  the  firm-name  must  always  be 
followed  by  the  word  "  Limitada,"  the  omission  of  which  word 
renders  the  managing  members  or  all  those  who  make  use  of 
the  firm-name,  jointly  and  unlimitedly  liable.  Such  companies 
may  not  have  "  industrial  members."  The  original  quotas  of  a 
member  shall  be  considered  as  distinct  for  all  purposes  from  any 
other  quotas  which  he  may  afterwards  acquire.  The  joint  owners 
of  an  undivided  quota  must  exercise  in  common  their  rights  with 
respect  to  it,  and  must  designate  one  of  their  number  to  represent 
them  in  the  exercise  of  their  rights  as  members ;  failing  to  do  this, 
any  action  of  the  society  in  relation  to  any  of  the  co-owners  affects 
them  all  and  their  heirs ;  the  co-owners  of  such  undivided  quota 
are  jointly  liable  for  any  unpaid  subscriptions  to  their  quota;  and 
a  delinquent  member  may  be  excluded  from  the  society  by  the 
the  other  members  in  any  of  the  cases  provided  by  Art.  289  of  the 
code,  besides  having  the  right  to  take  over  his  shares  or  to  sell 
them  to  third  persons,  properly  accounting  for  the  proceeds. 

The  society  may  lawfully  acquire  the  fully-paid  shares  of  its 
members  with  the  company  funds,  if  this  does  not  prejudice  the 
capital.  In  case  of  bankruptcy  (fallencia),  all  the  members  are 
jointly  liable  for  any  unpaid  part  of  the  quotas;  and  are  also 
liable  to  make  good  any  dividends  or  values  received  or  amounts 
withdrawn  for  any  purpose,  although  authorized  by  the  social 
contract,  if  it  is  shown  that  the  same  was  done  to  the  prejudice 
of  the  capital.  The  managing  members  or  those  whose  names 
appear  in  the  firm-name  (que  derem  o  nome  &  firma),  are  not 
personally  liable  for  obligations  contracted  in  the  name  of  the 
company;  but  they  are  jointly  and  without  limit  liable  to  the 
company  and  to  third  persons  for  acts  in  excess  of  their  powers 
and  for  acts  performed  in  violation  of  the  social  contract  and  of 
the  law.  The  member  who  without  authority  uses  the  firm-name 
or  misuses  it  is  liable  to  an  action  for  losses  and  damages,  besides 
being  criminally  responsible.  The  managing  members  may  be 
excused  by  the  social  contract  from  giving  bond.  The  use  of  the 
firm-name  pertains  to  the  managing  members;  but  if  the  con- 
tract is  silent  (omi&so)  on  the  subject,  all  the  members  may  use 
it.    The  managers  may  delegate  the  use  of  the  firm-name  only 
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when  the  contract  does  not  contain  a  clause  to  the  contrary;  if 
forbidden  by  the  contract,  such  delegation  renders  the  member 
making  it  personally  liable  for  the  obligations  contracted  by  the 
substitute,  and  he  can  claim  from  the  society  only  his  own  share 
in  the  profits  derived  from  the  business.  The  stock  companies 
of  limited  liability  are  liable  for  the  undertakings  (compro- 
missos)  assumed  by  the  managers,  although  without  the  use  of 
the  firm-name,  if  such  undertakings  were  contracted  in  its  name 
or  for  its  benefit,  within  the  limits  of  the  powers  of  management. 

Any  members  who  object  to  an  alteration  of  the  social  contract 
may  withdraw  from  the  society,  being  reimbursed  for  their 
pro  rata  of  the  capital  according  to  the  last  balance;  but  they 
remain  liable  for  their  corresponding  pro  ratas  of  obligations 
contracted  up  to  the  date  of  the  final  registry  of  the  modification 
of  the  contract.  Any  resolutions  of  the  members  which  infringe 
the  contract  or  the  law  render  the  members  expressly  agreeing 
to  the  same  unlimitedly  liable.  The  nullity  of  the  social  contract 
does  not  relieve  the  member  from  the  payment  of  their  quotas 
to  the  extent  that  the  same  is  necessary  for  the  performance  of 
obligations  contracted.  The  provisions  of  law  governing  anony- 
mous societies  are  applicable  to  limited  stock  companies,  so  far  as 
the  social  contract  does  not  regulate  their  conduct  and  manage- 
ment. 

Accidents  of  Labor. — Decree  No.  3724,  of  January  15,  1919 
(Diario  Oficiai,  January  25,  1919). — Accidents  of  labor,  for  the 
purposes  of  this  law,  are  declared  to  be :  (a)  Those  produced 
by  a  sudden,  violent,  external  and  involuntary  cause  in  the  per- 
formance of  the  work  (no  exercicio  do  trabalho),  resulting  in 
bodily  injuries  (lesoes)  or  functional  disturbances,  which  are  the 
sole  cause  of  death  or  of  the  total  or  partial,  permanent  or  tempo- 
rary, loss  of  capacity  for  the  work,  (b)  The  sickness  (molestia) 
contracted  exclusively  in  the  performance  of  the  work,  when  the 
latter  is  such  by  its  nature  as  only  by  itself  (a  s6  pot  si)  to  cause 
it,  and  when  it  occasions  (e  desde  que  determine)  the  death  of 
the  workman,  or  the  total  or  partial,  permanent  or  temporary, 
loss  of  capacity  for  the  work.  Such  accident,  as  above  con- 
ditioned, when  it  occurs  by  reason  (pelo  facto  do)  of  the  work 
or  during  it,  obligates  the  master  (patrdo)  to  pay  an  indemnity 
to  the  workman  or  to  his  family,  except  only  in  cases  of  vis  major 
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or  of  deceit  (dolo)  on  the  part  of  the  victim  or  of  strangers. 
Workman  (opercuios) ,  for  the  purposes  of  indemnity,  are  all 
persons,  of  either  sex,  of  full  age  or  minors,  provided  that  they 
work  for  another  (por  conta  de  outrem)  in  the  following  services : 
Constructions,  repairs  and  demolition*  of  any  kind,  such  as  upon 
estates  (predios),  bridges,  railroads  and  rolling-stock  (de  rodar 
gem),  electric  tramway  lines,  drainage,  illuminating,  telegraph 
and  telephone  systems,  as  well  as  all  works  of  conservation  of  the 
same;  of  transportation,  loading  and  unloading;  and  in  in- 
dustrial establishments  and  in  agricultural  work  in  which  inani- 
mate motors  are  employed.  The  obligation  to  pay  indemnity  for 
accidents  of  labor  extends  to  the  union,  states  and  municipios 
with  respect  to  their  workman  employes,  in  the  services  men- 
tioned in  the  preceding  paragraph. 

The  indemnity  shall  be  calculated  according  to  the  seriousness 
of  the  results  of  the  accident,  as  follows:  (a)  Death;  (b)  total 
and  permanent  disability  for  work;  (c)  total  and  temporary 
disability;  (d)  partial  and  permanent  disability;  (e)  partial  and 
temporary  disability.  The  cases  of  disability  shall  be  defined 
and  specified  in  the  regulations  of  this  law.  The  disability  which 
lasts  more  than  one  year  is  considered  as  permanent.  The  calcu- 
lation of  indemnity  cannot  be  based  upon  an  amount  greater  than 
2 :400$000  (2400  milr6is)  annually,  although  the  salary  of  the 
victim  exceeds  that  amount  In  case  of  death  the  indemnity  shall 
consist  of  a  sum  equal  to  the  salary  for  three  years  of  the  victim, 
which  shall  be  paid  in  a  lump  sum  to  his  family,  surviving  spouse 
and  necessary  heirs,  in  accordance  with  the  provisions  of  the  Civil 
Code  in  regard  to  the  order  of  succession,  and  plus  100$  for  burial 
expenses.  The  surviving  spouse  and  the  necessary  heirs  shall 
each  have  one-half  the  indemnity,  in  accordance  with  common 
law.  If  only  spouse  or  only  necessary  heirs  are  left,  the  indemnity 
shall  be  reduced  to  an  amount  equal  to  two  years'  salary  of  the 
victim;  a  like  reduction  shall  be  made  if  the  surviving  spouse  is 
divorced  for  his  or  her  own  fault  or  is  voluntarily  separated.  In 
the  latter  cases  or  if  there  is  no  survivor,  and  no  necessary  heirs, 
the  indemnity  shall  be  paid  to  any  persons  whom  the  victim  sup- 
ported, the  indemnity  being  reduced  in  such  case  to  one  year's 
salary. 
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In  case  of  total  and  permanent  disability  the  victim  shall  be 
paid  three  years'  salary;  if  total  but  temporary,  the  payment 
shall  be  one-half  of  the  daily  salary  up  to  the  maximum  of  one 
year;  if  the  disability  exceeds  that  length,  it  is  permanent  and 
shall  be  indemnified  as  such.  Amendment :  If  partial  and  per- 
manent, the  indemnity  shall  be  from  5  to  60  (originally  30  to  60) 
per  cent  of  the  amount  he  would  receive  if  it  were  total  and 
permanent,  based  upon  the  nature  and  extent  of  the  disability  in 
accordance  with  the  classification  to  be  established  in  the  regu- 
lations (amendment  of  March  5, 1919,  Decree  No.  13,493,  Diario 
Oficial,  March  7,  1919).  If  the  disability  is  partial  and  tem- 
porary, the  indemnity  shall  be  one-half  of  the  difference  between 
the  salary  formerly  earned  and  that  earned  by  reason  of  decreased 
ability  to  work,  until  such  time  as  he  may  recover  his  full 
capacity.  If  total  or  partial  disability  continues  for  more  than 
one  year,  the  victim  shall  cease  to  receive  the  daily  rate,  and  shall 
receive  the  indemnity  for  permanent  disability.  He  also  loses 
the  right  to  the  daily  rate  from  the  day  he  becomes  completely 
cured  or  fit  for  his  usual  work,  or  the  disability  becomes  perma- 
nent; in  the  latter  case  he  shall  then  receive  the  corresponding 
indemnity. 

In  all  cases  the  master  is  bound  to  furnish  medical  and  phar- 
maceutical aid,  and  if  necessary,  hospital  care,  from  the  moment 
of  the  accident.  If  such  assistance  cannot  be  immediately  pro- 
vided, the  master  must  transport  the  victim,  if  his  condition 
permits  it,  to  the  nearest  place  where  such  treatment  is  possible; 
if  his  condition  does  not  permit  such  transportation,  the  master 
must  take  steps  to  make  sure  that  proper  attention  is  not  want- 
ing. The  indemnities  and  daily  rates  received  by  the  victim 
because  of  any  disability  shall  be  deducted  from  the  indemnity 
due  by  reason  of  his  death  or  of  the  disability  becoming  perma- 
nent By  annual  salary  is  meant  300  times  the  daily  salary  of 
the  victim  at  the  time  of  the  accident.  The  daily  salary  of 
apprentices  is  considered  as  not  less  than  the  minimum  salary  of 
an  adult  workman  for  life  work;  but  in  case  of  temporary  dis- 
ability the  apprentice's  daily  rate  shall  not  exceed  what  he 
actually  received.  The  indemnities  shall  be  paid  at  the  place 
of  the  establishment  where  the  accident  occurred,  the  daily  rates 
being  paid  weekly.    In  case  of  death  the  indemnity  will  be  paid 
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to  the  beneficiaries  upon  presentation  of  all  the  documents  re- 
quired in  the  regulations. 

If,  after  the  indemnity  is  fixed,  the  victim  should  die  as  the 
result  of  the  accident,  or  the  disability  become  aggravated,  or 
decreased,  recur  or  disappear,  or  if  a  substantial  error  of  calcula- 
tion shoidd  be  found  in  the  judgment,  the  master,  the  victim,  or 
their  representatives  may  ask  the  revision  of  the  judgment  which 
determined  the  results  of  the  accident  and  fixed  the  indemnity; 
such  revision  can  only  be  asked  within  two  years  from  the  judg- 
ment. Aggravation  of  sickness  or  death  caused  by  the  exclusive 
fault  of  the  victim  is  not  considered  as  the  result  of  the  accident. 
Workman  employed  by  the  union,  states  or  municipios,  who  are 
entitled  to  the  benefits  of  montepio,  housing  (aposeatadoria)  or 
pension,  cannot  demand  the  indemnity  provided  for  death  or  for 
total  and  permanent  disability,  but  may  have  the  others. 

Immediate  notice  of  every  accident  which  compels  the  work- 
man to  suspend  or  quit  work,  must  be  given  to  the  local  political 
authority,  by  the  master,  workman  or  any  other  person;  the 
political  authority  will  immediately  go  to  the  place,  investigate, 
take  evidence,  make  a  record  of  the  facts  and  circumstances,  and 
will  remit  the  record  to  the  proper  judge,  who  will  at  once  begin 
a  summary  action,  which  must  be  closed  within  12  days,  after 
which  judgment  will  be  rendered,  and  payment  ordered  for  the 
amount  due  for  the  accident.  The  amount  due  the  victim  for 
indemnity  constitutes  a  lien  and  is  exempt  from  levy  for  debt, 
and  enjoys  the  exceptional  preference,  upon  the  product  of  the 
factory  where  the  accident  occurred,  prescribed  by  Art.  759  of 
the  Civil  Code  in  favor  of  wages  due  agricultural  laborers.  Any 
agreement  whatever  contrary  to  the  provisions  of  this  law,  tend- 
ing to  prevent  its  application  or  alter  the  manner  of  its  execu- 
tion, is  void  by  force  of  law.  When  the  beneficiaries  of  the 
victim  are  foreigners,  they  shall  be  entitled  to  the  indemnity  only 
if  they  were  resident  in  the  national  territory  at  the  time  of  the 
accident.  All  employers  affected  by  this  law  are  required  to  post 
it  up  in  a  very  visible  place  in  their  factories,  offices  or  establish- 
ment. Regulations  of  the  law  shall  be  issued  within  30  days,  and 
after  that  time  shall  immediately  go  into  effect. 

Regulations  of  the  above  Law  of  Accidents  of  Labor,  consist- 
ing of  61  articles,  were  issued  under  date  of  March  12,  1919, 
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Decree  No.  13,498  (Diario  Oficiai,  March  20,  1919),  and 
minutely  define  and  classify  all  the  cases  coming  within  the 
Bcope  of  the  law,  and  the  form  and  manner  of  making  proofs  of 
the  accident  and  of  its  consequences,  the  medical  treatment,  etc., 
to  be  afforded  the  victim,  the  manner  of  calculating  and  paying 
the  indemnity.  It  is  provided  in  Art.  21,  that  in  case  of  partial 
and  permanent  disability,  the  indemnity  shall  be  at  the  rate  of 
from  5  to  60  per  cent  of  that  to  which  he  would  be  entitled  if  it 
were  total  and  permanent,  the  calculation  being  based  on  the 
nature  and  extent  of  the  disability,  and  taking  into  considera- 
tion the  following  elements:  The  ability  for  work  remaining 
after  the  accident,  the  age,  intelligence,  degree  of  instruction,  the 
initiative  and  moral  energy,  the  capacity  of  adaptation  to  another 
profession,  and  the  assurance  of  the  ability  of  the  workman  to 
accommodate  himself  to  the  same  profession  which  he  had  at  the 
time  of  the  accident.  The  calculation  of  the  indemnity  shall  be 
made  in  accordance  with  a  classified  schedule,  worked  out  in 
much  detail,  but  which  does  not  exclude  other  cases  of  disability. 
This  schedule  grades  injuries  into  a  series  of  disabilities  arising 
from  (1)  loss  of  a  major  member,  (2)  loss  of  a  minor  member, 
and  (3)  loss  of  eyesight,  and  distributes  the  indemnities  between 
5  and  60  per  cent  of  the  amount  corresponding  to  total  permanent 
disability  of  like  kind. 

Service  of  Rural  Prophylaxis. — Decree  No.  13,568,  of  April  9, 
1919  (Diario  Oficiai,  April  12,  1919). — This  is  a  reorganization 
of  the  important  service  of  prophylaxia  rural,  instituted  by 
Decrees  Nos.  13,001,  13,055  and  13,139  of  1918,  a  bureau  de- 
pending upon  the  Ministry  of  Justice  and  Interior  Affairs.  As 
its  details  are  essentially  administrative,  and  the  entire  system 
is  called  "a  tentative  and  an  experiment,"  although  rich  in 
promise  of  great  benefit,  it  is  only  cited  to  connect  it  up  with  the 
decrees  above  recited,  which  were  reviewed  in  a  previous  number. 

International  Boundary  Convention,  between  Brazil  and 
Uruguay,  promulgated  June  25,  1919  (Diario  Oficiai,  July  6, 
1919),  provides  for  commissions  to  define  the  international 
boundaries  between  the  two  neighbor  countries.  As  it  contains 
no  statement  of  principles,  it  is  merely  cited  for  information. 

Irrigation  System. — Decree  No.  3965,  of  December  25,  1919 
(Diario  Oficiai,  December  28,  1919),  is  a  law  designed  as  a 


Digitized  by 


Google 


266    The  American  Bar  Association  Journal 

Christmas  present,  or  Godsend  to  the  great  regions  of  the  Bra- 
zilion  northeast,  which  for  years  have  been  periodically  devasted 
by  the  terrible  "  seccas "  or  droughts  which  afflict  parts  of  the 
country.  It  provides  for  construction,  by  the  government  or 
by  contract  let  upon  public  bids,  of  works  necessary  for  the 
irrigation  of  cultivable  lands  in  northeastern  Brazil,  defined  in 
another  decree.  The  law  provides  in  detail  for  meeting  the 
expenses  of  construction,  and  for  interest  and  sinking  fund,  for 
the  expropriation  of  lands  necessary  for  the  work,  and  other 
details.  It  is  the  beginning  of  a  great  work  of  human  alleviation 
and  increased  economic  development. 

Stamp  Tax  Law.— law  No.  3966,  of  December  25,  1919 
(Diario  Oficial,  December  30, 1919) . — This  is  a  long  and  detailed 
law,  prescribing  the  rates  and  manner  of  collecting  the  docu- 
mentary stamp  tax,  payable  upon  every  manner  of  documentary 
paper  and  every  kind  of  business  transaction,  commercial  paper, 
transfers  or  encumbrances  of  property,  sales,  freight  receipts, 
lottery  tickets,  commissions  of  appointment  to  public  office, 
capital  stock  issues  of  companies  and  corporations,  et  id  omne 
genus.  It  is  important  for  all  persons  doing  any  business  in 
Brazil,  but  too  lengthy  and  detailed  to  permit  or  justify 
abstracting. 

Public  Health  Service. — Law,  promulgated  in  Decree  No. 
3987,  of  January  2,  1920 (  Diario  Oficial,  January  8,  1920).— 
The  law  reorganizes  with  much  detail  the  service  of  the  Depart- 
ment of  Public  Health,  a  bureau  dependent  upon  the  Ministry 
of  Justice  and  Interior  Affairs.  Its  details  are  not  of  interest 
for  review. 

This  is  the  latest  Brazilian  legislation  received  up  to  the  time 
of  closing  this  review. 

J.W. 
Legislation. 

Legislative  Decree  No.  3708,  January  10  (Diario  Oficial,  Jan- 
uary 15),  regulates  the  constitution  of  limited  liability  stock 
companies,  additional  to  Arts.  275,  311,  315  and  317  of  the 
Commercial  Code. 

Law  No.  3725,  January  15  (Diario  Oficial,  January  19),  makes 
sundry  corrections  in  the  Civil  Code,  and  decrees  the  publi- 
cation of  5000  copies  of  the  corrected  code. 
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Legislative  Decree  No.  3724,  January  15  {Diario  Oficial,  Jan- 
uary 25),  Workmen's  Compensation  Act(  for  accidents). 

Legislative  Decree  No.  3755,  August  27  (Diario  Oficial,  August 
29),  authorizes  the  President  to  approve  the  Hague  Conven- 
tion, for  uniform  law  of  bills  of  exchange,  of  July  23,  1912. 

Executive  Decree  No.  13,414,  January  15  (Diario  Oficial,  Jan- 
uary 18),  promulgates  Extradition  Treaty  with  Uruguay. 

Executive  Decree  No.  13,493,  March  5  (Diario  Oficial,  March 
7),  revises  Art.  10  of  Legislative  Decree  3724  of  January 
15  (supra). 

Executive  Decree  No.  13,498,  March  12  (Diario  Oficial,  March 
20),  regulations  for  the  Workmen's  Compensation  Law 
3724  of  January  15)  supra. 

Executive  Decree  No.  13,515,  March  22  (Diario  Oficial,  March 
25),  declares  null  and  void  the  conversion  by  Qerman  firms 
after  Brazil's  declaration  of  war  on  Germany,  of  registered 
shares  into  bearer  shares. 

Executive  Decree  No.  13,670,  June  26  (Diario  Oficial,  June  28), 
new  regulations  for  the  Ministry  of  Foreign  Affairs. 

Executive  Decree  No.  13,673,  July  2  (Diario  Oficial,  July  6), 
promulgates  treaty  of  December  27,  1916,  with  Uruguay, 
for  delineation  of  the  frontier. 

Executive  Decrees  Noe.  13,712,  13,713,  August  7  (Diario  Oficial, 
August  9),  abolish  the  special  supervision  over  German 
insurance  companies  and  banks,  exercised  under  Decree 
12,710  of  November  13, 1917,  and  other  decrees. 

Executive  Decree  No.  13,714,  August  7  (Diario  Oficial,  August 
9),  revalidates  for  10  years  the  authorization  to  do  business 
granted  to  the  Brazilianische  Bank  fur  Deutschland. 


CHILE. 
Regulations  Relating  to  Building  of  Dry  Docks. 

1.  On  February  26,  1919,  the  Minister  of  the  Treasury  issued 
regulations  relative  to  the  building  of  dry  docks  and  other  works 
used  in  repairing  ships  in  ports  of  the  republic. 
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Additional  Tax. 

2.  A  law  has  been  passed  authorizing  the  President  to  collect 
an  additional  tax  in  1919  of  2  per  1000  as  decreed  in  the  law  of 
April  5,  1916,  establishing  a  tax  on  district  property. 

Law  of  Domicile. 

3.  On  December  12,  1918,  the  Law  of  Domicile  was  passed, 
setting  forth  regulations  for  the  expulsion  and  admission  of 
foreigners. 

Arbitration  Treaty  with  Great  Britain. 

4.  Under  date  of  March  28,  1919,  an  ad  referendum  treaty 
was  signed  between  Great  Britain  and  Chile.  The  treaty  pro- 
vides for  the  settlement  of  all  disputes,  no  matter  what  their 
nature  may  be,  by  arbitration,  after  diplomatic  settlement  has 
failed.  It  is  further  agreed  in  this  treaty  that  during  the  investi- 
gation by  the  arbitration  board  neither  of  the  high  contracting 
parties  will  declare  war  against  the  other,  but  will  wait  until 
after  receiving  the  report  of  the  board. 

Retirement  State  Railway  Savings  Association. 

5.  A  Retirement  State  Railway  Savings  Association  was  estab- 
lished on  July  1,  1918,  under  a  law  dated  May  10,  1918.  The 
object  of  the  association  is  to  establish  a  retirement  and  social 
fund  for  railway  employees. 

Alcoholic  Drinks  in  Nitrate  Districts. 

6.  A  presidential  decree  of  April  26,  1919,  prohibits  the  intro- 
duction of  all  kinds  of  alcoholic  drinks  in  the  nitrate  districts. 

Coastwise  Law. 

7.  Under  date  of  May  20,  1919,  the  Treasury  Department 
issued  rules  and  regulations  explaining  the  present  coastwise  law. 

National  Institute  of  Criminology. 

8.  An  executive  decree  of  June  12, 1919,  established  a  National 
Institute  of  Criminology  in  connection  with  the  penitentiary  at 
Santiago.  A  committee  has  been  appointed  to  formulate  a  work- 
ing program  and  rules  and  regulations  for  the  operation  of  the 
institute. 
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Penal  Institutions. 

9.  The  administration  of  the  penal  institutions  of  Chile  has 
been  greatly  improved  by  the  establishment  of  government  shops 
for  training  and  reforming  criminals  by  means  of  useful  occu- 
pations and  encouragement  to  save.  This  plan  also  tends  to 
relieve  the  state  of  a  part  of  the  expenses  necessary  in  maintain- 
ing jails. 

Department  of  Labor  Reorganized. 

10.  The  Ministry  of  Industry  issued  a  decree  on  September  12, 

1919,  reorganizing  the  Department  of  Labor.  The  department 
is  now  composed  of  the  following  sections:  Legal  reforms, 
statistics,  inspection  of  work,  accidents  of  work,  hygiene  and 
wages. 

Exportation  of  Cebeals  PBOHXBnED. 

11.  On  June  1,  1920,  Congress  issued  a  decree  directing  the 
President  to  prohibit  the  exportation  of  cereals  until  June  1, 

1920,  except  to  surrounding  countries. 

Treaty  with  Mexico  Regarding  Diplomatic  Pouches. 

12.  On  October  13,  1919,  the  Mexican  Senate  approved  the 
convention  regarding  interchange  of  diplomatic  pouches  made 
between  Chile  and  Mexico  on  May  16,  1919. 

W.  S.  P. 

COLOMBIA- 
LEGISLATION,  1919. 

Law  No.  14  (September  8),  Diario  OficicU  No.  16,879,  Septem- 
ber 10,  creates  a  National  Police  School. 

Law  No.  19  (September  11),  Diario  Ofidal  No.  16,883,  Septem- 
ber 13,  imposes  the  duty  upon  the  Supreme  Court  and  dis- 
trict tribunals  to  render  an  annual  report  to  the  Congress 
as  to  doubts,  defects,  contradictions  and  disadvantages  noted 
in  the  laws,  together  with  recommendations*  as  to  reforms  to 
overcome  the  same  and  bills  therefore  (Art  1) :  Special 
registers  for  the  purpose  are  to  be  kept  by  magistrates  and 
also  by  circuit  judges  whose  reports  are  to  be  passed  upon  by 
the  Supreme  Court  and  tribunals  (Arts.  2  and  3).  The 
10 
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reports  axe  to  be  referred  to  the  appropriate  legislative  com- 
mittees (Art.  4) .  It  is  made  the  duty  of  the  Cabinet  officers 
to  present  drafts  of  bills  covering  any  reforms  recommended 
in  their  annual  reports.  A  recapitulation  of  existing  laws 
covering  their  respective  departments  is  ordered  to  be 
appended  to  their  annual  report,  together  with  a  statement 
of  laws  deemed  impliedly  or  expressly  repealed  or  replaced 
(Art.  5).  The  form  of  the  codification  of  administrative 
law  now  being  prepared  by  the  Council  of  State  is  likewise 
prescribed  (Art.  6). 

Law  No.  21  (September  13),  Diario  Oficial  No.  16,884,  Sep- 
tember 15,  prescribes  terms  for  a  loan  for  river,  harbor  and 
port  improvements  at  Barranquilla  and  the  mouth  of  the 
Magdalena  River. 

Executive  Decree  No.  1827  (September  24),  Diario  Oficial  No. 
16,897,  September  27,  regulations  on  the  income  tax. 

Law  No.  28  (October  1),  Diario  Oficial  No.  16,901,  October  2, 
amends  Law  No.  84  of  1916,  in  regard  to  domestic  wines, 
denatured  alcohol,  and  the  liquor  tax. 

Law  No.  31  (October  7),  Diario  Oficial  No.  16,907,  October  8, 
grants  subsidies  for  certain  departmental  railroads  in  the 
departments  of  Huila  and  Tolima,  authorizes  construction 
of  the  Caqueta  railway  and  makes  appropriations  for  pro- 
longation of  the  Sabana  and  Southern  railways. 

Law  No.  34  (October  13),  Diario  Oficial  No.  16,914,  October  15. 
Bills  representative  of  paper  money,  legally  issued,  shall 
continue  to  be  admissible  in  all  payments  made  to  the 
national  treasury  at  the  rate  of  $1  paper  money  for  each 
cent  in  gold  (Art.  1).  Upon  receipt,  they  are  to  be  per- 
forated and  converted  by  the  Conversion  Board  (Junta  de 
Conversion)  for  bills  representative  of  gold  at  the  rate  of 
$100  paper  money  for  each  $1  gold.  The  Conversion  Board 
is  to  continue  making  conversion  at  said  rate  of  bills  received 
at  its  office  (Art.  2).  Arts.  1  and  2  of  Law  No.  3  of  1918 
are  repealed  (Art.  3). 

Law  No.  35  (October  14),  Diario  Oficial  No.  16,915,  October  16, 
amends  the  laws  and  decrees  as  to  public  lands  in  specified 
municipalities. 
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Law  No.  43  (October  25),  Diario  Oficial  No.  16,931,  October  28, 
contains  provisions  as  to  the  Urabd  railway,  and  as  to  inter- 
state railways. 

Law  No.  45  (October  28),  Diario  Oficial  No.  16,933,  October  29, 
makes  the  fiscal  year  of  the  treasury  correspond  with  the 
calendar  year,  amending  Law  No.  3  of  1916. 

Law  No.  49  (November  4),  Diario  Oficiai  No.  16,942,  November 
6,  authorizes  adherence  to  the  League  of  Nations. 

Law  No.  58  (November  12),  Diario  Oficial  No.  16,954,  November 
25,  re  railway  Cucuta  to  Magdalena  River. 

Law  No.  59  (November  12),  Diario  Oficial  No.  16,954,  Novem- 
ber 15,  re  Bolivar  Central  Railway  (Cartagena  to  Antioquia 
frontier). 

Law  No.  60  (November  14),  Diario  Oficial  No.  16,956,  Novem- 
ber 18,  re  Carare  railroad. 

Law  No.  61  (November  14),  Diario  Oficial  No.  16,956,  November 
18,  ratifies  the  arbitration  treaty  dated  November  13,  1919, 
with  Bolivia. 

Law  No.  62  (November  14),  Diario  Oficial  No.  16,956,  November 
18,  amends  Art.  12  of  the  Fiscal  Code  and  authorizes  sale 
of  lands  occupied  by  abandoned  highways. 

Law  No.  65  (November  17),  Diario  Oficial  No.  16,959,  November 
21,  amends  Law  No.  129  of  1896,  so  as  to  give  the  benefit  of 
national  subsidies  to  public  tramways  of  3-foot  gauge  con- 
structed in  important  municipalities  and  connecting  with 
railways  or  navigable  rivers  or  lakes,  seaports,  or  with  other 
municipalities. 

Law  No.  68  (November  17),  Diario  Oficial  No.  16,959,  November 
21,  amends  Art.  2642  of  the  Civil  Code,  with  reference  to 
the  books  to  be  kept  by  Registrars  of  Deeds. 

Law  No.  69  (November  17),  Diario  Oficial  No.  16,959,  November 

21,  amends  Art.  94  of  the  Penal  Code  as  to  statute  of  limi- 
tations. 

Law  No.  71  (November  19),  Diario  Oficial  No.  16,961,  November 

22,  amends  Law  No.  30  of  1915,  with  reference  to  the 
Cartagena  Canal  (Dique). 

Law  No.  75  (November  19),  Diario  Oficial  No.  16,962,  November 
24,  creates  in  the  Department  of  Agriculture  a  Bureau  of 
Animal  Industry  and  Inspection  of  Meat. 
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Law  No.  78  (November  19),  Diwrio  Oficial  No.  16,962,  November 
24,  on  strikes.  Because  of  the  unusual  interest  of  this  law, 
a  substantially  complete  translation  is  given. 

Abticlb  1. — By  strike  is  understood  the  abandonment  of 
work  in  one  or  more  factories  or  industrial  or  agricultural 
establishments,  agreed  upon  or  voluntarily  accepted  by  such 
a  number  of  employees,  workmen  or  laborers  as  to  produce 
suspension  of  operation  of  the  factories  or  establishments 
and  under  the  following  conditions: 

1.  That  the  purpose  thereof  be  to  improve  the  conditions 
of  remuneration  of  the  work,  such  as  wages  or  salaries,  hours 
of  work,  hygienic  conditions,  etc.,  or  to  maintain  the  actual 
conditions  when  attempt  is  made  to  lower  them. 

2.  That  the  abandonment  of  work  be  carried  out  and  sus- 
tained by  pacific  methods. 

Disorderly  reunions  taking  place  under  the  name  or  pre- 
text of  strikes,  but  not  possessing  the  legal  characteristics 
thereof,  are  left  subject  to  the  general  laws. 

Abt.  2. — The  persons  who  propose  to  go  or  have  gone  on 
strike  can  appoint  one  or  more  representatives  to  confer 
with  the  owners  of  the  factories  or  establishments  in  regard 
to  their  petitions  or  claims  so  as  to  attempt  to  arrive  at  an 
amicable  settlement  of  the  differences  that  have  arisen.  The 
representatives  of  the  strikers  shall  have  a  power  of  attorney 
given  them  by  their  principals,  which  shall  specify  the 
claims  they  make. 

The  power  referred  to  in  this  article  may  be  exercised  only 
by  persons  who  propose  to  go  or  have  gone  on  strike. 

Any  persons  within  or  without  the  strike  who  are  in  it  with 
the  manifest  intention  to  promote  disorder  or  to  change  the 
pacific  character  thereof,  shall  be  detained  by  the  authorities 
until  they  give  bonds  to  refrain  from  carrying  out  their 
plans.  But  if  for  any  reason  bond  be  not  given,  the  deten- 
tion shall  not  exceed  30  days  or  until  the  end  of  the  strike, 
if  it  last  more  than  that  time. 

Abt.  3. — If  an  agreement  be  reached,  minutes  thereof 
shall  be  drawn  and  signed  by  the  authorities,  the  repre- 
sentatives of  the  strikers,  and  the  owners  or  managers  of  the 
factories  or  establishments  and  copies  thereof  given  to  the 
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parties.  Such  minutes  and  authenticated  copies  thereof 
shall  have  the  force  of  a  public  instrument  to  obligate  the 
parties  in  interest  to  comply  with  the  stipulations  thereof; 
except  in  case,  in  respect  to  workmen,  after  a  period  of  more 
than  60  days,  the  salary  agreed  upon  should  by  reason  of 
any  economic  causes  become  insufficient  for  their  personal 
subsistence. 

If  no  agreement  be  reached,  minutes  of  what  has  trans- 
pired shall  also  be  drawn  and  a  copy  given  to  the  parties 
if  desired. 

Art.  4. — The  authorities  shall  give  proper  protection  to 
persons  and  property,  shall  prevent  or  disperse  illegal  meet- 
ings, and  shall  give  protection  to  laborers  and  workmen  who 
freely  wish  to  continue  their  work,  and  to  those  who  offer, 
contract  or  are  hired  to  replace  those  who  have  gone  on 
strike. 

Akt.  5. — Any  act,  other  than  staying  away  from  work, 
done  by  workmen  or  laborers  who  have  gone  on  strike,  which 
constitutes  aggression  or  menace  against  persons,  or  damages 
property,  or  by  means  of  violence  tends  to  prevent  the  free 
exercise  of  the  industry  of  the  respective  factories  or  estab- 
lishments, shall  be  deemed  beyond  the  scope  of  the  strike  and 
those  guilty  thereof  shall  be  arrested,  indicted  and  delivered 
to  the  competent  authorities  for  trial. 

Those  arrested  pursuant  to  this  article  shall  not  be  re- 
leased on  bail,  although  they  might  have  the  right  thereto 
under  the  general  laws,  until  after  the  strike  has  completely 
ended. 

Art.  6. — The  employees,  workmen  or  laborers  who  pro- 
pose to  or  have  gone  on  strike,  on  the  one  part,  and  the 
operators,  on  the  other  part,  may  appoint  arbitrators  or 
arbitral  tribunals  to  solve  their  disputes.  The  submission 
to  arbitration  shall  be  in  writing  and  shall  specify  the  pro- 
cedure to  which  the  parties  shall  submit  and  the  points  to 
be  decided  by  the  arbitrator,  whose  decision  shall  be  obli- 
gatory upon  the  parties. 

Aet.  7. — The  fact  that  the  strike  ends  by  settlement  or 
arbitral  decision  shall  not  exempt  from  responsibility  for 
crimes  committed  therein. 
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Abt.  8. — Employees  while  traveling  for  a  transportation 
enterprise  cannot  declare  a  strike  until  the  termination  of 
the  journey.  Those  who  violate  this  provision  shall  be  im- 
prisoned therefor  for  one  to  two  months. 

1.  Neither  can  the  employees  or  workmen  of  public  light- 
ing or  water  works  or  private  telegraph  or  telephone  com- 
panies go  on  strike,  except  after  giving  three  days'  notice. 
Infraction  of  the  provisions  of  this  paragraph  shall  be  met 
by  the  penalty  prescribed  in  the  first  subdivision  of  this 
article. 

2.  When  the  strikers  or  those  who  claim  the  right  to  go 
on  strike  deem  any  of  their  lawful  rights  violated  by  resolu- 
tions or  orders  of  public  authorities,  they  shall  have  the  right 
to  appeal  to  the  Contentious- Administrative  Courts. 

Such  courts  shall  also  decide,  as  courts  of  first  instance 
without  appeal,  any  controversies  or  doubts  that  may  arise 
from  the  interpretation  given  by  the  parties  to  the  acts  or 
minutes  signed  upon  ending  a  strike. 

Abt.  10. — The  owner  or  owners  of  a  factory  or  industrial 
or  agricultural  establishment  cannot  shut  down  or  close  the 
same  except  upon  giving  at  least  one  month's  notice  to  their 
employees  and  laborers,  except  in  case  of  vis  major,  such  as 
fire,  flood,  shipwreck,  bankruptcy  or  death  of  the  principal. 
The  notice  shall  be  given  by  posting  the  same  in  a  visible 
and  public  place  and  advertising  therein  the  date  of  closing. 
Violation  of  this  provision  obligates  the  owner  to  pay  his 
employees  and  laborers  their  wages  and  salaries  for  one 
month's  work. 

Temporary  works  or  enterprises,  such  as  the  construction 
of  buildings,  gatherings  of  crops,  are  not  included  in  the 
provisions  of  this  article. 

Abt.  11. — Aliens  who  take  part  in  disorderly  gatherings 
and  riots,  under  the  pretext  or  occasion  of  strikes,  in  addi- 
tion to  the  legal  penalties  imposed  by  the  general  laws,  shall 
be  expelled  from  the  national  territory,  after  the  correspond- 
ing legal  investigation. 

Aliens  who  engage  in  propaganda  to.  foment  riots  and  dis- 
orderly gatherings  under  the  pretext  of  or  solely  to  provoke 
strikes,  shall  be  expelled  from  the  country  after  their  guilt 
has  been  legally  proven. 
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Akt.  12. — The  superior  officials  at  the  ports  and  frontiers 
shall  prevent  entry  to  the  national  territory  of  foreigners 
who  do  not  present  authentic  passports  visaed  by  the  respect- 
ive consuls  and  who  therefore  may  be  suspected  of  consti- 
tuting a  danger  to  the  order  and  security  of  the  republic. 

Notwithstanding  the  provisions  of  this  article,  if  the 
foreigners  have  resided  (in  the  country)  for  six  months  in 
the  two  years  last  past  and  their  conduct  has  been  unim- 
peachable, they "  may  be  admitted  upon  request  of  the 
minister  or  of  a  consul  of  the  nation  to  which  they  belong. 

Abt.  13. — Crimes  committed  under  the  pretext  of  or 
occasion  of  a  strike  shall  be  punished  in  accordance  with  the 
respective  provisions  of  the  Penal  Code  in  force  and  the  laws 
additional  to  and  amendatory  thereof. 

Abt.  14. — Any  doubts  that  arise  as  to  the  application  of 
this  law,  on  the  subject  of  contracts,  shall  be  decided  in 
accordance  with  the  Civil  Code. 
Law  No.  83  (November  2),  Diario  Oficial,  No.  16,969,  November 

28,  1919,  authorizes  the  government,  in  association  with  the 
Departments  of  Cundinamarca  and  Boyaca  to  construct  cer- 
tail  railways  and  tramways  and  raise  loans  therefor  (Arts. 
1-5).  Departments  constructing  for  their  own  account 
steam  or  electric  lines  of  whatsoever  gauge,  are  entitled  to  a 
subsidy  of  35  per  cent  of  the  cost  thereof  (Art.  6) .  All  lines 
covered  by  this  law  are  declared  of  public  utility  and  entitled 
to  the  privilege  of  expropriation  and  servitudes  prescribed 
by  law  for  railways  (Arts,  7,  8).  Prior  contracts  and  laws 
for  special  subsidies  are  not  affected  (Art.  9). 

Law  No.  86  (November  27),  Diario  Oficial  No.  16,970,  November 

29,  fixes  the  customs  tariff  on  bags,  sacking  and  cord  and 
exempts  from  import  duties  machinery  for  hemp,  rope,  and 
bag  manufacturers,  and  seed  for  hemp,  etc.,  cultivation. 

Law  No.  108  (December  19),  Diario  Oficial  No.  17,007,  Decem- 
ber 29,  1919,  provides  for  the  amortization  of  the  treasury 
cedvlas,  or  certificates,  which  have  been  circulating  as  cur- 
rency, issued  in  1919  and  creates  a  special  board  or  Junta 
therefor  to  supervise  amortization  and  cancellation  of  the 
cedillas  (Arts.  1-7),  regulates  the  issuance  of  cedvlas  or 
mortgage  certificates  by  the  mortgage  banks  or  mortgage 
sections  of  banks  authorized  by  Law  No.  24  of  1905,  pro- 
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hibiting  the  issuance  thereof  in  denominations  of  $1,  $2,  $5 
and  $10  and  their  circulation  as  currency  (Art  7),  and 
orders  the  redemption  of  those  previously  issued  by  the 
banks  in  such  denominations,  by  four  installments  within 
two  years  (Art  8),  prohibits  the  receipt  by  public  offices  for 
the  payment  of  taxes  or  otherwise  of  other  than  lawful  money 
and  treasury  cedvlas,  except  as  provided  by  special  laws 
(Art.  9)  and  prohibits  the  national  government,  depart- 
ments or  municipalities  from  issuing  evidences  of  indebted- 
ness of  such  form,  denomination,  etc.,  as  to  be  susceptible  of 
circulating  as  currency  (Art.  10). 

Law  No.  109  (December  19),  Diario  Ofirial  No.  17,002,  Decem- 
ber 23,  in  reference  to  the  national  emerald  mines  of  Muzo 
and  Coscuez.  A  special  consulting  board  in  the  Department 
of  Hacienda  is  created,  subject  to  whose  approval  contracts 
for  the  administration  and  exploration  of  the  mines,  under 
the  conditions  specified  in  the  law,  can  be  made. 

Law  No.  Ill  (December  22),  Diario  Ofirial  No.  17,005,  Decem- 
ber 26,  grants  exemption  from  certain  duties  to  packing- 
house enterprises,  under  specified  conditions. 

Law  No.  113  (December  24),  Diario  Ofirial  No.  17,007,  Decem- 
ber 29,  on  customs.  Amends  the  tariff  and  customs  laws 
(Laws  447,  117  of  1913),  85  of  1915,  59  of  1917,  64  of 
1918,  and  certain  articles  of  the  Fiscal  Code. 

Law  No.  114  (December  24),  Diario  Ofirial  No.  17,007,  Decem- 
ber 29,  provides  for  the  construction  of  certain  railways, 
creates  a  consulting  board  for  government  railways  under 
construction,  authorizes  the  government  to  issue  bonds  there- 
for, and  to  enter  into  construction  contracts. 

Law  No.  116  (December  26),  Diario  Ofirial  No.  17,007,  Decem- 
ber 29.    Additions  to  budget. 

Law  No.  117  (December  20),  Diario  Ofirial  No.  17,009,  Decem- 
ber 31,  "  Merchant  Marine  Law."  Authorizes  a  govern- 
ment subsidy  to  a  company  or  companies  organized  there- 
under, under  certain  conditions,  provided  60  per  cent  of  the 
stock  thereof  be  owned  and  held  by  Colombians. 

Law  No.  119  (December  30),  Diario  Ofirial  No.  17,013,  January 
30,  1920,  amending  the  Fiscal  Code  (Law  No.  110  of  1912) 
as  to  the  exploitation  of  national  forests.    The  law  author- 
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izes  the  government  to  create  forest  reserves  and  declares 
natural  growths  of  rubber,  tagua,  balata,  hemp,  precious 
woods  and  other  products  for  exportation  or  domestic  con- 
sumption in  national  lands,  to  be  "national  forests"  of 
which  no  grants  can  be  made,  or  private  title  acquired,  but 
only  leases  under  certain  restrictions,  not  exceeding  20  years 
on  a  royalty  basis  (Arts.  1,  3,  8).  Licenses  for  small  tracts, 
not  exceeding  100  hectares  in  the  neighborhood  of  towns  for 
local  wood  supplies,  etc.,  can  also  be  granted  (Art.  4)  and 
also  permits  or  licenses.from  year  to  year  in  accordance  with 
regulations  to  be  issued  by  the  government  (Art.  17). 
Leases  of  national  forests  do  not  give  or  affect  mining  rights 
(Art.  5).  A  Forestry  Commission  is  created  (Art.  6).  A 
special  mark  shall  be  required  on  wood  from  national  forests 
(Art.  7).  In  grants  of  public  lands  or  leases  of  national 
forests,  a  strip  of  at  least  50  meters  of  woodland  must  be 
left  forested  on  each  side  of  springs  and  water  courses ;  both 
the  public  authorities  and  private  owners  can  take  action  to 
compel  performances  of  this  obligation  (Arts.  9-11).  The 
government  also  is  authorized  to  issue  regulations  for  the 
conservation  of  orchids  and  other  rare  plants  (Art  23). 
Arts.  99,  100,  101,  105  of  the  Fiscal  Code  are  repealed 
(Art.  24). 
Law  No.  120  of  1918  (December  30),  Diario  Oficial  No.  17,013, 
January  3, 1920.    Oil  and  Natural  Gas  Law. 

Mineral  oils,  pitch,  asphalt,  etc.,  and  natural  gas  are 
comprised  under  the  denomination  of  "  hydrocarbons " 
(Art.  1) .  The  law  affects  both  oil  deposits  on  private  lands 
and  on  public  lands.  The  ownership  of  the  deposits,  in  the 
former  case,  is  recognized  as  vested  in  the  owner  of  the  soil. 
Concessions,  by  way  of  lease,  for  working  deposits  on  public 
lands  are  authorized  to  be  granted  by  the  government,  in 
tracts  of  not  less  than  1000  hectares  or  more  than  5000 
hectares,  upon  a  royalty  or  percentage  basis,  of  10,  8  or  6 
per  cent  of  the  gross  products  (payable  either  in  kind  or  in 
cash  based  on  average  market  price  in  New  York  in  the 
preceding  quarter  (Art.  30)  depending  on  whether  the  de- 
posits are  within  200,  400  or  more  than  400  kilometers  from 
the  sea,  and  an  acreage  tax  commencing  at  10  cents  per 
hectare  in  the  first  year  and  gradually  increasing  to  $1  per 
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hectare  from  the  fourth  year  on  (Arts.  2,  3).  Deposits  on 
privately  owned  lands  are  not  subject  to  the  acreage  tax,  but 
are  subject  to  an  "  exploitation  tax  "  of  8,  6  or  4  per  cent 
according  to  the  distance  from  the  coast  as  above  (Art.  4). 
Assignments  or  subleases  require  the  approval  of  the  govern- 
ment, and  if  made  to  foreigners  are  expressly  subject  to  Law 
No.  145  of  1888  and  amendments  in  regard  to  rights  of 
foreigners  (Arts.  6,  8).  Assignments  or  subleases  to  foreign 
governments  are  prohibited,  under  penalty  of  forfeiture 
(Arts.  23,  29).  Oil  field  operations  and  pipe  lines  are 
declared  public  utilities  (Art.  9)  and  the  necessary  ease- 
ments authorized  (Art.  10) .  Exploration  permits  for  public 
lands  are  granted  free  of  charge  (Arts.  11-13).  Leases  on 
public  lands  are  granted  upon  competitive  bids  upon  appli- 
cation to  the  Department  of  Public  Works,  subject  to 
formalities  of  publication  and  investigation  and  to  the 
approval  of  the  Consulting  Board  of  the  Department  of 
Hacienda  and  the  Council  of  Ministers,  the  President  of  the 
Eepublic  and  the  Council  of  State  (Arts.  14-23).  Other 
things  being  equal,  preference  is  given  to  the  original  dis- 
coverer (Art.  17).  Vested  rights  are  not  to  be  deemed 
affected  by  any  leases  granted,  nor  does  the  government 
warrant  the  title  (id.).  No  single  natural  or  juristic  person 
may  acquire,  directly  or  indirectly,  leases  to  more  than 
15,000  hectares  in  any  one  department  or  territory  (Art. 
24).  Operations  both  under  titles  in  fee  and  under  leases 
are  subject  to  government  supervision  and  general  regula- 
tions (Arts.  25-30,  33,  43).  Valuable  exemptions  from  local 
taxation  are  granted,  in  return  for  which  30  per  cent  of  the 
exploitation  tax  is  to  be  paid  over  by  the  government  to  the 
department  and  5  per  cent  to  the  municipality  wherein  the 
deposits  are  situated  (Arts.  34-36).  Specified  zones,  in  the 
vicinity  of  the  Gulf  of  Uraba  and  the  Ecuadorian  frontier, 
and  deposits  under  the  sea  or  navigable  rivers,  are  not  within 
the  operation  of  the  general  provisions  of  the  laws  and 
special  provisions  are  laid  down  in  reference  to  them  (Arts. 
37-38) .  The  Bureau  of  Mines  is  reorganized  (Arts.  39-40) . 
The  nation  reserves  the  exploitation  of  radium  and  helio- 
radium  deposits  (Art.  45). 

P.  J.  E. 
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COSTA  BICA. 
Legislation. 

Executive  Decree  No.  1,  January  6,  1919  (La  Oaceta,  No.  7, 
January  10,  1919).  Regulations  for  the  execution  of  the 
law  (No.  3  of  December  14,  1918)  of  conversion  of  part  of 
the  internal  debt  and  creation  of  revenue  therefor. 

Legislative  Decree  No.  2  of  the  Chamber  of  Deputies,  February 
12,  1919  (La  Oaceta,  No.  40,  February  18),  amends  Arts. 
32,  33  and  57  of  the  Election  Law. 

Legislative  Decree  No.  6  of  the  Chamber  of  Deputies,  February 
18,  1919  (La  Oaceta,  No.  42,  February  20),  authorizes  the 
Banco  International  to  advance  to  the  government  2,000,000 
colones  to  meet  additional  appropriation. 

Decrees  Nos.  2,  6,  4,  2  of  the  Congress,  May  6,  June  4,  July  3, 
August  5  (La  Oaceta,  Nos.  101,  126,  4,  30,  May  7,  June  5, 
July  4,  August  16,  1919),  by  reason  of  invasion  across  the 
northern  frontier  (Nicaragua)  suspend  constitutional 
guarantees. 

Legislative  Decree  No.  5  of  the  Senate,  June  7, 1919  (La  Oaceta, 
No.  134,  June  14),  amends  Arts.  3,  67,  71  and  129  of  the 
Organic  Laws  of  courts  and  Arts.  6,  33,  135,  362,  368,  370, 
421,  530,  554,  555,  581,  602,  612,  614  and  622  of  the  Code 
of  Criminal  Procedure. 

Legislative  Decree  No.  6  of  the  Senate,  June  12, 1919  (La  Oaceta, 
No.  136,  June  17),  amends  Art.  97  of  the  Organic  Notarial 
Laws  (re  fees). 

Legislative  Decree  No.  12  of  the  Chamber  of  Deputies,  June  28, 
1919  (La  Oaceta,  No.  146),  authorizes  a  further  issue  of  legal 
tender  notes  by  the  Banco  Irdernacional  up  to  15,000,000 
colones  (Art.  1) ;  10,000,000  to  be  loaned  to  the  government 
(Art.  2) ;  the  issue  to  be  guaranteed  by  the  revenues  from 
the  post  office,  telegraph  and  stamped  paper  (Art.  5).  The 
government  is  ordered  to  deposit  in  the  said  bank,  gold  or 
drafts  on  the  United  States — to  be  used  as  a  revolving  credit, 
to  permit  the  sale  of  drafts  at  a  rate  of  exchange  not  to  ex- 
ceed 500,  to  those  having  to  pay  for  imports  effected  after 
the  date  of  the  law,  or  insurance  policies,  or  send  remittances 
abroad  for  subsistence  (Art.  6).    Law  No.  6  of  July  16, 
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1917,  and  other  laws  or  parts  thereof  inconsistent  with  the 
present  law  are  repealed  (Art.  8) . 

Legislative  Decree  No.  16  of  the  Chamber  of  Deputies,  July  4, 
1919  (La  Oaceta,  No.  8,  July  9),  amends  Arts.  5  and  8  of 
the  Habeas  Corpus  law  of  November  12,  1909. 

Legislative  Decree  No.  17  of  the  Chamber  of  Deputies,  July  8, 
1919  (La  Oaceta,  No.  9,  July  10),  amends  Art  24  of  the 
Banking  Law  as  to  the  form  and  denominations  of  bank 
notes. 

Legislative  Decree  No.  7  of  the  Senate,  July  8,  1919  (La  Oaceta, 
No.  12,  July  13),  amends  Arts.  500,  501,  507  and  508  of 
the  Code  of  Civil  Procedure  (re  judicial  sales). 

Legislative  Decree  No.  9  of  the  Senate,  July  17, 1919  (La  Oaceta, 
No.  18,  July  22),  amends  Art.  809  of  the  Code  of  Civil 
Procedure. 

Legislative  Decree  No.  5  of  the  Congress,  July  28,  1919  (La 
Oaceta,  No.  24,  July  30),  amends  Art.  7  of  Law  No.  3  of 
December  14, 1918,  as  to  the  State  Match  Monopoly. 

Legislative  Decree  No.  6  of  the  Congress,  July  30  (La  Oaceta, 
No.  28,  August  3,  1919),  authorizes  the  executive  to  nego- 
tiate a  Treaty  of  Peace  with  Germany. 

Executive  Decree  No.  1,  September  3,  1919  (La  Oaceta,  No.  54, 
September  4,  1919).  "The  Provisional  President,  by  vir- 
tue of  the  extraordinary  powers  vested  in  him  and  in  con- 
formity with  the  general  sentiments  of  Costa  Eicans, 
decrees:  The  Political  Constitution  sanctioned  and  pro- 
mulgated on  the  8th  of  June,  1917,  is  hereby  repealed. 
This  decree  shall  go  into  effect  on  the  date  of  its  publi- 
cation/' 

Executive  Decree  No.  2,  September  3,  1919  (La  Oaceta,  No.  54, 
September  4) .  The  Provisional  President  by  virtue  of  the 
extraordinary  powers  vested  in  him,  and  the  Constitution  of 
1871  having  been  repealed,  re-establishes  and  puts  in  efEect 
the  Political  Constitution  issued  the  7th  of  December,  1871, 
as  amended,  except  Title  VII  which  is  provisionally  sus- 
pended.   Decree  takes  effect  on  publication. 

Executive  pecrees  Nos.  6  and  7,  September  9,  1919  (La  Oaceta, 
No.  59,  September  10,  1919).  The  Provisional  President, 
by  virtue  of  the  repeal  of  the  Constitution  of  1871,  and  of 
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the  extraordinary  powers  vested  in  him,  repeals  the  muni- 
cipal ordinances  promulgated  October  27,  1918;  declares 
in  force  the  municipal  ordinances  issued  July  24,  1867,  as 
amended  to  date;  and  appoints  officials  for  the  munici- 
palities throughout  the  republic. 

Executive  Defcree  No.  1,  September  11, 1919  (La  Oaceta,  No.  62, 
September  13,  1919),  grants  a  general  amnesty  to  political 
prisoners. 

Executive  Decree  No.  14,  October  2,  1919  (La  Oaceta,  No.  78, 
October  3, 1919),  repeals  all  provisions  imposing  restrictions 
on  the  freedom  of  commerce  contained  in  Decree  16  of 
May  28,  1918. 

Executive  Decree  No.  2,  October  2,  1919  (La  Oaceta,  No.  79, 
October  4),  amends  Art.  179  of  the  Code  of  Civil  Procedure 
(security  on  attachments). 

Executive  Decree  No.  3,  October  3,  1919  (La  Oaceta,  No.  81, 
October  7),  repeals  Art  1  of  Decree  5  of  June  7,  1919, 
and  Decree  16  of  July  4,  1919,  as  being  contrary  to  the 
constitution,  and  as  rendering  nugatory  the  right  to  habeas 
corpus,  respectively,  and  reinstates  in  full  force  and  vigor 
the  prior  laws. 

Executive  Decree  No.  6,  October  21,  1919  (La  Oaceta,  October 
22,  1919),  amends  Paragraph  1,  Art.  3,  of  Law  No.  21  of 
June  20,  1910,  to  read:  "Every  mining  enterprise,  asso- 
ciation, or  company  heretofore  organized  or  established  or 
hereafter  established,  shall  be  subject  solely  and  exclusively 
to  the  payment  of  an  annual  tax  of  three  per  cent  (3£)  on 
the  gross  products  of  its  mines."  In  other  respects,  said 
law  and  the  regulations  thereof,  dated  November  24,  1916, 
remain  in  force  (Art.  .1),  Law  No.  24  of  June  15,  1915, 
levying  a  15  per  cent  export  tax  on  gold  bars  is  repealed 
(Art.  2).  Silver  bars  are  relieved  from  the  10  per  cent 
export  tax  established  by  Law  No.  2  of  June  30,  1917  (Art. 
3) ;  mine  operators  are  obligated  to  sell  drafts  to  the  govern- 
ment to  an  amount  equal  to  15  per  cent  of  their  exports  of 
metals,  and  at  20  points  (but  not  less  than  the  legal  rate) 
less  than  the  then-prevailing  rate  of  exchange  (Art.  4). 
Taxes  other  than  those  now  existing  cannot  be  levied  on 
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mines  until  the  expiration  of  the  concession  to  the  Abangarez 
Mining  Syndicate,  Ltd.  (Art.  5). 

Executive  Decree  No.  8  (October  28  (La  Oaceta,  No.  100, 
October  29,  1919),  declares  that  the  repeal,  by  Decree  3  of 
July  28, 1919,  did  not  revive  law  of  November  17, 1909,  and 
that  pending  denouncements  of  public  lands  prior  to  August 
1,  1919,  give  rights  only  pursuant  to  the  provisions  of  said 
law,  and  orders  the  punishment  of  those  exploiting  forests 
in  public  lands,  without  permanent  cultivations. 

Executive  Decree  No.  4,  October  29  (La  Oaceta,  No.  102,  October 
31,  1919),  declares  the  Political  Constitution  of  June  8, 
1917,  null  and  void  ab  initio  and  all  provisions  and  laws, 
decrees,  acts,  contracts,  payments,  etc.,  between  January 
27.  1917,  and  September  3,  1919  (the  Tinoco  regime),  like- 
wise, as  unconstitutional  and  a  usurpation  of  power,  except 
6uch  as  good  faith  and  public  welfare  require  to  be  main- 
tained and  which  are  enumerated  in  the  decree  (e.  g.,  court 
orders  and  proceedings;  provisions  for  the  benefit  of  the 
fisc.;  payments  authorized  by  the  budget;  contracts  between 
private  parties  not  affecting  the  state ;  all  acts  and  provisions 
not  declared  to  be  void  within  a  period  of  18  months) . 

Executive  Decree  No.  18,  November  10,  1919  (La  Oaceta,  No. 
112,  November  13,  1919),  amends  Arts.  34  and  38  of  the 
Election  Law  and  Decree  No.  26  of  December  6,  1913. 

Executive  Decree  No.  5,  November  29,  1919  (La  Oaceta,  No. 

129,  December  3,  1919),  amends  Arts.  1  and  11  of  the  Law 
of  Mercantile  Accounting  of  July  5,  1901,  and  provides 
additional  requirements  as  to  bookkeeping  and  the  form, 
certification,  etc.,  of  account  books  by  traders  and  penalties 
for  infraction. 

Executive  Decree  No.  21,  November  29,  1919  (La  Oaceta,  No. 

127,  November  30),  amends  Arts.  402  and  579  of  the  Fiscal 

Code  (re  telegrams). 
Executive  Decree  No.  12,  November  27,  1919  (La  Oaceta,  No. 

130,  December  4),  removes  the  prohibition  on  the  import 
of  silver  money,  by  amending  Decree  No.  5  of  August  14, 
1900;  and  amends  Item  11  of  the  tariff  so  that  imports  of 
silver  coin  and  bullion  shall  be  free  of  duty. 

P.  J.  E. 
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ECUADOR. 
Legislation. 

Executive  Decree,  January  21  (Registro  Oficial,  No.  735,  Febru- 
ary 26).    Regulations  of  the  Stamp  Tax. 

Executive  Decrees  of  March  5,  26,  27,  May  9,  June  5,  17,  23 
(Registro  Oficial,  March  6,  26,  27,  May  10,  June  6,  18,  25), 
fix  the  rate  of  exchange,  under  the  authority  of  law  of 
October  16, 1917. 

Executive  Decree  No.  20,  June  30  (Registro  Oficial,  July  1),  to 
celebrate  peace,  and,  in  testimony  of  the  solidarity  of  the 
Ecuadorean  people  with  the  people  of  the  United  States  of 
America  in  the  principles  which  inspired  the  Declaration  of 
Independence,  declares  July  4th  a  national  holiday. 

Executive  Decree,  June  30  (Registro  Oficial,  July  9),  orders 
permanent  exposition  of  Ecuadorean  products  and  manu- 
facturers in  consulates  for  purposes  of  propaganda. 

Treaty  of  Amity,  Commerce  and  Navigation  between  Ecuador 
and  Japan,  signed  at  Washington,  August  26,  1918,  ap- 
proved by  legislative  decree  of  October  16, 1918,  was  ratified 
by  the  President  and  declared  a  law  of  the  republic,  February 
5,  1919  (Registro  Oficial  No.  850,  July  22).  The  treaty 
is  drafted  in  Spanish  and  English — the  latter  to  govern  in 
case  of  discrepancy — and  contains  the  usual  "  most  favored 
nation  "  provision. 

Law  of  September  22  (Registro  Oficial,  No.  903,  September  26), 
amends  the  law  of  Internal  Administrative  Regime.  Among 
new  provisions  is  one  to  the  effect  that  any  person  who  con- 
siders his  rights  violated  by  resolutions  or  acts  of  adminis- 
trative authorities,  may  appeal  to  the  Council  of  State. 
This,  however,  does  not  authorize  appeals  from  municipal 
resolutions  and  ordinances. 

Law  of  December  27  (Registro  Oficial,  No.  907,  October  1) 
provides  that  fees  in  judicial  proceedings  shall  be  uniform 
throughout  the  republic. 

Executive  Decree  No.  30,  October  3  (Registro  Oficial,  No.  912, 
October  7),  orders  a  new  edition  of  the  law  of  Internal 
Administrative  R6gime. 
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Law  of  October  14  (Registro  Oficial,  No.  921,  October  18) 
authorizes  construction  of  railroads  from  Puerto  Bolivar  to 
Loja,  Cuenca,  Azogue^  and  Zaruma. 

Law  of  October  18  (Registro  Ofidd,  No.  922,  October  20)  pro- 
vides that  petroleum  mines  not  heretofore  adjudicated  pur- 
suant to  law  are  the  exclusive  property  of  the  state,  and 
cannot  be  denounced  by  private  parties  pending  the  enact- 
ment of  new  legislation;  denouncements  heretofore  made 
cannot  be  furthered  till  such  new  legislation  and  confer  no 
rights  or  preferences  except  as  may  be  granted  by  the  new 
law  (Art.  1).  Grant*  heretofore  made  lapse  for  non-pay- 
ment of  taxes  (Art.  2)  or  failure  to  commence  work  within 
two  years  from  the  publication  of  the  law  (Art.  3) ;  and 
pending  new  legislation,  previously  acquired  rights  to  oil 
mines  cannot  be  assigned  or  transferred  inter  vivos  (Art. 
4) ;  royalties  to  the  state  of  not  less  than  5  per  cent,  nor 
more  than  10  per  cent,  are  imposed  (Art.  5). 

Law  of  October  20  (Registro  Oficial,  No.  927,  October  25).  A 
franchise  or  license  to  a  street  railway  or  tramway  shall  be 
deemed  to  give  rights  only  to  streets,  actually  occupied  by 
the  service,  and  other  streets  and  public  places  may  be 
occupied  by  other  companies  (Art.  1).  In  the  case  of  exist- 
ing franchises,  the  concessionaire  shall  have  a  term  of  four 
years  within  which  to  occupy  any  streets  or  public  places 
(Art.  2).  Any  railway  or  tramway  company  has  the  right 
to  cross  the  lines  of  another,  provided  service  be  not  inter- 
rupted (Art.  3)* 

Law  of  October  21  (Registro  Oficial,  No.  929,  October  28) 
amends  Arts.  13,  26,  50,  52,  53,  55,  56,  57,  81,  82  and*  83  of 
the  Mining  Code. 

Laws  of  October  23  and  24  (Registro  Oficial,  No.  929,  October 
28)  provide  additional  taxes,  and  otherwise  amend  the  lawB 
in  regard  to  the  construction  of  railroads  to  the  coast,  Quito 
to  Esmeraldas  and  Sibambe  to  Cuenca. 

Law  of  October  28  (Registro  Oficicd,  No.  932,  October  31) 
amends  the  law  to  promote  agriculture  and  industry. 

P.  J.  B. 
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GUATEMALA. 
Legislation. 

Executive  Decree  No.  747,  February  12,  1919  (El  Guatemalteco, 
No.  68,  February  15,  1919)  (pursuant  to  the  declaration  of 
war  against  Germany  by  Legislative  Decree  No.  796),  de- 
fines the  status  of  enemy  property  in  Guatemala.  Enemy 
property  (defined  in  Art.  1)  is  placed  under  the  immediate 
and  absolute  intervention  of  the  government,  acting  by  an 
Intendente  General,  to  whom  inventories,  reports,  etc.,  must 
be  presented  as  to  enemy  property  (Arts.  1-6)  under  penalty 
of  fine  and  immediate  sequestration  of  property  (Art.  7) 
and  criminal  action  in  case  of  fraud  or  perjury  (Art.  8). 
The  net  proceeds  of  such  property  is  to  be  deposited  in  such 
bank  as  the  government  may  designate  and  is  to  be  with- 
drawn only  for  investment  in  the  country  upon  express 
authorization  of  the  government  (Art.  9).  All  acts  and 
contracts,  from  the  publication  of  the  law,  for  the  alienation, 
lease  or  encumbrance  of  property  comprised  by  the  law,  are 
null  and  void  unless  expressly  authorized  by  the  government 
nor  can  an  enemy  person  collect  or  extend  -debts  or  give 
receipts  except  upon  like  consent  (Art.  10).  Eights  of 
Guatemalan  citizens  are  not  to  be  deemed  affected  by  the 
law  (Art.  14).  Arts.  11,  12,  13  and  15  relate  to  procedure 
or  administration. 

Regulations,  February  14,  1919  (El  Guatemalteco,  No.  69,  Feb- 
ruary 17,  1919),  applying  to  alien  enemy  property  and  the 
Property  Custodian  (Intendente  General) ,  under  authority 
of  Decrees  737  and  747. 

Executive  Decree  No.  748,  February  21, 1919  (El  Guatemalteco, 
No.  77,  February  26,  1919),  re-establishes  individual  guar- 
antees and  repeals  Decree  No.  735  which  declared  martial 
law. 

Legislative  Decree  No.  998,  April  21,  1919  (El  Guatemalteco, 
No.  22,  April  29,  1919),  approves  Executive  Decree  No. 
744  of  December  7,  1918,  declaring  December  25  of  each 
year  "  Thanksgiving  Day." 

Legislative  Decree  No.  999,  April  21,  1919  (El  Guatemalteco, 
No.  22,  April  29,  1919),  amends  Arts.  234  and  445  of  the 
Penal  Code,  as  to  gambling  and  lotteries. 
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Legislative  Decree  No.  1001,  April  25,  1919  (El  Ouatemalteco, 
No.  23,  April  30,  1919),  authorizes  the  executive  power, 
during  the  recess  of  the  Assembly,  to  continue  the  reform 
of  the  existing  legislation  and  to  enact  such  laws  and  pro- 
visions as  are  required  by  the  public  welfare  in  the  diverse 
branches  of  the  administration. 

Legislative  Decree  No.  1002,  April  28,  1919  (El  Ouatemaiteco, 
No.  33,  May  12, 1919),  authorizes  the  executive  power  fully, 
during  the  recess  of  the  Assembly,  to  contract  and  amortize 
loans,  establish  taxes,  amend  tariffs,  modify  budgets  and 
enact  such  provisions  as  he  deems  conducive  to  bettering 
the  economic  situation  of  the  country,  the  definitive  settle- 
ment of  the  interior  debt  and  the  reconstruction  of  public 
buildings  and  to  report  to  the  next  Assembly  of  the  use 
made  of  these  authorizations. 

Legislative  Decree  No.  1003,  April  25,  1919  (El  Guatemalteco, 
No.  23,  April  30,  1919),  orders  all  banks  in  the  country  to 
devote  the  sum  of  10,000,000  pesos,  of  a  new  issue  of  their 
bills,  as  a  special  fund  to  be  loaned  to  farmers  and  for  recon- 
struction of  property  damaged  by  the  earthquake  (Arts.  1 
and  2),  rate  of  interest  to  be  4  per  cent  per  annum,  term  at 
least  two  years  (Art.  3),  payments  at  the  current  rate  of 
exchange  (Arts.  4  and  5),  and  all  operations  to  be  under 
the  control  of  a  banking  inspector  (Art.  6). 

Legislative  Decree  No.  1004,  April  24,  1919  (El  Ouatemaiteco, 
No.  26,  May  3,  1919),  approves  Executive  Decrees  Nos.  737 
(July  1,  1918)  and  regulations  thereof  (July  3,  1918),  742 
October  5,  1918),  Decree  No.  747  (supra)  and  regulations 
of  February  14,  1919  (supra)  in  regard  to  alien  enemy 
property  and  alien  enemy  property  custodian,  and  spe- 
cifically as  to  the  electric  light  companies  of  Guatemala  and 
Quezaltenango,  telephone  companies  and  Verapaz  railway. 

Legislative  Decree  No.  1009,  April  30,  1919  (El  Ouatemaiteco, 
No.  33,  May  12,  1919),  approves  the  Treaty  on  Commercial 
Travelers  with  the  United  States  of  America  of  December 
3,  1918. 

Legislative  Decree  No.  1015,  October  2,  1919  (El  Ouatemaiteco, 
No.  47,  October  6,  1919),  approves  the  Treaty  of  Peace  of 
Versailles  and  the  protocol  annexed  of  June  28, 1919. 
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Legislative  Decree  No.  1017,  October  2,  1919  (El  Guatemalteco, 
No.  47,  October  6, 1919),  decrees  a  vote  of  perpetual  thanks 
and  gratitude  to  President  Woodrow  Wilson  for  his  emi- 
nently patriotic  and  humanitarian  attitude  in  the  World 
War,  in  harmony  with  the  highest  ideals  of  the  three 
Americas.  A  special  commission  was  appointed  to  person- 
ally deliver  this  decree. 

P.  J.  E. 

HAITI. 
Legislation. 

Law  of  March  11  (Le  Monitewr,  No.  19,  March  19, 1919)  on  nota- 
ries. Notaries  are  appointed  by  the  President  and  are  under 
the  supervision  of  the  government  attorney  (Commissaire) 
attached  to  the  Court  of  First  Instance  (Art.  2) .  Failure  to 
reside  within  the  district  for  which  they  are  appointed  or 
acting  outside  the  district  is  cause  for  removal  (Arts.  3,  4). 
Thirty-two  notarial  offices  in  the  republic  are  authorized 
(Art.  5).  Notaries  cannot  hold  judicial,  administrative,  or 
military  office  (Art.  6).  The  qualifications  are:  Haitian 
citizenship,  25  years  of  age,  good  reputation,  admitted  to  the 
bar  with  one  year's  practice  in  a  notarial  office,  or  passing  a 
special  examination,  after  two  years'  practice  in  a  notarial 
office.  They  are  required  to  give  bond  (Art.  39,  40).  Re- 
quirements in  regard  to  the  form,  execution,  witnessing  and 
effect  of  notarial  acts  are  prescribed  in  this  law,  as  also  the 
requirements  as  to  the  notary's  books  and  minutes,  issuance 
of  copies  (Arts.  8,  28).  Penalties  for  misfeasance  are  pro- 
vided (Arts.  3,  4,  28,  30,  36,  38,  41,  44).  Fees  are  regu- 
lated (Arts.  31,  35).  Notaries  are  prohibited  from  entering 
into  partnerships  for  notarial  business,  speculating  or  acting 
as  brokers,  managing  partnerships  or  corporations,  to  be 
personally  interested  in  any  matter  in  which  they  intervene 
as  notaries,  to  deposit  or  invest  in  their  own  name  funds 
received  from  clients,  to  act  as  surety,  to  serve  as  "dummies" 
(Prete-noms)  (Art.  44).  All  previous  provisions  of  law 
and  schedules  of  fees  are  repealed  (Art.  46).  A  schedule  of 
fees  is  annexed  to  the  law,  and  also  program  for  examina- 
tions for  admission  to  the  notarial  office. 
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Law  of  May  5  (Le  Moniteur,  No.  30,  May  7, 1919),  approves  and 
puts  into  effect  the  agreements  between  the  government  and 
the  Banque  Nationale  de  la  Republique  <T Haiti,  dated  April 
12,  1919,  governing  the  retirement  of  paper  money  and  issu- 
ance of  banknotes  by  the  bank  and  certain  loans  due  by  the 
government  to  the  bank.  The  rate  of  exchange  is  fixed  at 
5  gourdes  in  bank  notes  to  one  dollar.  The  agreements 
referred  to  are  printed  in  the  same  issue  of  Le  Moniteur. 

Law  of  June  13  (Le  Moniteur,  No.  41,  June  18,  1919)  in  refer- 
ence to  admission  to  practice  by  attorneys  in  justices'  courts. 

Law  of  Trade-names,  June  13  (Le  Moniteur,  June  21,  1919). 
The  use  of  official  coats  of  arms  and  insignia,  either  domestic 
or  of  foreign  countries,  and  designs  offending  public  decency 
or  morality  are  prohibited  (Art.  3) .  Registration  is  effected 
by  filing  with  the  Chamber  of  Commerce  at  Port-au-Prince, 
recording  in  the  Court  of  First  Instance,  and  extracts  sent 
to  the  Department  of  Commerce  for  publication  in  Le 
Moniteur  Official  (Art.  5).  Pees  are  30  gourdes  ($6)  for 
domestic  and  65  gourdes  ($13)  for  foreign  marks  (Art.  6). 
Registration  is  valid  for  20  years,  but  in  the  case  of  foreign 
marks  cannot  exceed  the  term  of  the  home  registration.  At 
the  expiration  of  the  20  years,  renewal  can  be  had  (Art.  7) . 
Violations  are  punishable  by  fine,  prosecution,  damages  to 
rightful  owner,  and  confiscation  and  sale  of  the  fraudulent 
articles  (Arts.  9-13). 

P.  J.  E. 

HONDURAS. 
Legislation. 

Congressional  Decree  No.  14,  January  25,  1919  (La  Oaceta,  No. 
5091,  February  13,  1919),  approves  Executive  Decree  No. 
59,  of  August  8,  1918,  declaring  American  (t.  e.,  United 
States)  money  and  bank  notes  legal  tender,  at  a  rate  of 
exchange  of  200  per  cent. 

Congressional  Decree  No.  63,  February  27, 1919  (La  Oaceta,  No. 
5104,  March  12,  1919),  exempts  from  wharfage  taxes  the 
export  of  livestock  and  other  products  of  the  country, 
whether  raw  or  manufactured,  effected  at  Puerto  Cortez. 
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Congressional  Decree  No.  140,  April  25,  1919  (La  Gaceta,  No. 
5123,  April  26,  1919),  vests  under  government  supervision 
all  property  within  the  republic  of  natural  or  juristic  per- 
sons, subjects,  of  and  in  Germany  or  her  allies  and  of  Ger- 
man and  allied  corporations,  etc.,  and  appoints  an  Alien 
Enemy  Property  Custodian  (Interventor  General) . 

The  law  is  substantially  the  same  as  the  law  of  Guatemala 
on  the  subject  No.  747,  q.  v.  supra. 

Presidential  Order  of  March  1, 1919  (La  Gaceta,  No.  5128,  May 
7,  1919,  approves  (in  conformity  with  Art.  XV  of  the 
Buenos  Aires  Convention  of  August  20, 1910,  ratified  by  the 
Honduras  Congress  by  Decree  40  of  January  30,  1913)  a 
draft  of  regulations  in  execution  thereof. 

Congressional  Decree  No.  44,  February  19  (La  Gaceta,  No.  5129, 
May  9,  1919),  repeals  Decree  No.  117  of  March  24,  1917, 
Law  of  Municipal  Treasury  and  reinstates  the  provisions  of 
the  municipal  law  of  February  8,  1906,  repealed  by  Decree 
117,  and  repeals  Legislative  Decree  No.  57  of  February  23, 
1918,  on  municipal  revenues. 

Congressional  Decree  No.  61,  February  25, 1919  (La  Gaceta,  No. 
5129,  May  9, 1919),  presents  Major  Baudales  with  a  wooden 
leg. 

Congressional  Decree  No.  67,  February  27,  1919  (La  Gaceta, 
No.  5146,  June  19,  1919),  budget  law  containing  also 
sundry  provisions  as  to  public  expenditures,  accounts, 
salaries,  etc. 

Congressional  Decree  No.  68,  February  27,  1919  (La  Gaceta, 
No.  5135,  May  24, 1919),  approves  various  executive  decrees 
of  1918  establishing  martial  law  and  declaring  war  on  Ger- 
many, with  the  following  preamble : 

"  Wheeeas,  The  executive  power  not  only  acted  legally 
but  also  in  conformity  with  the  duty  imposed  on  Honduras 
by  continental  solidarity,  in  presence  of  the  attitude  assumed 
by  the  cause  of  civilization  and  of  law  by  the  United  States 
of  America,  with  which  Honduras  cultivates  close  relations 
of  friendship,  in  issuing  decrees  Nos.,  etc." 

Congressional  Decree  No.  141,  April  25,  1919  (La  Gaceta,  No. 

5137,  May  28,  1919),  approving  the  Commercial  Treaty 

.between  Nicaragua  and  Honduras  dated  April  4,  1919,  with 

a  modification  of  Art.  Ill  thereof.    Free  trade  between  the 

two  countries  is  established. 
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Congressional  Decree  No.  87,  March  22  (Boltm  Legislaiwo,  No. 
21,  April  15,  1919).  Law  of  Trade-Marks.  Registration 
is  valid  for  10  years  (Art.  15).  The  treasury  fee  for 
original  registration,  renewal  or  transfer  is  50  pesos  silver 
(Art.  14).  If  not  used  within  one  year,  the  mark  is  deemed 
abandoned,  but  can  be  reinstated  on  payment  of  a  new  fee 
(Art.  '25).  Registration  is  subject  to  the  stipulations  of 
international  treaties  or  conventions  on  the  subject  (Art.  29) 
Decree  No.  106  of  March  7,  1902,  is  repealed  (Art.  31). 

Congressional  Decree  No.  106,  March  28,  1919  (La  Oaceta,  No. 
5173,  August  20, 1919),  extends  for  two  years  from  January 
1,  1920,  the  effect  of  Decree  96  of  April  9,  1918,  to  protect 
the  rights  of  owners  and  miners. 

Congressional  Decree  No.  123  of  April  15,  1919  (La  Oaceta,  No. 
5178,  September  20,  1919).  Law  of  Patents  (33  articles). 
Patent  rights  are  extended  to  foreigners  as  well  as  Hon- 
durans  (Art.  2),  but  the  term  in  Honduras  cannot  extend 
beyond  the  term  for  which  the  patent  may  have  been  granted 
abroad  in  the  first  country  where  patented  (Art.  3).  The 
term  in  Honduras  is  either  10,  15  or  20  years,  according  to 
the  importance  of  the  invention  (Art  4) .  The  patent  lapses 
inter  alia  by  abandonment  for  one  year,  or  failure  to  pay  the 
annual  fees  (Art.  8)  which  are  10,  20  or  50  pesos  silver, 
according  to  the  importance  of  the  invention  (Art.  9). 
Assignments  and  licenses  must  be  registered  (Art.  23).  The 
issuance  of  patents  is  subject  to  international  treaties  or 
conventions  on  the  subject  (Art.  31). 

P.  J.  E. 

NICARAGUA. 

Legislative  Decree  No.  8,  February  7  (La  Oaceta,  No.  37, 
February  17),  declares  the  Fourth  of  July  a  legal  holiday. 

Legislative  Decree  No.  54,  March  3  (La  Oaceta,  No.  54,  March 
8),  establishes  the  fiscal  year  as  from  July  1  to  June  30,  and 
authorizes  the  executive  power  to  make  the  necessary  ar- 
rangements with  the  bankers  to  obtain  certain  amendments 
to  the  financial  plan. 
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Legislative  Decree  No.  57,  March  1  (La  Oaceta,  No.  55,  March 
10),  prohibits  suits  by  German  companies,  corporations  and 
subjects  during  the  continuance  of  the  war. 

Legislative  Decree  No.  44,  February  20  (La  Oaceta,  No.  60, 
March  15),  authorizes  the  lease  by  the  executive  power,  sub- 
ject to  the  approval  of  the  legislature,  of  waterfalls  and  cur- 
rents capable  of  producing  more  than  25  horsepower,  for  a 
term  not  to  exceed  35  years. 

Law  on  Agriculture  and  Workmen,  February  21  (La  Oaceta,  No. 
62,  March  18).  An  agricultural  judge  is  to  be  appointed 
by  the  Supreme  Court  in  each  town,  organized  as  a  munici- 
pality (Art.  1),  with  jurisdiction  over  petty  cases,  to  be 
heard  orally,  involving  agriculture,  rural  establishments, 
dairies,  building,  domestic  service  and  contracts  with 
artisans  (Art.  2) .  Appeals  lie  to  the  district  judges.  Where 
the  complaint  is  for  more  than  $40,  the  district  judges  are 
given  summary  jurisdiction ;  appeals  lying  to  the  Supreme 
Court  (Arts.  4,  5,  7). 

To  enjoy  the  benefits  of  the  law,  farmers  must  be  inscribed 
on  the  Agricultural  Judges'  Registry  (Arts.  8-12).  Within 
90  days  from  the  promulgation  of  the  law,  farmers  must  file 
lists  of  their  laborers  and  also  of  those  who  have  fled  owing 
debts,  and  thereafter  whenever  required  (Arts.  13,  14). 
They  are  also  required  to  keep  books  showing  the  state  of 
laborers'  accounts  (Art.  21).  Employment  of  laborers  who 
do  not  present  release  from  former  employers  is  forbidden, 
under  penalty  of  fine  (Art.  16) ;  and  knowingly  employing 
a  laborer  under  contract  to  another  subject,  the  violator  is 
liable  to  a  double  fine  and  damages  (Art.  19) ;  refusal  to 
furnish  a  release  to  a  laborer  entitled  thereto  by  reason  of 
having  complied  with  his  contract  and  cancelled  his  debt  or 
to  pay  wages  due  is  punishable  by  fine  (Arts.  17,  18).  The 
penalties  are  imposed  in  summary  proceedings  by  the  agri- 
cultural judges  (Art.  22).  Registration  before  the  judge  is 
also  imposed  on  the  laborers ;  the  certificate  of  matriculation 
and  its  maintenance  in  good  standing  is  made  practically 
the  laborer's  passport  to  obtain  work  (Arts.  24  seq.) ;  and 
frauds  in  connection  therewith  are  made  criminal  offences 
(Arts.  31-35).    The  agricultural  judges  and  agents  must 
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pursue,  capture  and  send  back  to  work  any  laborers  who 
leave  their  work  in  debt  or  in  breach  of  duly  .proven  contracts 
(Art.  36).  A  repetition  is  punished  by  recruiting  in  mili- 
tary service  on  the  frontier,  if  requested  by  the  employers, 
and  one-third  of  their  pay  being  applied  to  payment  of  their 
debts  (Art.  44).  In  case  of  illness  the  provisions  of  tjie  law 
do  not  apply;  if  the  illness  is  a  result  of  the  occupation,  they 
are  entitled  to  be  furnished  by  the  employer  with  food  and 
medicines  for  not  more  than  30  days  (Art.  18).  Loans  to 
laborers  for  an  amount  greater  than  two  months  wages  are 
prohibited  (Art.  59). 

The  law,  it  will  be  seen,  legalizes  the  prevailing  system  of 
peonage  in  Nicaragua,  and  is  wholly  at  variance  with  modern 
ideas  of  the  rights  of  man. 

P.  J.  E. 


PANAMA. 
Law  Protecting  Children  and  Animals. 

1.  The  President  of  the  republic,  on  October  14,  1918,  pro- 
mulgated a  law  imposing  fines  on  persons  who  are  cruel  to 
children  or  animals. 

Amendment  to  Judicial  Code. 

2.  By  a  law  of  December  11,  1918,  certain  changes  were  made 
in  the  Judicial  Code  with  respect  to  appointment,  suspension, 
and  removal  from  office,  and  salaries  of  judges. 

New  National  Holidays. 

3.  The  National  Assembly  has  recently  set  aside  as  national 
holidays  the  14th  day  of  July,  the  day  celebrated  by  Prance  in 
commemoration  of  her  revolution,  and  the  4th  of  July,  the  anni- 
versary of  the  independence  of  the  United  States  of  America. 

Production  and  Sale  of  Liquors. 

4.  On  January  27,  1919,  a  law  was  enacted  to  regulate  the 
production  and  sale  of  liquors. 
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Firemen's  Insurance  Law. 

5.  On  January  2,  1919,  the  firemen's  insurance  law  was 
enacted.  Under  the  law  the  heirs  of  any  active  member  of 
Panama  or  Colon  firemen's  organizations  who  dies  in  the  dis- 
charge of  his  duties  shall  receive  2000  balboas. 

Fiscal  Code  Amended. 

6.  The  Fiscal  Code  has  been  amended  so  as  to  prevent  the 
President,  members  of  the  cabniet,  members  of  Congress,  judges 
of  the  Supreme  Court,  and  the  Attorney-General  from  becoming 
surety  for  employees  charged  with  the  management  of  the 
national  treasury. 

Travelers  Convention  with  United  States. 

7.  A  commercial  traveler's  convention  was  concluded  between 
Panama  and  the  United  States  on  February  8,  1919.  This  con- 
vention is  identical  to  the  one  made  between  the  United  States 
and  Guatemala  on  December  3, 1918. 

Oral  Reports  in  Criminal  Procedure. 

8.  On  March  29,  1919,  the  President  approved  the  law  con- 
cerning oral  reports  in  criminal  procedure. 

Naturalization  Regulations. 

9.  A  presidential  decree  of  July  10,  1919,  sets  forth  various 
regulations  governing  the  naturalization  of  aliens. 

Parcel  Post  Convention  with  Jamaica. 

10.  A  parcel  post  convention  was  entered  into  on  March  8, 
1919,  between  Panama  and  Jamaica,  based  on  the  Convention  of 
the  Universal  Postal  Union. 

W.  S.  P. 

Legislation. 

Law  No.  4,  January  7  (Oaceta  Oficiai),  amendment  to  Fiscal 
Code. 

Law  No.  8,  January  20  (Oaceta  Oficiai,  February  3),  authorizes 
the  executive  to  grant  mining  concessions. 

Law  No.  10,  January  27  (Oaceta  Oficiai,  February  17),  re  pro- 
duction and  sale  of  liquors. 
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Law  No.  11,  January  28  (Oaceta  Oficial,  February  1 — extra), 
law  of  mail  and  telegraphs. 

Law  No.  16,  February  8(  Gaceta  Oficial,  February  18),  revises 
the  Fiscal  Code  with  reference  to  pearl  fisheries. 

Law  No.  23,  February  12  (Oaceta  Oficial,  February  20),  author- 
izes the  executive  to  make  peace  with  Germany,  etc. 

Law  No.  28,  February  21  (Oaceta  Oficial,  February  26),  re  pur- 
chase in  Canal  Zone  commissaries  and  warehouses. 

Law  No.  30,  February  26  (Oaceta  Oficial,  March  10),  re  muni- 
cipal revenues  and  regime. 

Law  No.  31,  March  1  (Oaceta  Oficial,  March  10),  re  export 
and  duties. 

Law  No.  32,  March  7  (Oaceta  Oficial,  March  10),  re  immigration 
and  colonization. 

Law  No.  36,  March  11  (Oaceta  Oficial,  March  19),  amends  Art. 
2101  of  Judicial  Code  re  bail. 

Law  No.  38,  March  13  (Qateta  Oficial,  March  20),  amends  Law 
50  of  1917  re  juries  and  Penal  Code. 


PARAGUAY. 
Legislation. 

Law  No.  346,  July  3  (Diario  Oficial,  July  3),  declares  July  4  a 
holiday,  in  honor  of  the  United  States. 

Law  No.  347,  July  9  (Diario  Oficial,  July  9),  declares  July  14 
a  holiday,  in  honor  of  France. 

Law  No.  350,  July  18  (Diario  Oficial,  July  18),  amends  Art.  5 
of  the  Organic  Law  of  Municipalities. 

Law  No.  351,  July  31  (Diario  Oficial,  July  31),  approves  the 
Pilotage  Convention  with  Uruguay. 

Law  No.  352,  July  31  (Diario  Oficial,  July  31),  approves  the 
Arbitration  Treaty  with  Uruguay. 

Law  No.  357,  August  30  (Diario  Oficial,  August  30),  approves 
the  Extradition  Treaty  with  Spain. 

Executive  Decree  No.  9258,  January  25  (Diario  Oficial,  January 
25),  regulations  of  Law  6  of  July  6,  1889,  for  the  protec- 
tion and  registration  of  foreign  trade-marks. 

Executive  Decree  No.  10,475,  September  1  (Diario  Oficial,  Sep- 
tember 1),  recognizing  the  independence  of  Poland. 
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PEBU. 

Law  No.  3030,  January  2  (El  Peruana,  No.  68,  March  28), 
authorized  the  executive  power  to  construct  a  branch  line 
from  K.  76  of  the  Chimbote-Recuay  line  to  Cajabamba. 

Law  No.  3033,  January  3  (El  Peruano,  March  29),  of  secret 
character. 

Law  No.  3043,  January  7  (El  Peruana,  No.  71,  April  1),  clarifies 
Art.  4  of  Law  2727,  as  to  the  tax  on  wool. 

Law  No.  3054,  January  9  (El  Peruano,  No.  75,  April  5),  amends 
Arts.  53,  95  and  278  of  the  Penal  Code,  and  70, 131  and  139 
of  the  Code  of  Criminal  Procedure ;  repeals  Arts.  284,  285, 
288  and  289  of  the  Penal  Code  and  Art.  76  of  the  Code  of 
Criminal  Procedure;  brings  libel  and  slander  under  crimi- 
nal sanction  (Arts.  4-7) ;  provides  that  if  the  accused  has 
been  in  prison  prior  to  trial  for  a  period  equal  to  the  term 
of  imprisonment  that  might  be  imposed,  he  is  to  be  liberated 
(Art.  11). 

Law  No.  3063,  January  18  (El  Peruano,  No.  80,  April  11) .  The 
obligation  to  deliver  available  gold  imposed  by  Law  2776, 
is  made  extensive  to  all  banks,  whether  or  not  they  took  part 
in  the  issues  (authorized  by  Law  2776)  and  refers  not  alone 
to  gold  now  in  possession,  but  to  what  they  may  acquire 
whilst  said  law  is  in  force.  Against  the  delivery  of  such 
gold,  the  Junta  de  VigUencia  is  to  issue  circular  cheques 
(Art.  1) .  The  authority  granted  to  the  Executive  Power  by 
said  law  is  amplified  to  permit  arrangements  with  the  United 
States  Government  to  deposit  U.  S.  Treasury  obligations  in 
the  Federal  Eeserve  Bank,  repayable  in  gold  upon  the  sus- 
pension of  the  prohibition  of  exporting  gold  from  the  United 
States  (Art.  2).  Banks  are  obligated  to  deliver  their  hold- 
ings of  silver  money  not  held  in  special  deposit  or  account 
current  for  customers,  to  the  Junta  de  VigUencia  against  the 
delivery  of  an  equivalent  amount  in  circular  cheques.  The 
Junta  is  to  sell  such  demonetized  silver  and  apply  the  pro- 
ceeds in  reduction  of  the  debt  of  the  state  to  the  banks  under 
Laws  1968  and  1982  (Art.  3).  Travellers  leaving  the 
country  are  not  permitted  to  take  out  more  than  £10  each 
in  gold  coin  (Art.  4). 
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Law  No.  3069,  January  27  (El  Peruano,  No.  82,  April  14, 1919), 
orders  the  executive  power  to  organize  a  stock  corporation 
for  the  administration  of  guano. 

Presidential  Decrees,  June  2  (El  Peruano,  No.  117,  June  3)  and 
June  3  (El  Peruano),  No.  118,  in  view  of  the  presence  in 
the  country  of  alien  anarchists  and  the  necessity  of  taking 
preventative  measures,  requires  passports,  legalized  by 
Peruvian  ministers  or  consuls  abroad,  for  entry,  creates  a 
Vigilance  Bureau  to  prosecute  anarchist  organizations  and 
propaganda  and  supervise  the  admission  and  departure  of 
foreigners;  and  prohibits  associations  or  meetings  for 
*  anarchist  propaganda.  Presidential  Decree  of  June  9,  1919 
(El  Peruano,  No.  123,  June  10),  required  the  registration 
of  foreigners  arrived  within  one  year  and  not  engaged  in 
commerce  or  industry. 

New  ordinances  (general  bases)  for  irrigation  were  promulgated 
by  the  President,  June  27  (El  Peruano,  No.  143,  July  5). 

Decree  of  the  Provisional  President,  July  9,  1919  (El  Peruano, 
No.  166,  July  22),  orders  a  plebiscite  for  proposed  consti- 
tutional amendments. 

Decree  of  the  Provisional  President,  July  14  (El  Peruano,  No. 
157,  July  23),  prescribing  regulations  for  the  general  elec- 
tions. 

Decree  of  the  Provisional  President,  July  25  (El  Peruano,  No. 
160,  July  26),  prescribes  the  powers,  and  procedure  of  the 
regional  legislatures  or  congresses.  Their  powers  are  defined 
(Art.  3)  as  follows:  To  pass  resolutions  on  all  matters  of 
local  character  of  interest  to  the  department  and  provinces 
they  represent;  to  prescribe  the  boundaries  of  provinces  and 
districts;  to  authorize  public  works;  levy  taxes  for  public 
works,  petition  Congress  for  general  laws;  approve  depart- 
mental budgets;  demand  the  removal  of  political  authori- 
ties; impeach,  before  the  government  and  Supreme  Court, 
public  officials  and  judges. 

Decree  of  the  Provisional  President,  August  13  (El  Peruano, 
No.  174,  August  18),  provides  that  the  term  of  office  of 
senators  and  deputies  at  the  forthcoming  election  shall  be 
four  years  coinciding  with  the  term  of  the  President. 
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Rules  for  the  National  Assembly  were  adopted  by* that  body 
September  27  and  published  in  El  Peruana,  No.  214, 
October  6. 

Presidential  Decree,  October  20  (El  Peruano,  No.  219,  October 
16) :  Whereas  the  promulgation  of  the  plebiscite  law  which 
fundamentally  amends  the  constitution  of  the  year  1860,  is 
an  event  which  marks  a  new  era  in  the  political  history  of 
the  republic,  and  there  should  be  a  distinction  between  the 
laws  issued  up  to  the  legislature  of  1918,  the  last  which  sat 
under  the  dominion  of  that  constitution,  and  those  passed 
from  the  date  of  the  plebiscite,  the  President  in  virtue  of  the 
authority  conferred  by  Art.  1  of  law  of  October  3,  1909, 
decrees :  The  law  of  plebiscite  shall  be  recorded  in  the  Tear 
Book  as  No.  4000  and  following  laws  shall  be  given  their 
correlative  number,  commencing  from  4000 : 

Law  No.  4000  of  the  National  Assembly,  October  2  (El  Peruano, 
No.  219,  October  16).  "Whereas  the  Peruvian  nation,  in 
direct  exercise  of  its  sovereignty,  has  approved  the  consti- 
tutional amendments  submitted  to  it  by  the  provisional 
government "  incorporates  in  the  Peruvian  Constitution  the 
following  amendments : 

(A)  The  renewal  of  the  legislative  power  shall  be  in  its 
entirety  and  shall  necessarily  coincide  with  the  renewal  of 
the  executive  power.  The  mandate  of  both  shall  be  for 
five  years. 

(B)  The  legislative  power  shall  consist  of  a  Senate  com- 
posed of  35  Senators  and  a  Chamber  composed  of  110 
deputies.  This  number  can  be  altered  only  by  constitutional 
amendment;  the  organic  law  shall  designate  the  depart- 
mental and  provincial  circumscriptions  and  the  number  of 
Senators  and  Deputies  to  be  elected  by  each. 

(C)  The  Senators  and  Deputies  of  the  republic  shall  be 
elected  by  direct  popular  vote. 

Solely  in  case  of  death  or  resignation  of  the  President  of 
the  republic,  the  Congress  shall  elect,  within  30  days,  the 
citizen  to  fill  out  the  term  of  the  President,  the  Council  of 
Ministers  governing  in  the  meantime. 
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Vacancies  in  Congress  shall  be  filled  by  bye-elections. 

(D)  The  ordinary  Congress  shall  sit  at  least  90  days  in 
the  year,  and  at  most  170  days.  An  extraordinary  Congress 
shall  be  convoked  by  the  executive  power  when  he  deems  it 
necessary. 

(E)  The  Chambers  shall  meet  in  joint  session  solely  to 
install  their  sessions,  sanction  international  treaties  and 
comply  with  the  electoral  duties  assigned  by  the  constitu- 
tion to  the  Congress. 

(P)  The  legislative  mandate  and  any  public  office,  either 
of  national  or  local  administration,  are  incompatible.  Em- 
ployees of  the  Department  of  Charity  or  of  societies  in  any 
way  dependent  on  the  state  are  included  in  such  incom- 
patability. 

(6)  The  Diplomatic  Ministers  shall  be  appointed  by  the 
government,  with  the  approval  of  the  Senate. 

(H)  Individual  guarantees  cannot  be  suspended  by  any 
law  or  by  any  authority. 

(I)  The  judicial  career  shall  be  prescribed  by  a  law  ex- 
pressly fixing  the  exclusive  conditions  for  promotions. 
Judicial  appointments  for  courts  of  first  and  second  instance 
shall  be  ratified  by  the  Supreme  Court  every  five  years. 

(J)  The  income  tax  shall  be  progressive. 

(K)  Conflicts  between  capital  and  labor  shall  be  sub- 
mitted to  compulsory  arbitration. 

(L)  Congress  cannot  make  personal  grants  implying  an 
outlay  by  the  treasury,  nor  increase  the  salary  of  public 
officials,  except  upon  the  initiative  of  the  government. 

(M)  Fiduciary  money  or  compulsory  legal  tender  cannot 
be  created  except  in  case  of  national  war. 

(N)  There  shall  be  three  regional  legislatures,  for  the 
north,  central  and  south  of  the  republic,  deputies  whereto 
shall  be  elected  by  the  provinces  at  the  same  time  as  national 
representatives. 

Such  legislatures  shall  each  year  have  one  session  of  30 
days,  incapable  of  extension.  Their  duties  shall  be  pres- 
cribed by  a  special  law.  They  cannot  deal  in  any  way  with 
personal  matters. 
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Their  resolutions  shall  be  communicated  to  the  executive 
power  for  performance.  If  he  considers  this  incompatible 
with  the  general  laws  or  with  the  national  interest,  he  shall 
submit  his  observations  to  the  Congress  who  shall  follow  the 
same  procedure  in  regard  to  them  as  in  the  case  of  vetoed 
laws. 

(0)  The  provincial  councils  are  autonomous  as  to  the 
management  of  the  interests  entrusted  to  them.  The  crea- 
tion of  resources  shall  be  approved  by  the  government. 

(P)  There  shall  be  a  Council  of  State  composed  of  six 
members  appointed  by  vote  of  the  Council  of  Ministers, 
with  the  approval  of  the  Senate.  The  law  shall  determine 
the  cases  when  the  government  must  consult  the  opinion  of 
said  council  and  those  when  it  cannot  act  in  opposition  to 
such  opinion. 

(Q)  The  government  alone,  pursuant  to  law,  can  grant 
pensions  for  superannuation  and  on  retirement  and  gra- 
tuities to  widows  and  orphans,  and  the  legislative  power 
cannot  for  any  reason  whatsover  intervene. 

(B)  No  one  can  receive  more  than  one  salary  or  emolu- 
ment from  the  state,  whatsoever  be  the  employment  or  office 
he  fills.  The  salaries  or  emoluments  payable  by  local  insti- 
tutions or  societies  in  any  way  dependant  on  the  government 
are  included  in  this  prohibition. 

(S)  The  next  Congress  shall  meet  on  the  24th  of  Septem- 
ber of  this  year,  presided  over  by  the  President  of  the  Senate, 
and  for  30  days  shall  sit  as  a  national  assembly  to  promul- 
gate the  amendments  which  may  be  approved  by  the  ple- 
biscite vote. 
Law  No.  4001,  October  3,  of  the  National  Assembly  (El  Permno, 
No.  219,  October  16),  proclaims  August©  S.  Leguia  elected 
Constitutional  President  for  the  term  commencing  October 
12,  1919,  and  terminating  October  12,  1924. 
Presidential  Decree,  October  10  (El  Peruano,  No.  223,  October 
21 ) ,  to  promote  immigration.  The  government  pays  a  third- 
class  passage  to  any  white  immigrant  (gypsies  excepted) 
and  three  members  of  his  family,  provides  free  six-days' 
maintenance,  and  transportation  to  destination  and  exemp- 
tion from  customs  duties  for  all  personal  effects,  tools  and 
implements  of  trade. 
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Law  No.  4007,  of  the  National  Assembly,  November  4  (El 
Peruano,  No.  237,  November  7),  orders  the  discontinuance 
of  all  suits  and  judicial  proceedings  tending  either  to  accuse 
the  political  authorities  for  acts  done  to  maintain  order  and 
approved  by  Law  No.  4001,  or  to  nullify  the  effects  of  the 
measures  taken  to  prevent  a  rebellion  against  the  national 
sovereignty  expressed  directly  in  the  plebiscite.  There  shall 
likewise  be  discontinued  any  suits  begun  or  that  may  be 
begun  against  the  authorities  for  usurpation  of  authority 
or  ultra  vires  acts  during  the  provisional  government. 

Legislative  Kesolution  No.  4010,  November  17,  promulgated  by 
the  President,  November  18,  1919  (El  Perutmo,  November 
22),  approving  the  Treaty  of  Peace  and  protocol  signed  at 
Versailles  June  28  between  the  allied  and  associate  powers, 
including  Peru,  and  Germany. 

Presidential  Decree,  November  19  (El  Peruano,  No.  255,  Novem- 
ber 29),  orders  the  publication  of  a  "  Year  Book  of  Regional 
Laws,"  for  the  laws  passed  by  the  regional  legislatures  (see 
the  constitutional  amendment,  supra,  and  the  Presidential 
decree  of  July  25,  supra.)  which  are  to  be  numbered  from 
one  up. 
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y  el  nino.    Discursos  parlamentarios.    235  pp.,  Lima,  1918. 
Includes  commentaries  on  and  reprint  of  Law  No.  2851 
on  Woman  and  Child  Labor. 

P.  J.  B. 

SALVADOR. 
Bank  Bills. 

1.  To  avoid  confusion  in  distinguishing  the  bank  bills  of  the 
three  issuing  banks  of  the  republic,  the  President  has  decreed 
that  each  denomination  shall  be  of  a  different  color  from  any  of 
the  others. 

New  Mhjtabt  Code. 

2.  On  July  13,  1918,  the  national  legislative  assembly  issued 
a  new  military  code,  repealing  that  of  January  1,  1880. 
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Amendment  to  Postal  Rules  and  Regulations. 

3.  The  executive  power  has  amended  some  of  the  articles  of 
the  postal  rules  and  regulations  with  respect  to  military  service 
for  postal  employees,  and  setting  forth  those  employees  which 
are  required  to  give  bond. 

Treaty  with  Honduras  Concerning  Monet  Orders. 

4.  On  July  1,  1918,  a  treaty  with  Honduras  relative  to  the 
interchange  of  postal  money  orders  went  into  effect.  Under  the 
treaty  orders  are  made  on  a  basis  of  United  States  gold,  and  the 
maximum  amount  that  may  be  drawn  is  $40. 

Superior  Health  Council  Reorganized. 

5.  The  President  issued  a  decree  on  January  28,  1919,  re- 
organizing the  Superior  Health  Council. 

Importation  op  Wines   Prohibited. 

6.  The  importation  of  heavy  wines,  pastes  or  powders  made 
from  the  condensation  of  wines,  or  preparations  of  grape  juice 
for  making  wine  has  been  prohibited. 

Military  Forces  Reorganized. 

?'.  A  reorganization  of  the  military  forces  has  been  ordered. 
All  men  between  the  ages  of  18  and  50  are  required  to  register 
for  the  military  census.  A  Presidential  decree  of  May  21,  1919, 
provides  for  the  establishment  of  military  commands  in  the 
various  cities  and  cantons  of  the  republic. 

To  Unify  the  Aims  of  Labor  Unions. 

8.  The  National  Congress  has  authorized  the  Salvadorean 
Labor  Union  to  make  an  agreement  with  the  Confederation  of 
Laborers  of  El  Salvador  to  develop  a  joint  program  in  order  to 
unify  the  aims  of  the  labor  unions,  with  the  end  of  their  ultimate 
consolidation. 

Embargo  on  Firearms. 

9.  For  the  present  an  embargo  has  been  placed  on  the  importa- 
tion, manufacture,  or  sale  of  firearms. 

11 
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National  Holiday. 

10.  The  National  Assembly  has  declared  the  28th  day  of  June 
of  each  year  to  be  a  national  holiday  in  honor  of  world  peace. 

Income  Tax. 

11.  At  the  President's  suggestion  the  National  Assembly,  on 
August  1,  1919,  made  several  amendments  to  the  income  tax  law 
of  June  16, 1916. 


Campaign  Against  Illiteracy. 

12.  The  sum  of  20,000  pesos  has  been  appropriated  for  the  use 
of  the  national  committee  to  combat  illiteracy.  This  committee 
is  to  report,  as  soon  as  possible,  its  recommendations  for  the 
means  to  end  illiteracy.  This  report  is  to  be  submitted  to  the 
Department  of  Public  Instruction. 

New  Unit  of  Currency. 

13.  On  September  9,  1919,  the  national  legislature  passed  a 
law  establishing  a  new  unit  of  currency. 

United  States  Gold  Coin  Legal  Tender. 

14.  The  assembly  also  issued  a  decree  on  September  9,  1919, 
declaring  gold  coinage  of  the  United  States  to  be  legal  tender. 

Importation  of  Gold  Coins  of  the  United  States  and  the 
Exportation  of  Silver. 

15.  By  a  legislative  decree  of  September  16,  1919,  the  intro- 
duction of  gold  coins  of  the  United  States  is  declared  free  from 
custom  house  duties,  consular  fees,  or  any  other  restrictions. 
The  exportation  of  silver,  free  from  duty,  has  been  authorized  by 
the  Department  of  the  Treasury  and  Public  Credit,  provided  the 
exporters  can  guarantee  that  importation  of  American  gold  equal 
to  the  sum  received  for  the  silver  will  result. 

W.  S.  P. 
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SANTO  DOMINGO. 

(Dominican  Republic.) 
Legislation. 

Executive  Order  No.  251  of  the  Acting  Military  Governor,  Feb- 
ruary 1,  1919  (Oaceta  Oficial,  No.  2984,  February  8), 
amends  Art.  23  of  the  Law  of  Organization  of  Communes, 
and  requires  a  majority  for  a  quorum. 

Executive  Order  No.  252  id.,  February  3  (Oaceta  Oficial,  No. 
2985,  February  12),  amends  Road  Law  and  automobile 
regulations  of  December  8,  1917. 

Executive  Order  No.  275  of  the  Military  Governor,  March  20 
(Oaceta  Oficial,  No.  2997,  March  26),  declares  all  telephone 
systems  maintaining  a  public  service,  of  public  utility,  to 
be  taken  over  by  the  government  upon  just  compensation  and 
appropriates  $200,000  for  new  telephone  and  telegraph 
systems. 

Executive  Order  No.  278  id.,  April  4  (Oaceta  Oficial,  No.  3001, 
April  9),  prohibits  until  April  1,  1921,  without  express 
authority  of  the  executive  power,  under  penalty  of  fine  and 
imprisonment,  inducing  or  attempting  to  induce  laborers  to 
leave  the  country,  or  any  vessel  to  undertake  a  voyage,  the 
principal  object  of  which  is  to  transport  laborers  for  em- 
ployment abroad  in  countries  of  which  such  laborers  are  not 
citizens  or  subjects  or  in  which  they  have  no  domicile  or 
residence.  Fines  imposed  in  the  latter  case  shall  constitute 
a  lien  on  the  vessel  and  on  any  property  of  its  owner  or  agent 
and  the  imprisonment  shall  be  imposed  on  the  owner  or 
agent. 

Executive  Order  No.  282  id.,  April  10  (Oaceta  Oficial,  No. 
3009B,  May  7).  Property  Tax  Law.  The  law  contains  69 
articles,  imposes  an  annual  tax  on  land,  permanent  improve- 
ments and  titles  to  undivided  community  (comunero)  land: 
The  rate  is  i  per  cent  on  the  assessed  value  of  tracts  not 
exceeding  2000  hectares,  1  per  cent  on  2000  to  10,000 
hectares,  2  per  cent  on  tracts  exceeding  10,000  hectares, 
\  per  cent  on  permanent  improvements  and  five  cents  on  each 
peso  on  each  title  to  undivided  comunero  land  (Art.  1). 
Property  belonging  to  the  government,  the  communes,  the 
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church  when  used  exclusively  for  religious  purposes,  schools, 
public  libraries,  charitable  institutions  and  hospitals,  lega- 
tion and  property  under  one  ownership  upon  which  the  total 
taxes  amount  to  less  than  $1,  are  exempt  (Art.  3).  Verified 
declarations  are  required  (Art.  5).  A  Bureau  of  Property 
Taxes  is  established  (Art.  17).  Taxes  are  enforceable  by 
attachment  with  the  effect  of  a  judgment  and  the  tax  lien 
has  the  effect  and  force  of  an  execution  (Arts.  28  seq.,  45 
seq.)  and  a  special  registry  of  attachments  is  provided  for 
(Art.  52).  Upon  a  tax  sale,  if  insufficient  bids  are  forth- 
coming, the  property  is  to  be  bought  in  by  a  Collector  of 
Internal  Revenue  for  the  Dominican  Republic  (56  seq.). 
Purchasers  at  tax  sales  are  vested  with  title  absolutely  free 
from  all  mortgages,  liens  or  other  encumbrances  (Art.  56). 
A  Permanent  Board  of  Review  and  Equalization  is  pro- 
vided for  (Art.  64  seq.).  All  laws,  etc.,  in  conflict  with  the 
present  law  are  revoked  from  and  after  July  1,  1919. 

Executive  Order  No.  286,  May  3, 1919  (Gaceta  Oficiai,  No.  3010, 
May  10),  repeals  the  Law  of  Agrarian  Franchises  promul- 
gated June  26,  1911. 

Executive  Order  No.  287,  May  3  (Qaceta  Oficial,  No.  3010,  May 
10),  suspends  the  Law  on  Concessions  of  State  Lands  pro- 
mulgated June  9, 1905. 

Executive  Order  No.  289,  May  3  (Gaceta  Oficial,  No.  3010,  May 
10),  exempts  all  documents  covering  transfer,  etc.,  of  prop- 
erty taxable  under  Executive  Order  No.  282  (supra)  from 
the  taxes  provided  for  by  Art.  87  of  the  Internal  Revenue 
Law  of  1918. 

Executive  Order  No.  291,  May  6  (Gaceta  Oficial,  No.  3011,  May 
14),  provides  for  chattel  mortgages  on  agricultural  crops 
and  produce,  lumber,  cattle  and  work  animals,  vehicles,  and 
tools  and  implements,  etc.  The  would-be  borrower  files  the 
necessary  documents  including  indorsed  insurance  policies 
if  the  property  is  insured  in  the  mayor's  office  (Alcaldia) 
which  issues  a  certificate  and  records  the  same  (Arts.  3,  4). 
The  certificates  are  transferable  by  endorsement  and  are 
made  negotiable  instruments  which  may  be  discounted  or 
negotiated  (Art.  5).  In  case  of  default  on  a  loan,  after 
maturity  of  a  loan  thereon,  the  creditor  can  within  20  days 
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require  the  Alcalde  to  sell  at  public  auction  the  chattels 
mortgaged  (Art.  6)  on  which  a  first  lien  is  constituted  (Art. 
7),  but  the  preference  is  lost  if  action  be  not  taken  within  the 
20  days  (Art.  8).  Deficiency  judgments  may  be  had  (Art 
7).  Sale  of  or  wilful  damage  to  property  mortgaged  is 
punishable  by  imprisonment  for  not  less  than  one  year  (Art. 
10).    Various  other  criminal  penalties  for  fraud  or  other 

*  infractions  of  the  law  are  provided  for  (Art.  10).  The 
documents  are  not  subject  to  the  formalities  of  the  Civil 
Eegistry  nor  to  stamp  or  other  taxes  (Art.  13). 

Executive  Order  No.  295,  May  21  (Gaceta  Oficial,  No.  3015, 
May  28),  amends  Arts.  16, 166  and  167  of  the  Code  of  Civil 
Procedure  in  reference  to  security  for  costs  and  damages  by 
alien  transient  plaintiffs. 

Executive  Order  No.  302,  June  6  (Gaceta  Oficial,  No.  3020, 
June  14),  amends  and  repeals  a  number  of  articles  of  the 
Code  of  Criminal  Procedure,  the  Police  Law  and  the  Sani- 
tary  Law. 

Executive  Order  No.  312,  July  1  (Gaceta  Oficiai,  No.  3027, 
July  9),  establishes  the  legal  rate  of  interest  at  1  per  cent 
per  month  (Art.  1).  No  higher  rate  can  be  stipulated, 
except  in  the  case  of  pawns  of  personal  property  when  4  per 
cent  per  month,  including  storage  and  insurance,  may  be 
charged  (Art.  2).  Any  excess  over  the  legal  rate  may  be 
recovered  (Art.  3).  Any  form  of  legal  proof  is  admissible 
to  establish  usury  (Art.  4).  Habitual  charging  of  usurious 
rates  is  punishable  by  fine  and  imprisonment  (Art.  5  seq.). 

Executive  Order  No.  318,  July  19  (Gaceta  Oficial,  No.  3031, 
July  23).  Law  on  the  Conservation  and  Distribution  of 
Water  in  Arid  Begions.  Waters  in  an  arid  or  semi-arid 
region  do  not  belong  exclusively  to  the  adjacent  land-owners, 
but  axe  declared  of  public  utility  to  be  distributed  for  agri- 
cultural purposes  to  any  accessible  land  (Art.  2).  Bights 
to  waters  are  to  be  obtained  by  application  to  the  Secretary 
of  Agriculture,  and  once  granted,  for  the  maximum  quantity 
utilizable  for  agriculture  (Art.  3)  are  thereafter  to  run 
with  the  land  unless  otherwise  authorized  by  the  Secretary 
(Art.  4)  and  to  be  recorded  in  like  manner  as  titles  to  red 
estate  (id.).    Present  possessors  of  water  rights  are  given 
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priority  to  record  their  rights  (Arts.  5,  7).  Eights  may 
lapse  by  non-user  for  seven  years  (Art.  6).  Local  associa- 
tions to  regulate  and  distribute  waters  are  authorized  (Art. 
8) .  The  government  is  authorized  to  construct  water-works 
and  reimburse  itself  by  assessing  the  cost  against  the  bene- 
ficiaries to  be  paid  in  annual  instalments  (Arts.  9, 10),  such 
works  may  be  declared  of  public  use  and  condemnation  pro- 
ceedings had  (Art.  11)  and  similarly,  in  the  case  of  neces- 
sary works  by  private  owners  (Art.  12).  Priority  of  appro- 
priation is  to  give  priority  of  right,  but  subject  always  to 
rights  of  user  for  domestic  and  municipal  needs  (Arts.  13, 
14) .  Infractions  of  the  law  are  punishable  by  fine  and  im- 
prisonment (Art.  17).  Conflicting  laws,  etc.,  are  repealed 
(Art.  18). 

Executive  Order  No.  363,  December  6  (Gaceta  Ofirial,  No.  3072, 
December  13),  suspends  the  law  as  to  Partition  of  Common 
Lands.  , 

Executive  Order  No.  338,  October  13  (Gaceta  Oficial,  No.  3073, 
December  17).  Sanitation  Law.  A  Department  of  Sanita- 
tion and  Beneficence  and  a  National  Public  Health  Com- 
mission are  created  and  regulations  may  be  issued  in  case  of 
epidemic,  with  the  force  and  effect  of  law  (Art.  6).  The 
country  is  to  be  divided  into  sanitary  districts  under  a  dis- 
trict sanitary  officer  (Arts.  9,  14,  16,  19).  Ayuntamiertios 
(local  districts)  are  to  appropriate  10  per  cent  of  their 
annual  income  or  if  such  be  $100,000  or  more,  15  per  cent 
for  sanitation  and  beneficence  (Art.  15).  Vaccination  is 
compulsory  (Art.  20).  Venereal  diseases  are  reportable, 
prostitution  made  unlawful  and  its  repression  declared  a 
public  health  measure,  examination  of  persons  denounced  by 
two  or  more  reputable  persons  as  being  reasonably  suspected 
of  having  venereal  disease  and  quarantine  of  persons  found 
infected,  are  authorized  (Arts.  22-24)  and  sale  of  patent 
medicines  for  treatment  thereof,  except  under  physician's 
prescription,  prohibited  (Art.  25).  Refusal  to  give  infor- 
mation or  giving  false  information  is  punishable  (Art.  26). 
The  practice  of  the  medical  professions  (medicine,  den- 
tistry, pharmacy)  and  medical  trades  (veterinarians,  osteo- 
paths, midwives,  nurses,  masseurs,  etc.,  is  regulated  (Arts. 
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27-63).  Treatment  by  sbrcery,  witchcraft,  hoodooism,  etc., 
is  criminal  (Art.  42).  Quarantine  service  is  provided  for 
(Arts.  64-71).  Pood  and  water  supply,  etc.,  are  safeguarded 
and  enforcement  by  process  of  criminal  law  provided  for 
(Arts.  72-93)  and  prior  laws,  etc.,  repealed  (Art.  94). 

Executive  Order  No.  366,  December  9  {Oaceta  Oficial,  No.  3074, 
December  20),  amends  sundry  provisions  of  the  Code  of 
Criminal  procedure. 

Executive  Order  No.  365,  December  9(  Oaceta  Oficial,  No.  3075, 
December  24).  Law  of  Forestry  Service.  The  creation  of 
forest  reserves  and  bird  refuges  is  authorized  (Arts.  3,  7) 
and  regulations  for  forests  authorized  (Art.  6). 

Executive  Order  No.  372,  December  16  {Oaceta  Oficial,  No.  3075, 
December  24),  prohibits  the  immigration  of  laborers  not  of 
the  Caucasian  race,  except  at  ports  and  frontier  points 
authorized  by  the  Secretary  of  Agriculture  (Art  1).  Immi- 
grants must  have  at  least  $50  and  be  of  good  health  (Art.  2) . 
Deportation  is  authorized  (Arts.  2,  3). 

P.  J.  E. 

UBUGUAY. 
Legislation. 

January  14  {Diario  Oficial,  January  15),  gives  exclusive  patent 
rights  to  discoverers  of  new  uses  for  domestic  products. 

January  21  {Diario  Oficial,  January  24),  approves  the  conven- 
tion with  the  United  States  re  Commercial  Travelers. 

January  31  {Diario  Oficial,  February  8),  prescribes  conditions 
for  advertisements  and  bill-posters  in  public  places. 

February  11  {Diario  Oficial,  February  15),  establishes  old-age 
pensions. 

February  26  {Diario  Oficial,  March  5),  Law  for  Protection  of 
Children.  Children  under  two  years  of  age,  under  certain 
conditions,  shall  be  under  government  care. 

February  27  {Diario  Oficial,  March  13),  prescribes  regulations 
of  foreign  and  domestic  corporations. 

February  27  {Diario  Oficial,  March  10),  creates  a  National 
Postal  Savings  Bank. 

March  24  {Diario  Oficial,  March  28),  law  on  (bank)  cheques. 
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July  16  (Diario  Oficial,  July  21),  exempts  from  the  real  property 
tax  persons  whose  property  is  less  than  $10,000. 

September  9  (Diario  Oficial,  September  12),  amends  Art.  4  of 
Condemnation  (expropriation),  Law  of  March  28,  1912. 

September  3  (Diario  Oficial,  September  18),  on  weights  and 
measures. 

October  16  (Diario  Oficial,  October  18),  amends  Arts.  1258  and 
1269  of  the  Code  of  Civil  Procedure. 

October  28  (Diario  Oficial,  November  1),  interprets  various  laws 
on  the  inscription  of  day-laborers  and  servants. 

October  23  (Diario  Oficial,  October  25),  approves  the  Treaty  of 
Peace  with  Germany. 

October  27  (Diario  Oficial,  November  3),  repeals  part  of  Art.  28 
of  the  Condemnation  (expropriacidn)  Law  of  March  28, 
1912. 

October  27  (Diario  Oficial,  November  4),  amends  the  Organic 
Law  of  the  Banco  Hipotecario  del  Uruguay  of  October  22, 
1915. 

November  13  (Diario  Oficial,  November  15),  on  organization  of 
the  government  and  internal  administration  of  the  depart- 
ments. 

Executive  Decree,  February  26  (Diario  Oficial,  March  5),  regu- 
lations of  the  Law  for  Protection  of  Children,  supra. 

Executive  Decree,  February  25  (Diario  Oficial,  March  5),  regu- 
lations of  Art.  1  of  Law  of  March  6,  1913,  amending  the 
Mining  Code. 

Executive  Decree,  March  27  (Diario  Oficial,  April  1),  regular 
tions  for  Art.  404  of  the  Penal  Code  on  the  carrying  of  arms. 

Executive  Decree,  April  4  (Diario  Oficial,  April  7),  two  decrees 
amending  Arts.  333  and  228  of  the  Consular  Regulations. 


venezuela. 
Legislation. 

National  Sanitation  Law,  June  27,  1919  (Oaceta  Oficial,  No. 
13,799,  July  3, 1919). 

Postal  Law,  June  24,  1919  (Oaceta  Oficial,  No.  13,799,  July  3, 
1919).  An  unusual  provision  is  the  prohibition  of  sending 
through  the  mails  unused  postage  stamps,  metallic  or  paper 
money  and  bank  checks  to  bearer  (Art  46). 
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Law  of  Forests  and  Waters,  June  26,  1919  (Oaceta  Oficial,  No. 

13,807,  July  14, 1919).    The  conservation  and  improvement 

of  forests,  rivers  and  springs  is  declared  to  be  a  public  use 

(Art.  1).    The  law  is  subdivided  as  follows: 

Preliminary  Title  (Arts.  1-9),  Title  I  of  Forests;  Chapter 

I,  Forests  of  Public  Ownership;  Section  I,  Rules  for  Ex- 
ploitation (Arts.  10-21) ;  Sec.  II,  Grant  of  Permits  (Arts. 
22-42;  Chapter  II,  Forests  of  Private  Ownership  (Arts. 
43-53),  important  limitations  are  placed  on  the  right  of 
owners  to  cut  down  or  burn  their  timberlands.  Inter  alia, 
the  common  practice  in  tropical  countries  of  clearing  by 
fire  for  pastures  is  expressly  prohibited  (Art.  48).  Ex- 
propriation for  forest  reserves  is  authorized  (Art.  52) .   Title 

II,  Waters.  Chapter  I,  Waters  of  Public  Ownership  (Arts. 
54-70).  Water  rights  may  be  granted-  under  prescribed 
limitations  and  subject  to  approval  by  Congress,  for  irriga- 
tion enterprises,  navigation  canals,  railroads  (Art.  60),  and 
power  and  hydro-electric  plants  (Art  65).  Chapter  II, 
Waters  of  Private  Ownership  (Arts.  71-74).  The  Law  of 
Forests  and  Waters  of  June  26,  1915,  is  repealed. 

This  law  is  to  be  read  in  connection  with  the  Civil  Code, 
many  articles  whereof  are  expressly  referred  to. 
Law  of  Public  Lands  and  Commons,  June  27,  1919   (Oaceta 
Oficial,  No.  13,815,  July  23,  1919).    The  law  is  subdivided 
as  follows: 

Chapter  I  (Arts.  1-11),  General  Provisions.  Chapter  II 
(Arts.  12-17),  Administration  and  Use  of  Public  Lands. 
Chapter  III  (Arts.  18-50),  Sale  of  Public  Lands.  Pending 
a  land  census  prescribed  in  Arts.  5  and  6,  sales  cannot  be 
made.  Hereafter,  sales  can  be  made  to  either  Venezuelans 
or  foreigners  (Arts.  18,  19)  with  certain  exceptions  (Arts. 
20-21).  Sales  cannot  be  made  to  any  one  individual  within 
periods  of  five  years,  of  more  than  1000  hectares  for  agri- 
cultural purposes,  or  5000  for  cattle-raising  (Art.  23), 
except  when  the  federal  executive  deems  it  advisable  for  the 
welfare  of  undeveloped  regions  or  when  an  applicant  already 
in  possession,  has  cultivated  or  fenced  in  a  greater  area  (Art. 
24).  Prices  are  to  be  determined  and  published  by  the 
Department  of   Fomento  in   accordance  with  local  land 
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values,  but  never  less  than  five  bolivares  ($1)  for  agri- 
cultural lands  or  one  bolivar  (20c.)  for  cattle  lands  per 
hectore  (Art.  26).  Chapter  IV  (Arts.  51-59),  Occupation 
and  Free  Grants  to  Settlers.  Chapter  V,  Qrants  of  Muni- 
cipal Commons  (Arts.  60-63).  Chapter  VI  (Arts.  64-66), 
Priorities.  Chapter  VII  (Arts.  67-82),  Contests.  Chapter 
VIII  (Arts.  83-88),  Final  Provisions.  Existing  leases  and 
prior  lawful  grants  are  safeguarded  (Arts.  83,  87).  The 
laws  of  June  24,  1918,  April  8,  1904,  and  other  provisions 
contrary  to  the  present  law  are  repealed  (Art.  88). 
Code  of  Commerce,  June  29,  1919  (Oaceta  Oficiai,  Supplement 
to  No.  13,887,  October  18,  1919).  A  new  code  taking  effect 
December  19,  1919,  and  repealing  the  Code  of  Commerce 
of  April  8,  1904,  and  the  following  laws:  Exchanges,  of 
June  26,  1917;  Co-operative  Societies,  of  May  29,  1917; 
Foreign  Corporations,  of  June  4,  1918.  The  code  consists 
of  1129  articles,  the  main  subdivisions  being: 

Preliminary  Title.  General  Provisions.  Book  One  of 
Commerce  in  General.  Table  I  of  Traders.  Section  I,  Who 
are  Traders  ?  Sec.  II,  Obligations  of  Traders — 1,  The  Com- 
mercial Eegistry;  2,  Trade  Names;  3,  Accounting;  4,  Corre- 
spondence. Table  II,  Auxiliaries  and  Intermediaries  of 
Trade.  Sec.  I,  Chamber  of  Commerce;  Sec.  II,  Exchanges; 
Sec.  Ill,  Markets  and  Fairs;  Sec.  IV,  Brokers,  Auctioneers, 
Managers  and  Clerks.  Title  III  of  Mercantile  Obligations 
and  Contracts  in  General.  Title  IV,  Sec.  1,  Sales;  Sec.  II, 
Assignment  and  Transfer  of  Right.  Title  V,  Exchange; 
Title  VI,  Carriers;  Title  VII,  Commercial  Companies  and 
Joint  Account  Ventures.  Sec.  I,  General  Provisions;  Sec. 
II,  Form  of  Partnership  and  Company  Contracts;  Sec.  Ill, 
General  Partnerships  (compania  colectiva) ;  Sec.  IV,  Spe- 
cial Partnership  (Cia.  en  comandita) ;  Sec.  V,  Corporations 
Cia.  Anotdma) ;  Sec.  VI,  Provisions  Common  to  Special 
Partnerships  with  Shares  (Comandita  por  acetones)  and 
Corporations  (Cia.  anonima) ;  Sec.  VII,  Exclusion  of  Part- 
ners, Dissolution  and  Merger;  Sec.  VIII,  Liquidation;  Sec. 
IX,  Co-operative  Societies;  Sec.  X,  Foreign  Companies; 
Sec.  XI,  Joint  Accounts ;  Sec.  XII,  Mutual  Insurance  Com- 
panies; Sec.  XIII,  Penal  Provisions;  Sec.  XIV,  Prescrip- 
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tion.  Title  VIII,  Commission  Agents  and  Contracts.  Title 
IX,  Bills  of  Exchange.  Title  X,  Promissory  Notes.  Title 
XI,  Cheques.  Title  XII,  Letter  of  Credit.  Title  XIII, 
Account  Current  Title  XIV,  Loans.  Title  XV,  Bailment. 
Title  XVI,  Pledge.  Title  XVII,  Suretyship.  Title  XVIII, 
Insurance. 

Book  Two :  Maritime  Commerce.  Table  I,  Ships.  Title 
II,  Ship  Owners.  Title  III,  The  Captain.  Title  IV,  Con- 
tracts with  the  Crew.  Title  V,  Charters.  Title  VI,  Of  the 
Bisks  and  Damages  in  Carriage  by  Sea.  Title  VII,  Bot- 
tomry. Title  VIII,  Marine  Insurance.  Title  IV,  Extinc- 
tion of  Bights  of  Action. 

Book  Three :  Suspension  and  Bankruptcy.  Title  I,  Sus- 
pension of  Payment  and  Amicable  liquidation.  Title  II, 
Major  Bankruptcies.  Title  III,  Minor  Bankruptcies  (where 
liabilities  do  not  exceed  10,000  bolivares  ($2000). 

Book  Pour:  Commercial  Jurisdiction.  Title  I,  Com- 
mercial Courts.  Title  II,  Jurisdiction.  Title  III,  Pro- 
cedure. 

A  few  salient  points  may  be  especially  noted. 

The  commercial  code  governs  the  obligations  of  merchants 
in  their  mercantile  operations,  and  governs  acts  of  com- 
merce, although  performed  by  non-traders  (Art.  1).  Acts 
of  commerce  are  defined  (Art  2).  Public  corporations, 
including  the  state,  while  not  traders,  can  perform  acts  of 
commerce  as  to  which  the  mercantile  laws  govern  (Art.  17). 
In  cases  not  specially  provided  for  by  the  Commercial  Code, 
the  provisions  of  the  Civil  Code  apply  (Art.  8),  and  where 
the  law  is  silent,  custom  has  the  force  of  law,  if  uniform, 
public  and  general  and  of  long  standing  (Art.  9).  Infants 
may  be  authorized  to  trade  and  are  then  in  respect  thereto 
to  be  deemed  of  full  age,  sue  and  be  sued  and  transfer  even 
their  real  property  (Arts.  11,  12) ;  married  women  likewise 
(Art.  14  seq.) .  Among  other  documents  requiring  registra- 
tion in  the  commercial  register,  are  trade  styles,  and  sales 
in  bulk  of  a  business  (Art.  22) . 

Foreign  securities  to  be  listed  on  the  exchange  must  be 
listable  in  foreign  stock  exchanges  (presumably  the  country 
of  origin)  and  be  favorably  reported  on  by  the  Chamber  of 
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Commerce  (Art.  62).  The  Chamber  of  Commerce  exercises 
supervision  over  the  exchanges  (Art.  70  et  al).  Public 
brokers  are  provided  for,  who  have  to  furnish  bonds. 

The  Locus-contracii  is  the  residence  of  the  offeror  (Art. 
123),  but  if  to  be  performed  in  Venezuela,  all  acts  relating 
to  performance  are  governed  by  the  law  of  Venezuela  (Art. 
124) .  A  creditor  has  a  lien  on  all  property  of  his  debtor  in 
his  possession  with  the  consent  of  the  latter,  even  though 
not  expressly  pledged  for  past  due  obligations  (Art  130)  or 
obligations  not  yet  matured,  in  case  of  bankruptcy  or  sus- 
pension of  payment  or  an  unsatisfied  execution  against  the 
debtor  (Art.  131).  Stipulations  purporting  to  limit  the 
liability  of  a  railroad  carrier  are  null  and  void,  unless  a 
special  reduction  from  the  general  tariff  is  expressly  allowed 
in  consideration  of  such  limitation  (Art.  195).  Increase 
of  rates  by  any  common  carrier  has  to  be  approved  by  the 
government  and  published  for  30  days  before  taking  effect 
(Art  196) .  Partnerships  are  juristic  persons,  legal  entities, 
distinct  from  the  partners  (Art.  207),  and  the  articles  of 
partnership  must  be  registered  and  published,  like  articles 
of  incorporation  (Art.  218).  Promoters  of  stock  companies 
cannot  reserve  any  premium,  commission  or  particular  bene- 
fit by  way  of  shares,  or  otherwise  in  the  company,  except  a 
share  not  to  exceed  10  per  cent  in  the  net  profits  for  a  term 
not  longer  than  five  years.  Any  agreement  to  the  contrary  is 
void  (Art.  251) .  A  signed  prospectus  is  required  in  the  case 
of  public  subscriptions  (Art.  253).  The  entire  authorized 
capital  must  be  subscribed  and  20  per  cent  paid  in  (Art 
254).  Companies  may  not  issue  bonds  for  an  amount  in 
excess  of  their  paid-in  and  unimpaired  capital  (Art.  305), 
nor  without  a  stockholder's  meeting  (Art  306)  and  for 
public  issues  other  strict  formalities  are  required  (Arts. 
306-308).  Companies  (including  partnerships)  organized 
abroad,  but  having  the  principal  object  of  their  exploitation 
trade  or  industry  in  Venezuela,  are  to  be  deemed  domestic 
companies,  but  if  they  are  merely  branches  or  their  business 
in  Venezuela  is  not  their  principal  business,  they  conserve 
their  nationality,  but  are  to  be  deemed  domiciled  in  Vene- 
zuela   (Art.   359).     Foreign   insurance   companies   must 
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possess  unencumbered  real  estate  in  the  country  to  a  value 
fixed  by  the  executive  power,  not  less  than  600,000  bolivares 
($120,000)  in  the  case  of  life  insurance  companies  and 
200,000  bolivares  ($50,000)  for  other  companies;  the 
amount  may  be  required  to  be  as  high  as  25  per  cent  of  the 
amount  of  their  Venezuelan  policies.  The  law  as  to  Bills 
of  Exchange  and  Cheques  is  thoroughly  modern  (adopting 
the  Hague  Convention)  except  in  a  very  few  particulars, 
e.  g.,  endorsements  "  to  bearer  "  axe  void  (Art.  4*25),  though 
endorsements  in  blank  axe  permitted  (Art.  426).  Failure 
to  accept  or  pay  a  bill  of  exchange  is  penalized  by  giving  the 
holder  the  right  to  claim,  in  addition  to  the  amount  of  the 
bill,  interest  and  protest  charges,  etc.,  a  commission  which 
in  the  absence  of  an  express  stipulation,  shall  be  one-sixth  of 
the  amount  of  the  bill  (Art.  461).  An  agreement  for  a 
higher  commission  is  not  permissible.  The  same  right  is 
given  to  any  party  who  takes  up  the  bill  and  has  recourse 
over  to  a  prior  party  (Art.  462). 
The  following  rules  as  to  conflict  of  laws  axe  laid  down : 

"Abt.  488. — The  capacity  of  a  person  to  obligate 
himself  by  a  bill  of  exchange  is  determined  by  the 
national  law.  If  such  law  declares  the  law  of  another 
state  competent,  the  latter  is  applicable.  A  person 
incapable,  according  to  the  rule  prescribed  in  the  pre- 
ceding paragraph,  will  nevertheless  be  validly  obligated 
if  he  has  been  so  obligated  previously  in  the  territory 
.  of  a  state  according  to  the  legislation  whereof  he  would 
be  capable. 

"  Abt.  489. — The  form  of  obligations  contracted  with 
respect  to  bill  pf  exch'ange  is  governed  by  the  law  of 
the  state  in  whose  territory  such  obligations  have  been 
signed. 

"Abt.  490. — The  forms  and  terms  for  protest,  and 
the  other  acts  necessary  for  the  exercise  or  preservation 
of  rights  on  the*  subject  of  bills  of  exchange,  are  gov- 
erned by  the  law  of  the  state  in  whose  territory  protest 
should  be  made  or  the  act  in  question  performed." 
In  a  number  of  other  respects,  the  code  is  not  as  modern 
as  would  be  desirable.    For  the  enforcement  of  a  pledge, 
recourse  to  the  courts  is  still  necessary  (Art.  544),  any 
agreement  to  the  contrary  being  void  (Art.  547) ;  life  insux- 
ance  cannot  be  taken  out  by  or  assigned  to  creditors,  part- 
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ners,  employers,  only  relatives  being  deemed  to  have  an 
insurable  interest  (Arts.  582,  587),  unless  possibly  the 
ambiguous  provisions  of  Art.  594  be  interpreted  by  the 
courts  as  permitting  a  different  rule  in  certain  cases. 

A  non-resident  plaintiff  suing  in  the  commercial  courts 
on  a  trade  obligation  is  not  obliged  to  furnish  security  for 
costs  (Art.  1111). 
Law  of  June  4, 1919,  on  the  manufacture,  commerce  and  carrying 
of  arms  (Oaceta  Oficiai,  No.  13,776,  June  6, 1919). 

In  general,  the  manufacture  of  and  trade  in  fire-arms  and 
munitions  of  war,  is  prohibited  except  for  account  of  the 
government,  and  only  the  police,  military  and  revenue  em- 
ployees are  permitted  to  carry  arms,  except  for  hunting. 
Travelers  arriving  in  the  country  must  deposit  their  fire- 
arms with  the  authorities.  Stocks  in  existence  prior  to  the 
promulgation  of  the  law,  are  to  be  expropriated  or  re- 
exported. 
Executive  Decree,  August  13,  1919  (Oaceta  Oficiai,  No.  13,830, 
August  13, 1919).  Provides  regulations  in  execution  of  law 
of  June  4,  1919,  in  regard  to  the  manufacture,  commerce 
and  carriage  of  arms. 

Bibliography. 

C6digo  de  Comercio  de  los  Bstados  Unidos  de  Venezuela  1919 
Edition  Oficiai.    Caracas  n.  d.  pp.  294.    VII. 

The  official  edition  of  the  new  Commercial  Code  men- 
tioned above. 

P.  J.  E. 


Digitized  by 


Google 


Foreign  Legislation — Belgium  315 


EUROPE. 

BELGIUM. 
Legislation,  July  1,  1918-July  1,  1919. 

The  evacuation  of  Belgium  by  the  invader  and  its  repossession 
on  the  part  of  the  Belgian  people  and  government  left  a  large 
number  of  economic  and  social  problems  for  immediate  solution. 
During  the  absence  of  the  king  and  government  from  the  capital, 
the  legislative  chambers  were,  of  course,  unable  to  convene  and 
the  Belgian  Government,  so  far  as  it  continued  to  function,  was 
carried  on  by  royal  decrees,  mostly  administrative,  though  some- 
times also  legislative  in  character. 

The  occupation,  long  continued  as  it  was,  did  not  vitally  affect 
the  fundamental  law.  The  judicial  system  continued  to  function 
under  Belgian  law  and  was  administered  for  the  most  part  by 
Belgian  judges  and  lawyers.  The  division  of  the  country  into 
Flemish  and  Walloon  districts  was  intended  to  be  effective  also 
for  judicial  administration,  but  it  was  attempted  too  late  by  the 
invader  i&  accomplish  any  permanent  dislocation  prior  to  final 
evacuation. 

Even  before  the  armistice,  the  ministers  were  at  work  upon  a 
number  of  plans  for  reconstruction  and  for  extension  of  imme- 
diate economic  support  to  all  classes  who  had  suffered  most  by 
the  occupation.  On  October  23,  1918,  a  number  of  legislative 
decrees  were  promulgated  by  the  king  under  a  residue  of  legisla- 
tive authority  invested  in  him  under  the  constitution.  Art.  26 
of  the  Belgian  Constitution  provides:  "  The  legislative  power  is 
exercised  jointly  by  the  King,  the  Chamber  of  Representatives 
and  the  Senate."  These  legislative  decrees  were  issued  under  the 
warrant  of  this  article,  with  a  recital  that  the  two  chambers  were 
unable  to  convene. 

By  the  first  legislative  decree  of  October  23,  1918,  the  king 
proclaimed  a  right  in  favor  of  all  Belgians  to  reparation  for 
damages  resulting  from  acts  of  the  war,  without  prejudice  how- 
ever to  and  independent  of  the  rights  of  the  nation  itself  under 
international  law  (Pasinomie  Beige,  1918,  p.  52). 
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By  a  second  legislative  decree  of  October  23,  1918,  a  sys- 
tematic scheme  is  evolved,  subject  to  modification  by  any  later 
legislation,  for  establishing  the  fact  of  war-damage  to  persons  and 
establishing  and  fixing  the  valuation  of  war-damage  to  property. 
Damage  done  by  acts  of  war  to  persons  or  property  in  Belgium, 
when  certain,  material  and  direct,  is  to  be  considered  as  damage 
subject  to  reparation,  irrespective  of  the  nationality  of  the  owner, 
except  he  be  an  enemy.  This  provision  was  later  modified  by  law 
as  hereinafter  explained. 

A  special  judicial  organization  is  created  throughout  Belgium 
consisting  of  Tribunals  of  Wax  Damages  at  the  principal  seat  of 
each  judicial  district  and  having  the  jurisdiction  of  a  court  of 
first  instance.  The  legislative  decree  defines  the  organization  of 
these  courts  in  great  detail.  A  commissary  to  be  appointed  by  the 
government  is  attached  to  each  court  in  order  to  represent  the 
interests  of  the  state  itself  in  the  presentation  and  determination 
of  the  claims.  The  commissary,  acting  as  procurator  for  the 
government,  assumes  the  position  of  an  opposing  party,  thus  pre- 
senting an  issue  in  the  determination  of  each  claim.  At  the  seat 
of  each  Court  of  Appeal,  an  Appellate  Court  of  War  Damages  is 
established,  having  the  usual  appellate  jurisdiction.  Claims  axe 
first  to  be  filed  with  the  burgomasters  of  the  communes,  in  form 
and  manner  fixed  by  the  legislative  decree.  The  burgomasters 
transmit  the  claims  to  the  Tribunals  of  War  Damages  and  the 
claims  are  taken  up  in  regular  order.  The  formal  rules  of  evi- 
dence are  modified  so  as  to  admit  all  forms  of  proof  and  remove 
the  ordinary  disability  of  interested  witnesses.  The  tribunals  and 
courts  may  admit  expert  opinion  and  may  view  the  actual  damage 
at  the  place  of  its  occurrence.  The  findings  of  the  tribunals  upon 
claims  for  property  damage  must  establish  the  fact  of  damage 
and  fix  a  valuation  separate  for  each  category  of  damage.  By 
separate  royal  decree  of  October  23,  1918,  these  categories  are 
defined  as  follows : 

(a)  Damage  to  property  used  in  commerce,  industry  or  agri- 
culture. 

(b)  Damage  to  immovables  not  used  in  commerce,  industry 
or  agriculture. 

(c)  Damage  to  movables  not  used  in  commerce,  industry  or 
agriculture. 
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(d)  Dalnage  to  securities. 

(e)  Damage  caused  by  acts  of  the  enemy. 

(f )  Damage  to  navigation  and  fisheries. . 

(g)  Damage  caused  by  the  Belgian  or  allied  armies  and  not 
settled  by  agreement  or  by  law. 

(h)  All  other  forms  of  damage. 

The  findings  of  the  tribunals  relative  to  personal  damages  must 
establish  the  fact  of  damage  without  fixing  the  amount.  The 
findings  must  establish  whether  the  damages  result  from  wounds 
or  sickness,  total  or  partial  incapacity,  temporary  or  permanent, 
the  per  centum  of  such  disability  and  its  probable  duration ;  also 
the  number  and  character  of  dependents  of  the  injured  person, 
his  net  income  and  expenses,  or  in  case  of  death,  the  loss  of  income 
resulting  to  his  estate  (Pasinomie  Beige,  1918,  pp.  52-69). 

Upon  the  return  of  the  king  and  the  legislative  chambers  to 
Brussels,  the  first  consideration  was  given  to  the  immediate 
economic  necessities  of  all  patriotic  Belgians,  especially  em- 
ployees and  officials  of  the  civil  government  who  had  abandoned 
their  positions  either  to  serve  with  the  military  forces  or  to  dis- 
comfit the  enemy.  Subventions  were  granted  so  as  to  operate 
retroactively.  A  temporary  bonus  to  compensate  for  the  high  cost 
of  living  was  granted  to  all  government  employees  who  had 
resumed  their  positions  (Boyal  decrees  of  January  13,  1919,  and 
February  18, 1919,  Pasinomie  Beige,  1919,  pp.  6,  33). 

The  legislature  also  granted  advances  to  all  Belgians  who  had 
suffered  damage  to  person  or  property  through  acts  of  the  war,  to 
be  charged  against  any  indemnity  afterwards  obtained  (Law  of 
February  24,  1919,  Pasinomie  Beige,  1919,  p.  30). 

A  new  military  law  was  enacted  so  as  to  permit  immediate 
demobilization  of  all  classes  who  had  served  with  the  colors  during 
the  war  and  the  substitution  of  an  especially  recruited  class  of 
1919  (Law  of  March  1,  1919,  Pasinomie  Beige,  1919,  p.  38). 

Upon  the  reconvening  of  the  Belgian  legislative  chambers  in 
Brussels,  the  problem  of  reconstruction  was  immediately  taken 
up  in  more  systematic  manner  and  a  number  of  plans  devised  by 
prominent  Belgians  in  Belgium  during  the  war  were  presented 
and  considered.  As  a  result,  a  scientific  body  of  legislation  in 
reference  to  the  proof,  establishment,  and  payment  of  war- 
damage  claims  was  elaborated  and  became  a  law  on  May  10, 1919. 
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The  legislative  decree  of  October  23,  1918,  already  referred  to, 
with  its  especial  judicial  system  of  tribunals  and  courts,  was  not 
disturbed  though  it  was  modified  in  a  number  of  important  par- 
ticulars. The  most  important  modifications  made  by  the  Law  of 
May  10,  1919,  are  as  follows:  All  persons  of  foreign  nationality 
and  all  foreign  corporations  are  excluded  from  the  benefit  of  the 
Act;  the  same  applies  to  Belgian  corporations  if  at  any  time 
between  August  1,  1914,  and  the  allocation  of  the  indemnity,  the 
majority  of  the  capital  invested  in  the  corporation  was  not  owned 
by  Belgian  citizens  (Art.  6).  The  rights  of  foreign  persons  and 
corporations  in  respect  of  war  damage  are  to  be  fixed  by  future 
treaty.  Separation  for  damage  to  securities  is  deferred  to  later 
legislation  (Art.  8).  The  powers  of  the  Tribunals  of  War  Dam- 
age are  extended  so  as  to  be  able  to  indemnify  losses  by  substi- 
tuting agricultural,  commercial  or  industrial  establishments  in 
one  part  of  Belgium  for  those  in  any  other ;  also  to  replace  in  part, 
or  indemnify  in  part;  they  are  also  empowered  to  take  into 
account  in  each  case  the  legitimate  interests  of  the  owner  and 
of  the  public,  and  also  the  regional  and  general  conditions  of  the 
economic  life  of  the  nation  (Arts.  17,  27).  The  legislative 
decree  of  October  23,  1918,  is  further  modified  so  as  to  permit 
an  assignment  or  pledge  of  the  right  of  indemnity,  provided,  how- 
ever, that  the  consideration  paid  or  the  amount  loaned  is  em- 
ployed for  the  repair,  reconstruction  or  replacement  of  the 
property  damaged.  If  the  money  is  thus  employed,  the  assignee 
or  pledgee  has  a  preferred  claim  upon  the  amount  of  the  in- 
demnity as  against  all  other  persons  (Arts.  55-64).  (Pasinomie 
Beige,  1919,  pp.  202-212.)  A  special  bureau  at  Brussels  was 
later  created  under  royal  decree  of  May  15, 1919,  for  the  registra- 
tion of  assignments  and  liens  upon  rights  of  indemnity  for  war 
damages  (Pasinomie  Beige,  1919,  p.  215). 

The  Law  of  May  10,  1919,  provides  for  the  manner  in  which 
the  indemnities  are  to  be  paid  when  fixed  by  the  Tribunals  of 
War  Damages  and  appropriates  a  credit  of  five  hundred  million 
francs  for  that  purpose. 

The  Law  of  April  30,  1919,  relating  tq  rents,  vests. power  in 
the  courts,  according  to  circumstances,  to  absolve  tenants  from 
the  payment  of  rent,  in  whole  or  in  part,  or  to  delay  payment  for 
not  more  than  five  years,  for  rent  due  and  unpaid,  for  the  use 
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of  premises  during  any  part  of  the  period  beginning  August  1, 
1914,  and  ending  three  months  from  the  publication  of  the  law, 
or  with  the  end  of  the  war  (Pasinomie  Beige,  1919,  p.  147). 

The  Law  of  May  31,  1919,  relating  to  checks,  practically 
adopts  the  English  system  of  crossing.  The  Law  of  June  20, 
1873,  is  supplemented  by  providing  that  a  check  crossed  upon  its 
face  by  two  parallel  bars  made  by  the  drawer  or  bearer  may  not 
be  presented  for  payment  excepting  through  a  banker.  It  also 
provides  for  special  and  general  crossing  in  the  manner  of 
English  law  (Art.  7).  The  forwarding  of  a  check  to  a  clearing- 
house is  equivalent  to  presentation  to  a  drawee  who  is  a  member 
thereof.  The  protest  of  a  check  for  non-payment  may  be  replaced, 
at  the  demand  of  the  bearer,  by  a  declaration  of  the  clearing- 
house that  the  check  was  sent  prior  to  maturity.  This  declara- 
tion upon  the  check  is  to  be  dated  and  signed  by  the  manager  of 
the  clearing-house  or  his  agent.  It  is  exempt  from  the  formality 
of  registration  (Art.  10).  The  drawer  and  any  bearer  may  pre- 
vent the  payment  of  the  check  in  specie  by  writing  across  its  face 
the  words  "  &  porter  en  compte  "  or  equivalent  phrase.  In  this 
event,  the  check  must  be  paid  by  cross  credit,  which  will  be 
equivalent  to  payment.  The  stipulation  thus  made  cannot  be 
revoked.  The  failure  to  observe  the  request  will  render  the 
drawee  responsible  for  the  damage  caused,  not  exceeding  the 
amount  of  the  check  (Art.  11,  Pasinomie  Beige,  1919,  p.  229). 

A.  K.  K. 

FRANCE. 
Bibliography. 
L'Enseignement  du  Droit  Compare.     Edouard  Lambert,  pro- 
fessor of  law,  University  of  Lyons : 

The  faculty  of  the  University  of  Lyons,  Prance,  had  in  view 
for  a  long  time  the  creation  of  an  Institute  of  Comparative  Law. 
This  plan  is  not  an  after-thought  of  the  war,  but  was  carefully 
studied  and  entrusted  to  a  commission  whose  conclusions  are 
edited  by  Professor  Lambert  of  the  University  of  Lyons. 

This  project  is  the  development  of  the  general  tendency  of  the 
last  20  years  in  French  teaching  of  the  law:  a  tendency  to  the 
sociological  interpretation  of  law  and  the  daily  increasing  use 
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of  the  comparative  method  in  law  teaching,  a  tendency  to  weigh 
the  social  and  economic  value  and  to  show  the  effects  of  French 
national  jurisprudence  in  comparative  legislation  and  to  study  as 
a  whole  the  Eoman  law  and  the  history  of  French  law  as  ramifica- 
tions of  the  comparative  history  of  the  law. 

The  author  credits  Germany  for  doing  much  of  the  original 
research  work  in  the  field  of  comparative  law,  and  for  publishing 
many  books  on  the  subject,  whose  detail  work  is  most  useful, 
but  whose  conclusion — that  the  German  law  is  the  best — nullifies 
greatly  the  value  of  the  work. 

It  is  the  belief  of  the  author  that  students  who  formerly  went 
to  Germany  to  obtain  their  higher  education,  will  now  turn  their 
steps  towards  France  and  therefore  that  the  Institute  of  Com- 
parative Law  will  meet  a  demand  which  will  grow  from  now  on. 

Professor  Lambert  after  reviewing  the  influence  of  the  Nor- 
man law  on  the  English  law  and  finding  therein  a  meeting 
ground  for  a  comparative  study  of  English  and  French  law, 
develops  the  thesis  that  the  English  common  law  having  been 
brought  by  the  Colonists  to  America,  there  is  there  the  founda- 
tion for  a  comparative  study  of  French  and  American  law. 

The  article  is  primarily  written  for  French  lawyers  and 
students,  as  it  is  mostly  a  general  review  of  the.  history  of  the 
common  law  and  equity  as  they  are  applied  in  England  and  in 
America.  The  author  speaks  of  the  great  reverence  for  estab- 
lished forms  held  by  the  courts  of  England  and  of  the  greater 
independence  of  the  American  courts.  He  attributes  the  former 
to  the  fact  of  the  love  of  the  English  for  ancient  forms  and 
customs,  and  the  latter  to  the  spirit  of  this  country  which  is 
ever  changing. 

Professor  Lambert  calls  attention  to  the  necessity  in  this 
country  of  teaching  comparative  law  to  help  bring  about  general 
laws  such  as  the  Uniform  Negotiable  Instrument  Act,  and  he 
thinks  that  the  establishment  of  an  Institute  of  Comparative 
Law  will  give  impetus  to  the  movement  for  the  passing  of  such 
acts. 

In  his  conclusions  the  author  calls  for  the  founding  of  a 
large  library  for  the  institute,  which  should  contain  the  English 
Year  Books  and  Law  Reports  and  the  American  Law  Eeports; 
he  mentions  specially  among  the  books  of  the  American  section 
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the  Reports  of  the  American  Bar  Association  and  the  Reports  of 
the  Association  of  American  Law  Schools.  He  hopes  that  his 
report  will  awaken  the  interest  of  French  students  to  the  study 
of  American  and  English  law  and  will  result  in  the  creation  in 
Prance  of  an  institute  for  the  study  of  comparative  law. 

E.W. 
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lischen  Kirchenr$chts.    Kohn,  J.  P.  Bachem,  1919.    91  p. 

(M.  3.20.) 
Leitner,  Martin :    Handbuch  d.  kathol.  Kirchenrechts  auf  Grand 

d.  neuen  Kodex  vom  28.  YI.  191?'.    Begensburg,  F.  Posteb, 

1919.    3.Lfg.    (M.  5.40.) 
Linneborn,  J. :    Qrundriss  des  Eherechts  nach  dem  Codex  iuris 

canonici.    Paderbom,  Schoningh,  1919.    (M.  15.) 

INTERNATIONAL  LAW. 

Bernstein,  Eduard:    Volkerrecht  u.  Volkerpolitik.    Berlin,  Paul 

Cassirer,  1919.    (M.  8.) 
Eckstein,  A.  B. :    Staatenschutzvertrag  zur  Sicherung  des  Welt- 

friedens.    Miinchen,  Duncker  &  Humblot,  1919.    (M.  4.) 
Gruber,  Eich.  G. :    Internationale  Staatenkongresse  und  Kon- 

ferenzen,   ihre   Vorbereitung  und   Organisation.     Berlin, 

Puttkainmer  &  Miihlbrechl^  1919.    348  p.    (M.  17.) 
Heilfron,  Ed. :    Die  rechtl.  Behandlung  d.  Kriegsschaden.  1.  Th. 

Bis  z.  Kriege  v.  1914.    2.  Bd.    Mannheim,  J.  Bensheimer, 

1919.    469  p.    (M.  36.) 
Katz,  Edwin:     Der  internationale  Eechtshof.     Berlin,  Eoth- 

schild,  1919.    97  p.    (M.  4.20.) 
Niemeyer,  Th. :    Der  Volkerbundsentwurf  der  Deutschen  Gesell- 

schaft  fur  Volkerrecht.     Berlin,  Engelmann,  1919.     (M. 

7.25.) 
Scheuer,  A.:     Seekriegsrecht  und  Seekriegsfuhrung  im  Welt- 

kriege.    Berlin,  J.  Springer,  1919. 
Scholz,  F. :  Privateigentum  im  besetzten  und  unbesetzt.  Feindes- 

land  unter  bes  Beriicks.  der  Praxis  des  Weltkrieges.    Berlin, 

Liebmann,  1919.    (M.  22.) 
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Schiicking,  Walther:    Internationale  Rechtsgarantien.    2.  Aufl. 

Hamburg,  Broschek  &  Co.,  1919.    135  p.    (M.  3.) 
Schiicking,  W. :    Das  Werk  vom  Haag.    2.  Serie.,  1.  Bd. :    Die 

Judikatur  des  standigen  Schiedshofs  von  1899-1913.    1.  u. 

2.  Teil.    Miinchen,  Duncker  &  Humblot,  1919. 


Hermann  Pitting  and  Josef  Kohler,  two  of  the  most  distin- 
guished German  legal  scholars,  died  on  December  3,  1918, 
and  August  4, 1919. 

E.  L.  NT. 

Scandinavia. 

DENMARK. 
Legislation,  1917. 
Law  No.  245,  May  8,  1917,  is  a  law  of  conservation  and  pro- 
tection of  existing  natural  and  other  conditions.  According  to 
this  law,  protection  may  be  given  to  districts  which,  on  account 
of  the  beauty  or  special  characteristics,  are  of  particular  interest 
to  the  public,  as  well  as  to  districts,  plants,  animals  and  geological 
formations,  the  conservation  of  which  is  of  scientific  or  historic 
importance.  Further,  private  owners  may,  under  specific  cir- 
cumstances and  for  a  full  compensation,  be  compelled  to  open  to 
the  public  such  places  and  districts  which  are  of  special  value 
for  life  in  the  open.  Forests  and  uncultivated  spaces  owned  by 
the  state  or  by  municipalities  shall  remain  open  to  the  public, 
where  no  public  interest  makes  admittance  inadvisable.  The 
country  is  divided  into  a  number  of  districts,  each  with  its  district 
board  of  three  members.  These  boards  decide  which  districts, 
etc.,  shall  be  conserved,  the  conditions  to  be  preserved  or  altered, 
the  compensations  to  be  awarded,  etc.,  but  in  all  cases  where  the 
initial  cost  to  the  public  treasury  will  exceed  a  comparatively 
small  amount,  the  district  board  must  first  obtain  the  opinion 
of  the  Board  of  Appeal  for  the  whole  country  consisting  of  seven 
members,  viz.:  A  Chairman  appointed  by  the  Minister  of 
Justice,  two  members  elected  by  the  Folketing,  two  by  the  Lands- 
ting  and  two  by  the  Supreme  Court  among  its  members.  There 
is  also  established  another  board  of  five  members,  three  of  whom 
are  appointed  by  the  Minister  of  Instruction  with  the  advice  of 
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the  faculty  of  mathematics  and  of  natural  sciences  of  the  Uni- 
versity of  Copenhagen,  and  the  remaining  two  by  the  Minister 
of  Justice  who,  before  making  the  appointments,  may  seek  the 
advice  of  such  societies  and  institutions  the  object  of  which  is  the 
conservation  of  nature,  etc.  This  latter  board  must  be  consulted, 
before  any  conservation  can  be  decreed  for  scientific  reasons,  and 
in  case  the  board  does  not  recommend  such  conservation,  it  can- 
not be  ordered.  In  other  cases,  the  local  boards  have  the  right  to 
consult  this  board,  but  are  not  bound  by  its  opinion.  The  law 
contains  the  necessary  provisions  for  the  up-keep  of  the  places, 
etc.,  conserved,  for  the  payment  of  the  cost  thereof,  for  the  dis- 
tribution of  the  damages  awarded  among  owners  and  tenants,  for 
the  recording  of  agreements,  awards  and  decrees,  for  the  service 
of  notices  and  appeals,  of  amendments  to  and  cancellation  of  the 
same,  and  specific  rules  for  the  prevention  of  and  abatement  of 
advertising  signs  and  similar  nuisances  within  the  protected  area. 
All  legal  questions  arising  under  the  operation  of  the  law  must 
be  referred  to  the  courts  rei  sitae  for  decision. 

Law  No.  183,  March  31,  1917,  is  a  law  for  the  control  of  rooks 
which  often,  by  setting  up  large  breeding  colonies,  do  great 
damage  to  trees,  and  to  crops  for  miles  around.  Upon  complaint 
made  to  the  municipal  authorities,  it  becomes  their  duty  to  call 
upon  the  owner  of  the  woodland  where  the  breeding  colony  is 
located  to  abate  the  nuisance,  he  to  be  compensated  for  the  work 
involved  when  accomplished  to  the  satisfaction  of  a  committee  of 
councils  appointed  for  the  purpose.  Where  agreement  as  to 
compensation  cannot  be  reached,  or  the  work  is  not  done  properly, 
or  the  owner  refuses  to  act,  the  case  is  referred  to  the  District 
Council  which  proceeds  to  abate  the  nuisance  with  as  little 
annoyance  and  damage  to  the  owner  as  possible  and  pays  him 
compensation  for  all  damages  done  to  trees,  fences  and  crops 
caused  by  the  extermination  of  the  colony. 

Law  No.  347,  June  2, 1917,  is  an  amendment  to  the  law  of  May 
28,  1880,  about  drainage  and  use  of  water,  and  makes  the  neces- 
sary provisions  for  the  expenses  incurred  where  it  becomes  neces- 
sary to  pump  out  the  surplus  water,  because  a  natural  outlet 
cannot  be  obtained,  and  for  the  distribution  of  these  expenses 
among  the  owners  of  the  properties  benefited  thereby. 
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Law  No.  352,  June  2, 1917,  gives  rules  for  settlement  between 
owner  and  tenant  under  leases  for  life  or  for  at  least  25  years, 
where  the  tenant  has  erected  buildings  on  the  land,  although 
under  no  obligation  to  do  so  under  his  lease  the  details  of  these 
rules  do  not  appear  to  be  of  general  interest. 

Law  No.  242,  May  8,  1917,  about  contracts  is  practically 
identical  with  the  Swedish  law  upon  the  same  subject  of  June  11, 
1915.  It  is  the  "  General  Part "  of  the  law  of  contracts  expressed 
in  sections  and  in  the  form  of  a  statute,  and  differs  very  little 
from  what  had  previously  been  the  common  law  of  the  land  as 
developed  by  legal  writers  and  the  decisions  of  the  courts,  al- 
though various  moot  questions  have  been  settled  thereby. 
Chapter  I  gives  rules  for  "  Entering  into  Contracts,"  for  offer 
and  acceptance.  Chapter  II  concerns  agency  under  specific 
power-of  attorney.  Chapter  III  deals  with  the  reasons  for  termi- 
nation and  invalidation  of  contracts,  and  Chapter  IY  contains 
"  General  Rules." 

Law  No.  243,  same  date,  is  very  nearly  the  same  as  the  Swedish 
law  of  April  18,  1914,  and  the  Norwegian  law  of  June  30,  1916. 
It  deals  with  commission  merchants,  resident  general  agents  and 
commercial  travelers.  Like  the  law  just  mentioned,  it  contains 
very  little  beyond  a  codification  of  rules  already  in  force. 

Law  No.  244,  same  date,  is  about  Installment  Sales  of  Personal 
Property,  and  is  very  nearly  identical  with  the  Swedish  law  of 
June  11,  1915,  and  the  Norwegian  law  of  July  21,  1916,  except 
that  the  rules  of  enforcement  are  different  on  account  of  the 
different  systems  of  procedure  in  the  three  countries.  This  law 
is  also,  in  the  main,  a  codification  of  the  common  law  as  pre- 
viously existing. 

Denmark  has  never  had  a  corporation  law  until  Law  No.  468, 
September  29,  1917,  about  "  Aktieselskaber,"  that  is,  "  Corpora- 
tions for  Profit."  Heretofore  such  corporations  have  been  gov- 
erned by  the  common  law  of  the  land  and  certain  specific  laws 
about  registration,  etc.  The  new  act  has  been  rather  severely 
criticised  by  competent  authorities,  and  various  amendments  to 
it  may  be  expected  within  the  next  few  years. 

Excepted  from  the  operation  of  the  act  are  the  so-called 
"  Andelsselskaber,"  that  is,  co-operative  associations,  working 
for  a  profit,  but  only  in  purchasing  and  selling  for  its  members 
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for  their  personal  use,  and  distributing  the  profits  among  the 
members  in  proportion  to  their  individual  shares  in  the  total 
turn-over,  in  other  words,  associations  for  gain  who  do  not  trade 
in  the  generally  accepted  meaning  of  the  word.  These  Andeto- 
selskaber  represent  the  innumerable  co-operative  associations 
among  the  Danish  farmers  and  laboring  classes. 

In  order  to  obtain  the  incorporation  of  an  Aktiesesskab,  there 
must  be:  (a)  Articles  of  incorporation;  (b)  by-laws  contain- 
ing provisions  about  officers,  directors  and  auditors;  (c)  the 
capital  stock  must  have  been  subscribed ;  (d)  registration  of  the 
corporation  in  the  registration  index.  A  minimum  capital  is 
required  in  all  cases.  The  Articles  of  Incorporation  must  con- 
tains: 1,  The  name  of  th6  corporation,  the  place  of  its  main 
office  and  its  object;  2,  the  amount  of  the  capital  stock,  specifying 
the  minimum  amount  required  for  the  company  to  commence 
business;  3,  how  much  of  the  capital  the  incorporators  have  sub- 
scribed for,  and  how  the  balance  is  to  be  obtained,  whether  by 
means  of  a  published  prospectus  and  invitation  to  subscribe,  or 
by  private  solicitation;  4,  the  maximum  amount  of  the  cost  of 
incorporation,  including  a  statement' whether  the  incorporators 
are  entitled  to  compensation  for  their  services  in  organizing, 
etc. ;  5,  whether  there  are  any  preferred  shares  and  shareholders; 
6,  whether  the  stockholders  shall  be  bound  to  have  their  shares 
redeemed  by  the  corporation,  and  if  so,  under  what  circum- 
stances; 7,  whether  the  transferability  of  the  stock  is  limited; 
8,  whether  any  dhares  are  to  be  issued  payable  to  bearer;  9, 
whether  an  existing  business  or  specific  property  are  being  taken 
over  by  the  company,  and  in  such  case,  how  the  value  thereof  has 
been  fixed,  and  whether  payment  therefor,  in  full  or  in  part,  is 
being  made  by  transfer  of  stock  in  the  company.  There  must  be 
held  a  meeting  of  organization,  notice  of  which  must  be  given  by 
the  incorporators  to  all  persons  having  subscribed  for  stock. 
This  meeting  adopts  the  by-laws  and  elects  the  officers,  directors 
and  auditors.  In  cases  of  public  invitation  to  subscribe,  such 
invitations  must  contain  an  exact  copy  of  the  articles  of  incorpo- 
ration, the  rules  contained  in  the  by-laws  as  to  the  right  to  vote 
of  the  stockholders,  the  names  of  the  officers,  directors  and 
auditors,  the  face  value  of  the  shares,  the  price  at  which  they  are 
offered  for  sale,  the  place  and  time  for  handing  in  subscriptions, 
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the  manner  in  which  these  axe  to  be  paid,  what  is  to  be  done  in 
case  of  over  subscriptions,  and  the  names  of  the  newspapers  in 
which  the  result  of  subscription  will  be  published.  The  articles 
of  incorporation  must  be  forwarded  for  registration  within  four 
months  from  their  date.  An  unregistered  "  Aktieselskab  "  can- 
not acquire  or  assume  any  legal  rights  or  obligations.  The  other 
rules  contained  in  the  law  are  not  of  general  interest,  except  that 
the  number  of  incorporators  must  be  at  least  three,  and  that  the 
law  does  not  seem  to  require  that  these  must  be  Danish  citizens. 
The  rules  about  foreign  corporations  doing  business  in  Denmark 
are  contained  in  Sees.  42  and  43  to  46.  Under  these  sections 
(provided  Danish  corporations  axe  treated  as  favorably  in  the 
foreign  country)  any  foreign  corporation,  lawfully  existing  under 
the  laws  of  its  home  country,  may  retail  a  branch  in  Denmark  and 
there  carry  on  its  business  (except  retail  trade)  provided  the 
branch  is  under  the  management  of  one  or  more  persons  domiciled 
in  Denmark,  and  whose  signature  or  signatures  are  necessary  and 
sufficient  to  bind  the  company  in  its  Danish  transactions  (seals 
are  not  used  or  required  under  Danish  law). 

The  new  Danish  Constitution  of  June  5,  1915,  took  effect  May 
6,  1918,  under  the  provisions  of  Law  No.  166,  March  27,  1917. 
As  it  will  be  remembered,  the  constitution  gives  to  women  equal 
suffrage  rights  with  men,  and  makes  them  eligible  to  all  elective 
positions,  including  as  members  of  the  Eigsdag. 

On  January  17, 1917,  the  ratifications  of  the  treaty  for  the  sale 
of  the  Virgin  Islands  to  the  United  States  were  exchanged  at 
Washington.  Law  No.  374,  July  31,  1917,  appropriates  money 
to  pay  the  costs  and  expenses  connected  with  the  transfer  and  the 
winding  up  of  the  Danish  connection  with  the  islands,  including 
pensions  to  the  government  officers  and  employees. 

In  Denmark,  not  only  must  the  government  at  the  beginning  of 
each  regular  session  of  the  Eigsdag  (October)  submit  to  the 
Folketing  a  full  budget  for  the  next  financial  year  (beginning 
April  1)  which  is  done  in  the  form  of  a  general  finance  bill,  which 
also  contains  a  statement  of  assets  and  liabilities,  but  also  a  full 
itemized  statement  of  receipts  and  expenditures,  under  the 
various  heads  of  the  budget,  for  the  financial  year  last  closed. 
This  statement  is  then  audited  by  four  auditors  chosen,  two  by 
each  Ting,  generally  among  its  members.    The  various  ministers 
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and  all  departmental  officers  are  bound  to  furnish  the  auditors 
all  vouchers  and  exhibits  required  for  a  proper  audit,  as  well  as 
to  appear  and  give  personal  explanations  when  required.  If  it 
should  be  found  that  appropriations  have  been  exceeded,  that 
money  has  been  expended  without  appropriation,  or  that  measures 
for  which  money  had  been  appropriated  have  not  been  carried 
out,  the  auditors  in  their  report  mark  such  items  either  "  passed  " 
or  "  not  passed,"  but  the  final  decision  rests  with  each  Ting.  In 
case  the  accounts  are  approved,  the  respective  ministers  are,  by  a 
vote  of  each  Ting,  given  their  "  discharge ";  if  exceptions  are 
made,  this  means  that  the  respective  minister  is  considered  per- 
sonally responsible  and  may  be  prosecuted,  civilly  and  criminally, 
before  the  Rigsret  (Court  of  Impeachment).  Law  No.  180, 
March  31,  1917,  regulates  this  auditing  of  the  state's  accounts, 
partly  codifying  the  existing  rules,  partly  amending  and  modify- 
ing them. 

The  balance  of  the  legislation  of  1917  does  not  appear  to  call 
for  special  notice.  By  far  the  greater  part  of  it  deals  with  con- 
ditions created  by  the  war,  and  is  temporary  by  its  nature  and  in 
most  cases  expressly  made  so.  The  largest  part  thereof  is  obsolete 
by  now. 

Legislation,  1918. 

Outside  of  numerous  war  condition  acts,  the  1918  legislation 
has  been  rather  meagre  as  to  the  number  of  laws  passed,  but  some 
of  these  are  quite  important,  and  of  general  interest. 

The  law  mentioned  above,  putting  the  constitution  in  effect, 
was  repealed,  and  by  a  new  Law  No.  76,  February  19,  1918, 
the  date  for  the  constitution  coming  into  force  was  advanced  to 
April  21,  1918. 

The  law  of  probably  most  universal  interest  is  Law  No.  619, 
November  30,  1918,  whereby  was  born,  if  not  a  new  nation,  at 
least  a  new  European  state.  Prior  to  1874,  Iceland  was,  what  in 
England  would  be  called,  a  crown  colony  of  Denmark.  In  that 
year,  it  was  granted  a  constitution  whereby  a  large  measure  of 
local  self-government  was  provided,  but  Iceland  remained  a 
dependency  of  Denmark.  little  by  little  its  independence  was 
increased,  and  by  the  above-cited  act  "  Danish-Icelandic  Federa- 
tion Act "  it  has,  for  all  main  purposes  become  an  independent 
state.    The  act  went  into  effect  December  1,  1918.    This  act  of 
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federation  is  peculiar  in  this  that  it  provides  for  its  own  revision 
and  eventual  cancellation.  Such  revision  cannot  take  place  prior 
to  1941,  but  thereafter  either  the  Bigsdag  and  the  Alting  may 
demand  that  negotiations  be  opened  for  its  revision.  In  case, 
during  the  three  years  next  following,  an  agreement  about  the 
revision  has  not  been  reached,  either  legislature  may  denounce 
the  federation,  provided  that  at  least  a  two-thirds  majority  of 
either  the  Bigsdag  or  the  Alting  votes  in  the  affirmative,  and  that 
by  a  referendum  to  the  voters,  such  denunciation  is  approved  by 
three-fourths  of  the  votes  cast  at  an  election  in  which  at  least 
three-fourths  of  all  the  qualified  voters  have  participated.  Part  I 
of  the  act  declares  Denmark  and  Iceland  to  be  free  and  sovereign 
states,  federated  under  a  joint  king  and  under  the  stipulations 
of  the  act.  Part  II  declares  that  Danes  and  Icelanders  shall  have 
the  right  of  citizenship  in  either  state  without  naturalization, 
that  the  citizens  of  either  are  exempt  from  conscription  by  the 
other,  that  the  fisheries  on  the  sea  territories  of  either  state  shall 
remain  open  to  the  citizens  of  both,  that  ships  of  either  nation 
shall  have  the  same  rights  as  those  owned  by  natives  in  the  ports, 
etc.,  of  the  other,  and  that  in  their  trade  relations  the  "most 
favored  nation  "  clause  shall  rule.  The  policing  of  the  territorial 
waters  of  Iceland  is  assumed  by  Denmark,  at  least  temporary,  as 
Iceland  has  no  navy,  or  revenue  cutters.  Part  III  enacts  that  the 
foreign  affairs  of  Iceland  shall  be  managed  by  the  Danish  Min- 
istry of  Foreign  Affairs.  In  order  to  secure  for  Iceland  a  proper 
influence  upon  such  management,  it  is  stipulated  that  Iceland 
may  send  a  resident  commissioner  who  shall  be  considered  an 
officer  of  the  ministry;  further,  at  Iceland's  request,  ministers 
plenipotentiary  and  consuls  may  be  appointed  in  places  where 
Denmark  does  not  maintain  such  officers;  experts  in  Icelandic 
affairs  may  be  attached  to  missions  already  existing;  and,  with  the 
consent  of  the  Minister  of  Foreign  Affairs,  may  send  delegates  to 
foreign  nations  to  negotiate  about  matters  of  special  interest  to 
Iceland.  The  monetary  system  remains  as  heretofore,  as  long  as 
the  Scandinavian  Monetary  Union  shall  remain  in  force  but, 
subject  hereto,  Iceland  may  open  its  own  mint  and  coin  its  own 
money.  The  Supreme  Court  of  Denmark  remains  the  Supreme 
Court  of  Iceland,  until  the  latter  shall  have  organized  its  own 
Supreme  Court.  In  the  meantime,  one  of  its  13  justices  must 
12 
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always  be  an  Icelander.  Part  IV.  All  contributions  in  money 
heretofore  made  by  Denmark  to  Iceland  are  abolished,  and  all  of 
the  privileges  and  special  benefits  for  Icelandic  students  at  the 
University  of  Copenhagen  are  abrogated.  On  the  other  hand, 
Denmark  undertakes  to  establish  two  endowment  funds  of  one 
million  Kroner  each,  one  at  the  University  of  Reykjavik  and  the 
other  at  the  University  of  Copenhagen,  the  purpose  and  object  of 
both  of  which  shall  be:  to  strengthen  the  spiritual  ties  between 
Iceland  and  Denmark,  to  assist  Icelandic  research  and  science, 
and  to  help  Icelandic  students.  For  the  purpose  of  maintaining 
and  strengthening  the  political  relations  between  the  two 
countries,  the  act  creates  a  board  of  six  members,  three  of  whom 
are  elected  by  the  Alting  and  three  by  the  Rigsdag.  This  board 
has  various  duties  and  privileges.  All  bills  for  the  carrying  out  of 
the  provisions  of  Federation  Act,  must  be  submitted  to  the  board 
for  its  opinion  and  report,  before  they  are  introduced  in  either 
legislature;  further,  all  such  bills  which,  while  they  directly  con- 
cern the  separate  affairs  of  one  of  the  states  only,  still  indirectly 
affect  the  affairs  of  the  other,  must  likewise  be  submitted  to  the 
board.  The  duty  is  also  imposed  upon  the  board,  to  take  the 
necessary  steps  to  have  drafted  such  legislation  which  will  further 
co-operation  among  the  two  countries,  and  to  co-operate  in  the 
labor  for  obtaining  uniform  Scandinavian  legislation. 

As  to  disputes  which  may  arise  about  the  interpretation  of  the 
Act  of  Federation,  and  which  cannot  be  settled  through  negotia- 
tions betwen  the  two  governments,  these  must  be  referred  to  a 
Board  of  Arbitration  consisting  of  four  members,  two  of  whom 
are  appointed  by  the  respective  governments,  and  the  other  two 
by  the  respective  courts  of  highest  jurisdiction.  These  arbitrators 
vote  as  individuals,  and  decide  by  a  majority  vote.  In  case  of 
a  tie,  a  fifth  member  is  added,  chosen  alternatively  by  the  Swedish 
and  the  Norwegian  governments.  By  the  final  clause  of  the  act, 
Iceland  declares  itself  perpetually  neutral,  and  renounces  a  naval 
ensign  or  flag. 

Corresponding  to  the  1917  act  about  nature-conservation,  is 
Law  No.  137,  March  12,  1918,  about  conservation  of  buildings  of 
artistic  and  (or)  historic  value  and  importance.  The  act  pro- 
vides for  a  Board  of  Building- Viewers  of  five  members,  among 
whom  must  be  one  museum  director,  one  architect  and  one  lawyer, 
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and  which  is  appointed  by  the  Minister  of  Instruction.  This 
board  prepares  two  lists  of  bitfldings :  (a)  Of  such,  the  cultural 
value  of  which  is  particularly  evident;  and  (b)  of  such,  the  value 
of  which  is  less  evident,  but  the  conservation  of  which  is  still 
important.  On  the  basis  of  these  lists  the  minister  prepares  two 
similar  lists,  .and  his  decision  in  the  matter  is  final  and  cannot 
be  brought  before  the  court  for  revision. 

The  legal  effect  of  a  building  having  been  entered  on  either 
list  is  that  the  owner  cannot  demolish  it  without  the  consent  of 
the  board  of  viewers.  If  the  board  finds  that  the  building  ought 
to  be  preserved,  it  refers  the  matter  to  the  minister,  and  in  case 
he  agrees  with  them,  he  must  apply  to  the  Eigsdag  for  the  neces- 
sary appropriation  for  the  acquisition  of  the  title  to  the  property, 
if  need  be  by  exercise  of  the  right  of  eminent  domain. 

The  owners  of  the  buildings  of  list  (a)  have  further  restric- 
tions and  duties  imposed  upon  them.  They  are  responsible  to 
the  state  for  damage  to  the  building  caused  by  and  with  their 
consent,  as  well  as  for  neglefct  to  keep  it  in  repair.  The  board 
of  viewers,  in  such  cases,  has  the  right  to  cause  the  necessary 
repairs  to  be  made,  and  to  collect  the  cost  from  the  owner  by 
means  of  distress.  On  the  other  hand,  the  owner  is  not  allowed  to 
make  such  repairs  to  the  building  which  would  amount  to  altera- 
tions, unless  he  has  obtained  the  previous  consent  of  the  board. 
In  giving  such  consent,  the  board  may  prescribe  a  plan  according 
to  which  the  work  must  be  done,  and  if  such  plan  will  result  in  an 
increase  in  labor  and  cost,  the  matter  is  referred  to  the  minister 
who,  if  he  approves  the  plan,  is  authorized  to  pay  the  excess  cost. 

In  case  of  the  buildings  on  list  (b)  the  owner  must  report  to 
the  board  before  he  commences  to  make  alterations.  The  board 
then  makes  its  recommendations  about  how  the  work  ought  to 
be  done  so  as  to  preserve  the  style,  general  character  and  historic 
value  of  the  building,  but  the  owner  is  at  liberty  to  disregard  the 
advice  given,  provided  he  first  notifies  the  board  of  his  decision 
to  that  effect: 

In  Danish  real  estate  law,  there  has  come  down  from  the  middle 
ages  quite  a  number  of  cases  of  emphyteusis,  and  quite  an  addi- 
tional number  have  been  created  in  more  recent  times,  when  the 
landlords  sold  to  their  tenants.  This  emphyteusis  takes  various 
forms,  the  most  common  of  which  are  the  so-called  Arvefaeste, 


Digitized  by 


Google 


336    The  American  Bar  Association  Journal 

that  is,. a  perpetual  lease  to  the  tenants  and  his  heirs  (but  not  to 
his  assigns)  and  Arvefaeste  with  right  to  sell  and  to  mortgage, 
which  is  a  perpetual  lease  to  the  tenant  his  heirs  and  assigns. 
Both  of  these  forms  of  tenancy  are  recognized  as  ownership  with 
certain  limitations  (a  sort  of  base  fee).  Under  some  of  these 
leases,  no  rent  is  paid  but  only  a  certain  sum  at  each  change  of 
ownership.  This  sum  is  called  a  recognition  (in  recognitione 
dominii)  the  fiction  being  that  while  the  tenant  has  dominium 
f  ructus,  the  holder  of  the  "  recognition  "  still  retains  dominium 
fundi.  In  other  cases  a  certain  annual  payment  is  made,  in  grain, 
honey,  chickens,  hares,  deer,  money,  or  in  any  or  all  of  these  or 
similar  things  of  value,  either  in  conjunction  with  or  without  the 
above-mentioned  recognition.  The  landlord  cannot  change  the 
terms  of  the  lease,  neither  can  the  tenant,  and  all  of  the  charges 
are  generally  quite  low,  but  in  course  of  time  these  perpetual 
so-called  ground  burdens  have  become  as  much  as  a  nuisance  as 
the  Philadelphia  irredeemable  ground  rents.  A  great  many  of 
them  have  disappeared  through  agreements  of  redemption  but, 
as  every  one  who  has  dealt  with  holders  of  irredeemable  ground 
rents  has  learnt  to  his  sorrow,  in  a  number  of  cases  such  agree- 
ments cannot  be  obtained,  unless  the  owner  of  the  property 
charged  is  prepared  to  submit  to  extortion.  In  many  cases  such 
ground  burdens  are  held  in  fee  tail,  or  by  religious,  charitable 
institutions  and  other  trusts,  and  it  is  often  doubtful  whether 
and  by  whom  a  lawful  deed  of  extinguishment  can  be  given.  Now 
Law  No.  505,  September  28,  1918,  about  the  redemption  of 
ground  burdens  has  given  a  remedy.  The  details  of  the  law  are 
probably  not  of  general  interest,  conditioned  as  they  are  upon 
specific  Danish  law.  It  may  be  stated,  however,  that  both  parties 
have  the  right  to  demand  extinguishment,  both  giving  three 
months  notice  to  the  next  ensuing  January  1.  The  owner  of  the 
property  charged  may,  however,  if  the  notice  has  been  given  by 
the  holder,  postpone  the  actual  redemption  until  two  years  there- 
after, he  in  the  meantime  paying  4£  per  cent,  as  interest  on  the 
redemption  money,  payable  half-yearly. 

Among  the  other  acts  passed,  we  shall  mention  but  one :  Law 
No.  149,  March  20, 1918,  about  automobiles  and  tractors,  and  of 
the  act  we  shall  call  attention  to  but  one  section  which  provides, 
that  the  owner  of  each  auto  vehicle,  at  the  time  of  obtaining  his 
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license  must  prove  that  he  has  taken  out  liability  insurance  in  a 
recognized  liability  company,  for  a  minimum  amount  varying 
according  to  the  character  of  the  vehicle.  The  policies  for  such 
insurance  partake  of  the  nature  of  an  indemnity  bond  given  by  a 
public  officer  or  trustee  and  remains  for  the  benefit  of  all  persons 
establishing  claims  for  damages  against  the  insured  for  such 
claims  which,  under  the  law,  become  a  lien  on  the  machine,  even 
if  the  owner  is  not  personally  liable.  In  other  words,  as  we  would 
express  it,  the  person  injured  is  given  a  right  of  action  directly 
against  the  insurance  company. 

A.  T. 
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Manresa  y  Navarro  ( Jos6  Maria) .  Comentarios  al  Codigo  civil 
espanol,  tomo  IX,  Arts.  1316-1444. 
This  is  the  third  edition  of  this  voluminous  work,  the  prepara- 
tion of  which  has  enlisted  the  talents  of  a  large  number  of  the 
greatest  legal  authorities  of  the  Peninsula!  So  painstaking  and 
thorough  have  been  the  labors  of  the  editors,  that,  when  finally 
completed,  the  Civil  Code  of  Spain  will  unquestionably  require 
no  commentaries  for  many  years  to  come.  This  volume  treats 
of  the  various  conditions,  privileges,  and  obligations  attaching 
to,  or  resulting  from  the  marital  relation,  such  as  contracts; 
donations;  dowry  in  all  its  aspects,  including  its  bestowal,  admin- 
istration of  usufruct,  and  resolution ;  the  community  of  property 
vested  in  husband  and  wife  with  its  various  rights  and  liabilities, 
and  its  management;  and  the  separation  of  property  during 
marriage.  (Libreria  de  Fernando  P6, 15  Puerta  del  Sol,  Madrid, 
4to.    Price  14  pesetas.) 

Tribunates  para  ninos.  Por  varios  redactores  y  colaboradores  de 
la" Revista  de  los  Trilwwles" 
An  excellent  little  book  on  children's  courts  established  in 
Spain  by  special  enactment  during  the  years  1918,  1919.  The 
expediency  of  having  separate  tribunals  for  the  trial  of  juvenile 
offenders,  thereby  separating  them  from  association  with  hard- 
ened criminals,  and  rendering  their  reformation  more  practicable, 
seems,  in  recent  years,  to  have  been  recognized  by  jurists  and 
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legislators  in  most  civilized  countries.  The  Spanish  laws  enacted 
on  this  subject  are  given  in  full  with  copious  notes  and  reports, 
preceded  by  an  introduction  explanatory  of  the  objects  and  effects 
of  such  legislation.  (Libreria  de  Fernando  F6, 15  Puerta  del  Sol, 
Madrid,  12mo.    Price  2.50  pesetas.) 

Maroto  (E.  P.  Felipe).  Instituciones  de  Derecho  Canonico  de 
conformidad  con  el  nuevo  Codigo,  Tomo  III,  obra  traducida 
al  castellano  por  el  R.  P.  Jesus  Lopez  Alijarde. 
Although  the  Catholic  Church,  either  as  a  part  ef  the  govern- 
ment, or  in  its  capacity  of  spiritual  dictator  of  its  adherents,  is 
far  from  possessing  the  enormous  and  irresponsible  authority  it 
formerly  exerted  and  often  abused,  it  still  exerts  great  influence 
over  the  minds  and  conduct  of  the  people  of  the  Spanish  penin- 
sula, and  this  is  especially  true  of  the  lower  classes.  Much  of  its 
property  has  been  confiscated.  Its  revenues  have  been  materially 
diminished,  and  the  massive  coffers,  as  large  as  ordinary  trunks, 
which,  chained  to  the  columns  of  the  magnificent  cathedrals, 
were  once  filled  to  overflowing  with  the  gold  and  silver  brought 
by  devout  explorers  and  conquerors  from  the  New  World,  now 
rattle  loudly  when  a  small  copper  or  silver  coin  is  occasionally 
dropped  into  their  capacious  depths.  The  number  of  the  clergy 
has  been  greatly  reduced,  and  the  barbaric  display  of  its  festivals 
prosent  but  a  faint  reminiscence  of  its  former  splendor.  But, 
despite  the  disadvantages  of  poverty,  lukewarmness,  and  agnosti- 
cism, which  have  substantially  curtailed  her  resources,  and  un- 
dermined her  authority,  the  Church  enjoys  no  inconsiderable 
amount  of  her  former  prestige  in  matters  temporal  as  well  as 
spiritual.  The  Spanish  monarch  is,  as  of  old,  "The  Most 
Catholic  King."  The  immense  ecclesiastical  establishments, 
chapels,  cathedrals,  monasteries,  convents,  episcopal  palaces, 
still  rear  their  imposing  facades  in  the  most  desirable  locations 
of  the  national  and  provincial  capitals.  The  robe  and  cowl  of 
priest,  friar,  and  nun,  axe  always  conspicuous  objects  in  every 
assemblage,  in  every  thoroughfare.  The  clerical  adviser  has 
still  much  to  say  in  the  most  important  concerns  of  life,  birth, 
marriage,  the  education  of  children,  the  final  and  solemn  prepa- 
ration for  eternity.  Under  these  circumstances,  it  is  not  strange 
that  the  law  of  this  time-honored  organization  should  be  regarded 
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with  the  highest  veneration,  but  it  is  remarkable  that  its  publica- 
tion, heretofore  restricted  to  a  learned  language,  should  now  be 
authorized  in  the  idiom  of  the  people,  which  shows  that  the  pro- 
gressive spirit  of  the  age  has  affected  even  those  sacred  precepts 
of  canonical  discipline  derived  from  papal  inspiration  and  the 
alleged  infallible  sources  of  ecclesiastical  tradition. 

The  work  is  accurately  translated,  and  will  impart  to  members 
of  the  Catholic  communion  in  Spain  and  elsewhere  much  infor- 
mation concerning  the  rules  to  be  observed  in  their  relations  to 
the  church.  (Libreria  de  Fernando  F6,  15  Puerta  del  Sol, 
Madrid,  4to.    Price  7.50  pesetas.) 

Andres  Grafia  (D.  Victoriano).    Cementerios  y  Sepetios. 

An  excellent  little  treatise  on  the  legislation  concerning  ceme- 
teries, interments,  the  inviolability  with  which  burial  places 
should  be  regarded,  including  all  the  regulations  imposed  by 
both  the  Civil  and  Canon  Law,  with  special  reference  to  those 
demanded  by  sanitary  considerations.  (Libreria  de  Fernando 
Fe,  15  Puerta  del  Sol,  Madrid,  4to.    Price  2  pesetas.) 

Ruiz  Batan  (M.).  Las  compafiias  mercantUes  de  responsdbilidad 
limitado  y  muestro  Cddogo  de  comercio. 
This  is  a  small  but  complete  work  on  the  rights  and  responsi- 
bilities of  joint-stock  companies  of  limited  liability,  as  defined 
and  regulated  by  the  Spanish  Commercial  Code.  It  is  a  veritable 
multum  in  parvo,  and  its  rules  and  references  cannot  but  prove 
to  be  extremely  useful  to  the  profession.  (Libreria  de  Agustin 
Bosch,  5  Honda  de  la  Universidad,  Barcelona,  4to.  Price  3 
pesetas.) 

Medina  (L.)  y  Maranon  (M.).  Leyes  Administrativas  de 
Espana. 
This  collection  of  statutes  and  royal  decrees  relating  to  the 
administration  of  the  various  departments  of  the  Spanish  Gov- 
ernment, is  one  of  the  most  valuable  and  important  legal  publica- 
tions which  has  in  recent  years,  been  published  in  the  Peninsula. 
It  is  in  several  parts,  and  covers  the  organization  and  proceed- 
ings of  the  subordinate  officers  of  the  Ministry  of  Justice;  the 
method  to  be  employed  in  taxing  the  real  property  of  the  king- 
dom, in  both  city  and  country;  the  law  of  weights  and  measures; 
and  the  rules  formulated  by  the  Cortes  for  the  guidance  of  the 
various  civil  functionaries  of  the  state.     These  have  alreadv 
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appeared;  the  part  issued  in  1919  treats  of  the  regulations  gov- 
erning electrical  installations.  (Libreria  de  Augustin  Bosch,  5 
Ronda  de  la  Universidad,  Barcelona,  4to.    Price  8.50  pesetas.) 

Boix  (J.  M.).    Elementos  de  Hacienda  publica. 

This  volume  contains  the  lectures  on  the  Public  Treasury, 
delivered  before  the  students  of  the  University  of  Barcelona, 
during  the  college  course  of  1918,  1919.  The  subject  is  treated 
with  great  ability  and  learning,  and  the  work  will  form  a  valuable 
addition  to  any  law  library.  (Libreria  de  Augustin  Bosch,  5 
Eonda  de  la  Universidad,  Barcelona,  4to.    Price  17.50  pesetas.) 

Esteve,  El  Regim  Juridic  de  Cataiunya. 

Critica  y  Reformas  que  deben  irdroducirse  en  el  vigente  Codigo 
de  Comercio. 
These  books,  the  first,  written  in  the  Catalan  dialect,  on  the 
legal  practice  in  the  province;  and  the  second,  on  the  reforms 
which  should  be  introduced  into  the  existing  Code  of  Commerce, 
cannot  fail  to  be  of  great  interest  to  the  people  of  the  Spanish 
provinces  bordering  on  the  Mediterranean,  in  view  of  the  former 
and  present  flourishing  condition  of  the  trade  of  Catalonia,  whose 
supremacy  in  that  respect  dates  back  to  the  Middle  Ages,  when 
the  greater  part  of  Europe  was  given  up  to  barbarism.  An 
appendix  on  the  History  of  Mercantile  Law  is  added,  which  does 
ample  justice  to  the  shrewdness  and  enterprise  of  the  Catalonian 
bankers  and  merchants  of  both  ancient  and  modern  times. 
(Libreria  de  los  Hijos  de  Reus,  Canizares  3  duplicado,  Madrid. 
Price  1.25  and  6  pesetas.) 

Lopez  Nunez  (A.).  Tratado  Legal  sobre  los  mudos  por  el  Licen- 
ciado  Lasso. 
This  is  the  publication  of  an  ancient  manuscript,  by  a  dis- 
tinguished authority,  and  treats  of  the  legal  rights  and  liabilities 
of  deaf  mutes.  The  topic  is  handled  in  a  masterly  way,  and  it  is 
difficult  to  believe  that  the  work  is  not  of  recent  origin,  so  accurate 
are  its  conclusions,  and  so  applicable  to  the  unfortunate  class 
whose  condition  excludes  them  to  a  large  extent  from  the  advan- 
tages of  social  intercourse.  It  is  preceded  by  an  excellent  intro- 
duction explanatory  of  the  principal  points  of  the  treatise,  and 
commendatory  of  its  execution.  (Libreria  de  los  Hijos  de  Rerus, 
Canizares  3  duplicado,  Madrid.    (Price  8  pesetas.) 

S.  P.  S. 
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SWITZERLAND. 

The  year  has  been  marked  by  notable  constitutional  progress 
as  well  as  by  much  important  legislation  by  the  cantonal  councils 
and  the  national  parliament;  in  the  fields  of  international  rela- 
tions, also,  there  has  been  much  activity,  the  most- important 
result  of  which  has  been  the  express  reaffirmance  of  Switzerland's 
neutrality  in  the  Treaty  of  Peace  together  with  the  institution 
of  negotiations  with  France  looking  to  the  abrogation  of  the 
neutralization  accorded  in  1815  to  Upper  Savoy,  and  adjustment 
of  vexed  questions  arising  through  the  creation  by  the  Congress 
of  Vienna  of  tariff-free  zones  along  the  French  and  Sardinian 
frontiers  of  that  period. 

National  constitutional  change  has  been  signalized  by  the  put- 
ting into  practical  operation  of  an  amendment  approved  by 
popular  vote  October  13,  1918,  which  revised  Art.  73  of  the 
constitution  and  brought  elections  to  the  National  Council  under 
the  rule  of  the  principle  of  proportional  representation.  On 
August  10,  1919,  a  referendum  vote  approved  the  Federal  Coun- 
cil's proposal  to  fix  the  first  election  under  the  new  principle  for 
October  26,  1919,  although  by  so  doing  a  year  of  the  then  exist- 
ing National  CounciFs  life  would  necessarily  be  cut  off,  since  that 
body  had  been  chosen  for  a  three-year  term  in  the  autumn  of  1917. 
The  new  legislative  body  is  the  25th  elected  pursuant  to  the  con- 
stitution of  1848  as  revised  in  1874.  A  feature  of  the  new  council 
is  found  in  the  presence  of  a  number  of  members  past  middle 
life;  Zurich  sends  one  member  77  years  of  age.  The  plan  of 
proportional  representation  now  adopted  is  intended  to  illustrate 
the  theory  in  its  most  complete  form  and  thus  to  invariably  secure 
a  proportionate  vote  for  minority  groups;  the  system  recently 
approved  in  France,  however,  is  less  radical  in  that  it  allows  a 
complete  preponderance  to  a  party  obtaining  at  the  polls  an  abso- 
lute majority. 

By  way  of  sequel  to  the  constitutional  amendment  approved 
October  25,  1908,  which  gave  the  federal  government  control  of 
Switzerland's  water  power,  there  has  now  been  adopted  by  vote 
taken  on  May  4,  1919,  the  addition  of  a  section  to  Art.  24  of  the 
constitution,  to  be  known  as  Art.  24ter :  "  Legislation  touching 
navigation  lies  within  the  competence  of  the  confederation."  This 
highly  important  constitutional  change  is  intended  to  facilitate 
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the  proposed  expansion  of  facilities  for  communication  by  water 
throughout  Swiss  territory,  the  long-planned  Ehine-Rhone  Canal 
being  a  leading  feature  of  the  scheme.  In  harmony  with  the 
design  of  the  amendment,  the  Federal  Council  has  addressed  a 
circular  letter  to  the  25  cantonal  governments  asking  for  advice 
as  to  what  streams  or  water  courses  can  fairly  be  considered 
navigable  or  are  proposed  to  be  made  so.  The  Federal  Council 
has  passed  an  elaborate  ordinance  detailing  a  number  of  ordi- 
nances and  resolutions  heretofore  passed  by  virtue  of  the  plenary 
war  powers  given  August  3,  1914,  and  now  abrogated  in  view  of 
widespread  discussion  touching  the  subject. 

Proposed  amendments  to  the  national  constitution  abolishing 
public  gaming,  and  providing  for  a  vote  of  the  people  in  the  ratifi- 
cation of  treaties,  are  to  be  voted  on  early  in  the  coming  year 
(1920),  as  is  also  a  statute  passed  on  June  27,  1919,  for  the 
regulation  of  labor  and  strongly  emphasizing  a  power  of  govern- 
ment control,  upon  which  a  referendum  has  been  demanded. 

The  National  Assembly  (Parliament)  has  approved,  by  exten- 
sion to  them  of  the  federal  guaranty,  amendments  to  the  cantonal 
constitutions  of  Glaris,  Thurgau,  Solothurn  and  Geneva;  the 
constitutional  changes  in  Glaris,  a  Landsgemeinde  canton,  affect 
the  cantonal  constitution  of  May  22,  1887,  and  were  adopted  at 
the  Landsgemeinde  meeting  in  May  of  this  year:  the  Governor 
and  Lieutenant-Governor  (Landammann,  Landesstatthalter)  are 
to  be  eligible  for  two  terms  only  of  three  years  each;  and  cantonal 
school  support  funds  may  be  employed  in  rebuilding  and  repair 
as  well  as  in  maintenance. 

On  September  30,  1919,  Parliament  passed  an  act  establishing 
an  insurance  fund  for  all  federal  employees,  except  those  in  rail- 
way service;  assurance  is  compulsory  and  is  to  protect  against 
illness,  old  age,  and  death.  The  cost  of  maintenance  is  to  be 
borne  jointly  by  the  confederation  and  the  assured.  On  February 
4,  1919,  an  act  was  passed  touching  the  regulation  of  deposits  on 
the  part  of  insurance  companies  with  the  Federal  Council,  the 
f unds  being  placed  in  the  National  Swiss  Bank.  Statutes  have 
been  passed  reorganizing  the  federal  departments  of  the  interior, 
finance  and  customs,  and  justice  and  police;  and  the  salaries  of 
federal  judges  have  been  increased  to  20,000  francs  per  annum, 
the  President  of  the  Federal  Court  at  Lausanne  receiving  21,000 
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francs;  it  is  planned  to  somewhat  augment  the  number  of  judges 
in  the  new  federal  accident  and  sickness  Assurance  Court.  A 
project  has  also  been  developed  by  the  Federal  Council  to  extend 
the  existing  scheme  of  social  assurance  to  comprise  invalidism, 
old  age  and  dependency  as  a  national  undertaking. 

The  Federal  Council  has  likewise  announced  a  revision  of 
naturalization  regulation  a  feature  of  which  will  be  a  lengthening 
of  the  period  of  preliminary  residence. 

On  December  11  the  Federal  Assembly  elected  for  a  three-year 
term  the  seven  members  of  the  Federal  Council,  the  national 
executive ;  Motta,  of  Canton  Ticino,  was  also  chosen  chairman  of 
the  council,  and  President  of  the  confederation  for  1920,  with 
Schulthess,  of  Aargau,  President  in  191?,  as  Vice-President  for 
1920..  The  remaining  five  members  are:  Calonder  of  Orisons, 
Haab  of  Zurich,  Musy  of  Fribourg,  Chuaxd  of  Vaud,  and 
Scheurer  of  Bern. 

The  events  of  the  past  five  years  have  tended  to  awaken  in  the 
Swiss  national  consciousness  an  increasing  sense  of  the  impor- 
tance of  the  country's  international  position  and  international 
relations,  with  the  practical  result  that  many  new  diplomatic 
agents  are  to  be  appointed  and  new  legations  are  to  be  established. 
Conversely,  new  legations  have  been  instituted  at  Bern  on  the 
part  of  foreign  governments.  The  relation  of  Switzerland  to  the 
League  of  Nations  has  necessarily  evoked  universal  interest. 
Professor  Moriaud,  of  Geneva  University,  has  published  an  im- 
portant study  of  the  subject :  La  Soci6t£  des  Nations  et  la  Suisse. 

G.E.  S. 
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4. 
ASIA. 

CHINA. 

An  Exponent  of  New  China. — C.  T.  Wang,  one  of  the  Chinese 
delegates  to  the  Paris  Conference,  and  former  Vice-President  of 
the  Chinese  Senate,  returned  recently  from  Paris  and  made  an 
address  at  Canton  which  is  reported  in  the  North  China  Daily 
News  of  January  22,  1920.    Inter  alia. 

"  Mr.  Wang  said,  gravely,  that  foreigners  had  often  inquired 
of  him  about  matters  between  North  and  South,  and  that  he  felt 
always  very  much  embarrassed  what  reply  to  give  them,  not  to 
mention  the  painful  feeling  he  experienced  whenever  he  thought 
of  the  internal  struggle.  He  hoped  that  all  influential  person- 
ages in  this  country  would  banish  their  selfish  aims  and  bury 
their  past  differences,  so  that  the  whole  country  might  become 
united  as  one  man  in  dealings  with  the  outside  world.  This,  he 
thought,  was  the  only  way  towards  achieving  China's  regenera- 
tion. He  was -greatly  disappointed  at  reading  the  accounts  of 
corruption  and  backwardness  in  different  quarters  in  China, 
which  had  appeared  in  the  press." 

Another  well-known  Chinese  of  an  older  generation  is  quoted 
by  the  same  paper  in  its  issue  of  January  24  as  follows : 

"  Dr.  Wu  Ting-fang  has  been  taking  members  of  the  (South- 
ern) National  Assembly  to  task  for  their  political  ineptitude 
during  the  past  two  years.  They  have,  he  says,  devoted  them- 
selves to  nothing  but  party  quarrelling — '  admittedly  a  feature 
of  foreign  poltical  life  as  well  as  Chinese  *  and  are  making  them- 
selves the  laughing  stock  of  the  North." 

The  Budget  and  Illiteracy. — The  National  Budget  of  China 
for  the  current  year  allots  Mexican  $6,000,000  for  schools  and 
$198,000,000  for  the  army.  The  former  figure  represents  $1.50 
per  pupil  for  each  of  the  4,000,000  said  to  be  enrolled  in  the 
public  schools  at  China.  Dr.  Ernest  J.  Peill,  of  the  Union 
Medical  College,  Peking,  writes  in  the  Peking  and  Tientsin 
Times  that 

"only  four  per  1000  of  the  Chinese  are  able  to  read  or  write. 
There  are  thus  in  this  country  360,000,000  people  who  cannot 
be  appealed  to  by  the  printed  page  for  religious  or  any  other  in- 
structional   purpose.      Contrasting   the    Chinese    and    English 
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languages,  Dr.  Peill  shows  that  any  one  of  the  45,000  words  in 
the  English  dictionary  can  be  read  at  sight  though  it  may  not  be 
understood,  whereas  an  unknown  character  among  the  45,000 
Chinese  characters  cannot  even  be  pronounced,  much  less  an 
inkling  of  its  meaning  obtained." 

Non-Enforcement  of  Anti-Opium  Legislation. — Eeports  from 
various  parts  of  China  indicate  that  the  efforts  of  enlightened 
Chinese  and  their  foreign  friends  to  stamp  out  the  opium  evil 
are  being  systematically  frustrated.  A  writer  in  Millard's  Eeview 
of  the  Par  East  (XI,  288)  who  had  travelled  through  three 
important  districts  of  Fukien  province 

"  found  that  officers  had  called  upon  the  head  men  of  the  villages 
and  informed  them  of  the  number  of  mow  their  village  would 
be  expected  to  plant  in  poppy  this  winter.  At  the  same  time  these 
village  elders  were  furnished  with  the  poppy  seed  for  the  plant- 
ing. A  tax  was  levied  in  advance  upon  the  acreage  to  be  planted. 
This  is  clearly  a  move  for  revenue  purposes.  The  people  of  those 
counties  have  been  reduced  to  dire  straits  by  the  fighting  that 
has  been  going  on  there  for  a  number  of  years  and  by  the  numer- 
ous levies  made  upon  them  for  the  support  of  troops.  None  of 
the  villagers  seem  to  be  anxious  to  plant  poppy  for  they  know 
full  well  that  the  profits  will  be  collected  from  them  by  the  gov- 
ernment in  the  form  of  assessments  upon  the  crop.  In  some 
sections  the  farmers  offered  to  pay  the  seed  tax  but  asked  to  be 
excused  from  planting.  There  were  informed  that  this  would  not 
do  but  that  the  poppy  must  be  planted. 

"  On  inquiry  it  was  ascertained  that  the  same  procedure  has 
been  taken  in  the  county  of  Yungan  which  adjoins  Tatien.  Of 
course  publicly  the  officials  proclaim  that  they  must  suppress  the 
illegal  traffic  but  secretly  their  agents  are  forcing  the  farmers  to 
plant.  The  government  of  the  above  counties  pass  under  the 
name  of  the  southern  government.  It  is  bard  to  believe  that  they 
represent  the  South  yet  the  South  seems  to  have  recognized  these 
officials.  It  is  unthinkable  that  the  southern  government  knows 
this  condition  exists.  The  South  professes  to  be  fighting  to  main- 
tain the  constitution  and  the  liberties  of  the  people.  To  permit 
those  whom  she  recognizes  as  the  officials  to  prosecute  this  illegal 
traffic  is  to  sign  the  death  warrant  of  countless  multitudes  or  to 
throw  them  into  the  most  hopeless  slavery  such  as  could  in  no 
wise  be  imposed  upon  China  by  outside  powers. 

"  For  a  number  of  years  China  has  made  a  brave  fight  to  throw 
off  the  opium  curse.  The  pale  emaciated  face  of  the  opium 
smoker  has  become  a  less  common  sight  in  the  land.  But  with 
the  wholesale  production  of  opium  that  sight  will  again  become 
common.    If  this  is  to  be  allowed  for  revenue  purposes  then  it 
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should  be  recognized  that  the  price  is  the  enslavement  of  myriads 
of  the  people.  It  is  to  be  hoped  that  the  real  southern  govern- 
ment will  refuse  to  allow  this  stain  upon  her  name  and  will 
speedily  bring  these  corrupt  officials  to  account." 

The  above-mentioned  localities  are  on  the  eastern  coast.  Prom 
far  western  China  a  correspondent  of  the  North  China  Daily 
News  for  January  8,  1820,  writes  as  follows : 

"  The  promise  of  reform  in  regard  to  the  suppression  of  opium 
in  Tachienlu,  noted  a  few  months  ago,  has  failed  to  materialize. 
Official  action  was  abortive  and  nothing  of  an  enduring  nature 
was  accomplished.  In  consequence  there  has  been  further  retro- 
gression and  the  evil  has  become  more  firmly  rooted. 

"Proclamations  are  still  issued,  forbidding  the  planting  of 
poppy,  but  they  are  not  enforced.  Hitherto,  the  Roman  Catholic 
Mission  located  here,  which  owns  a  great  deal  of  cultivated  land 
throughout  the  district,  has  forbidden  its  Chinese  tenants  to  grow 
opium,  but  it  finds  it  very  difficult  to  restrain  them,  since  plant- 
ing has  become  general  and  responsible  officials  refrain  from 
interference. 

"  Winter  crops  are  flourishing  everywhere,  which  will  ensure  a 
yet  larger  supply  next  spring.  Present  stock  of  both  Yunna  and 
local  opium  are  ample.  As  the  result  prices  are  lower  than  they 
have  been  for  years.  Indeed  they  have  been  reduced  one-half. 
The  cost  of  opium  is  now  two  dollars  an  ounce,  which  is  com- 
paratively cheap  for  Tachienlu;  and  there  is  a  prospect  of  it 
being  cheaper  still  next  spring,  for  according  to  report,  Yunna 
and  Chienchang  are  planted  full." 

The  situation  at  the  close  of  1919  was  thus  editorially  sum- 
marized in  the  issue  of  the  same  paper  for  January  24,  1920: 

"  The  year  opened  during  the  preparations  for  the  incineration 
of  the  large  stocks  of  opium  in  Shanghai,  valued  at  Tls.  24,000,- 
000  at  the  current  market  rates,  which  had  been  purchased  from 
the  Opium  Combine  in  Shanghai  during  the  previous  year.  On 
January  17  and  succeeding  days  the  whole  of  this  stock  was 
burned  and  meetings  were  held  in  Shanghai  and  elsewhere  to 
mark  the  stoppage  of  the  trade.  Four  days  previously  an  inter- 
national society  for  the  crusade  against  opium  had  been  formed 
in  Peking.  Concurrent  with  these  events  came  the  reports  that 
the  poppy  was  being  grown  in  many  of  the  provinces  lor  the 
purpose  of  obtaining  money  with  which  to  carry  on  the  civil  war. 
The  poppy  was  reported  as  being  extensively  grown  in  Shensi, 
planting  was  reported  by  Szechuan,  it  was  increasing  in  Anhui ; 
letters  from  Yunnan  and  Kueichow  reported  large  quantities 
growing  in  both  places  and  a  considerable  harvest  of  the  drug  in 
the  latter  province.    In  Hunan  soldiers  were  being  paid  from  the 
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profits  of  the  opium  trade ;  in  Hupeh  they  were  selling  the  drug 
themselves.  The  provinces  in  the  north,  where  little  or  no  opium 
was  being  grown,  saw  an  increase  in  the.  morphia  traffic  and  the 
sad  story  that  these  foregoing  lines  sketch  was  the  burden  of 
many  a  letter  that  we  received  from  our  correspondents  in  the 
interior." 

Fab  Eastern  American  Bab  Association, 
president's  annual  report. 
Gentleman  of  the  Association. — The'close  of  the  fifth  year  of 
our  association's  existence  finds  it  enjoying  a  normal  state  of 
prosperity.  There  have  been  some  valuable  additions  to  our 
membership  during  the  past  year,  every  American  lawyer  in 
China  is  now  a  member,  and  we  have  representatives  in  the 
Philippines,  Japan  and  Siam,  while  some  who  were  formerly 
active  members  here  have  since  returned  to  the  United  States 
where  they  continue  as  associate  members. 

Relations  with  the  National  Association. 

At  each  annual  meeting  of  the  American  Bar  Association  since 
ours  was  organized  it  has  been  represented  by  a  duly  accredited 
and  recognized  delegate.  This  year  as  in  1915  and  1917  this 
honor  fell  to  me  and  I  had  additional  evidence  therefrom  of  the 
value  of  our  connection  with  the  national  body.  I  only  hope  that 
more  of  our  active  members  may  avail  themselves  of  the  oppor- 
tunity of  thus  attending  so  that  we  may  be  able  to  send  our  full 
quota  of  three  delegates  instead  of  one. 

This  year  two  of  our  associate  members  were  in  attendance — 
Ex-Governor  Newton  W.  Gilbert,  of  the  Philippines,  now  prac- 
ticing in  New  York,  and  Professor  Ernest  B.  Conant,  now  of 
Washington  University  Law  School,  St.  Louis.  There  were  also 
present  some  distinguished  friends  of  our  association.  Judge 
Elbert  H.  Gary,  of  New  York,  whose  visit  to  the  Far  East  some 
three  years  ago  is  everywhere  so  pleasantly  remembered,  gave  one 
of  the  principal  addresses  at  the  Boston  convention,  his  theme 
being  "Reconstruction  and  Readjustment."  Mr.  C.  A.  Sever- 
ance, of  St.  Paul,  a  former  President  of  the  American  Bar  Asso- 
ciation, who  also  visited  the  Par  East  in  1915  and  was  enter- 
tained by  this  association,  was  Chairman  of  the  Reception  Corn- 
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mittee  at  Boston  and  likewise  presided  at  one  of  the  meetings. 
Incidentally  he  helped  to  arrange  a  luncheon  at  the  Union  Club 
at  which  members  of  the  federal  judiciary  attending  the  con- 
vention were  guests.  It  seemed  a  fortunate  coincidence  that  later 
at  Washington  I  happened  one  day  to  visit  the  Federal  Supreme 
Court  room  and  found  there  Judge  Gary  following  the  argu- 
ment of  a  case  in  which  his  company  was  interested  and  in  which 
the  counsel  included  Mr.  Severance  and  Mr.  David  Reed,  of 
Pittsburgh,  who  was  likewise  entertained  by  our  association  in 
1915 — three  eminent  lawyers  who  had  visited  us  at  different 
occasions* and  who,  we  hope,  are  all  planning  some  day  to  return. 

The  New  Constitution. 

The  meeting  of  the  American  Bar  Association  this  year  was 
important  because  of  the  adoption  of  a  new  constitution  which 
had  been  drafted  by  members  of  the  Executive  Committee  and 
occasioned  considerable  debate.  It  effected  numerous  alterations 
of  the  old,  mainly  in  the  direction  of  greater  uniformity,  but  no 
change  was  made  in  Art.  XI,  which  is  the  only  one  directly  affect- 
ing this  Association  and  which  reads  as  follows : 

"  The  word  '  state/  whenever  used  in  this  constitution,  shall 
be  deemed  to  comprise  state,  territory,  the  District  of  Columbia 
or  any  insular  or  other  possession  of  the  United  States  and  places 
over  which  the  United  States  exercises  extra-territorial  juris- 
diction." 

This,  however,  must  be  read  in  the  light  of  the  interpretive 
resolution  adopted  by  the  American  Bar  Association  at  its  Salt 
Lake  meeting  in  1915.  The  minutes  of  the  Executive  Committee 
where  said  resolution  originated,  were  as  follows : 

"August  17,  1915. 

"  A  meeting  of  the  Executive  Committee  was  held  in  the  Presi- 
dential Suite,  Hotel  Utah,  Tuesday,  August  17,  1915,  at 
12.45  P.  M. 

"Present:  Messrs.  Staake,  Niblack,  Brown,  Burges  and 
Whitelock. 

"  In  the  absence  of  the  President,  Judge  Staake  presided. 

"On  motion  of  Mr.  Niblack,  duly  seconded,  it  was  unani- 
mously resolved  that  the  members  of  the  American  Bar  Asso- 
ciation, resident  in  the  Philippine  Islands  and  those  resident  in 
China   (being  within  the  extra-territorial  jurisdiction  of  the 
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United  States  Court  for  China)  be  entitled  to  elect  a  member  of 
the  General  Council  and  also  to  elect  a  Local  Council,  includ- 
ing Vice-President,  and  to  be  accredited  to  the  Philippines  and 
China. 

" Geobge  Whitelock,  Secretary'' 

In  view  of  the  comparatively  small  membership  in  this  part  of 
the  world  this  generous  concession,  which  gave  these  two  regions 
a  representation  equal  to  that  of  New  York  with  its  thousand  or 
more  members — is  a  valuable  one  indeed  and  care  should  be  taken 
that  there  be  no  lack  of  appreciation. 

While  the  Philippines  have  a  much  smaller  membership  in  the 
American  Bar  Association  than  China  it  has  been  usual  for  the 
delegate  from  this  association  to  suggest  an  equal  division  of  the 
district  representation.  That  plan  was  followed  this  year,  the 
member  of  the  General  Council,  being  selected  from  China, 
Eugene  A.  Perkins,  Esq.,  of  Manila,  being  chosen  Vice-President 
for  the  Par  Eastern  district;  Messrs.  Holcomb,  of  Shanghai,  and 
Allen,  of  Peking,  as  representatives  from  China  on  the  Local 
Council,  and  Messrs.  Delgado  and  Manley  as  those  from  the 
Philippines.  t 

Distinguished  Visitors. 

The  Boston  meeting  was  also  made  notable  by  the  presence  of 
former  Lord  Chancellor  Pinlay,  of  Great  Britain,  and  Justice 
Riddell,  of  the  Supreme  Court  of  Ontario.  There  was  of  course 
nothing  unprecedented  in  this  for,  to  mention  only  a  few,  Sir 
Frederick  Pollock  was  the  association's  guest  in  1895,  Lord  Chief 
Justice  Russell  in  1896  and  Lord  Haldane  in  1913.  But  Lord 
Finlay*8  addresses  were  distinguished  for  their  familiarity  with, 
and  appreciation  of,  American  law.    In  one  of  them  he  said : 

"  It  is,  indeed,  a  great  heritage,  that  of  the  common  law  of 
England,  to  which  we  of  both  sides  of  the  Atlantic  have  fallen 
heir.  You,  like  ourselves,  are  proud  of  its  traditions  and  of  the 
spirit  of  liberty  which  it  breeds;  and  we  in  England  are  proud  of 
the  development  which  it  has  received  in  the  United  States. 

"  The  recent  war  has  given  a  signal  illustration  of  what  inter- 
national law  owes  to  the  Supreme  Court  of  the  United  States. 
It  was  by  that  court  that  the  doctrine  of  continuous  voyages  in 
its  application  to  contraband  and  blockade  was  worked  out  at  the 
time  of  your  Civil  War  on  the  lines  originally  traced  by  Lord 
Story  in  another  connection.  These  decisions  of  the  Supreme 
Court  formed  the  subject  of  a  great  deal  of  controversy,  but  after 
13 
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the  lapse  of  more  than  half  a  century  and  the  experience  of  this 
last  war,  I  think  we  may  say  that  the  doctrine  there  laid  down  has 
been  finally  established  as  part  of  the  international  law  of  the 
world 

"  The  relations  between  the  judiciary  Bench  in  England  and 
the  judiciary  Bench  in  America  have  ever  been  most  cordial  and 
we  recognize  to  the  full  the  assistance  which  reference  to  Ameri- 
can decisions  in  the  illustrations  of  points  of  difficulty  has 
afforded — the  decisions  of  your  great  judges,  among  whom  I  may 
venture  to  mention  only  two,  that  great  chief  of  your  Supreme 
Court,  Chief  Justice  Marshall,  and  Mr.  Justice  Story,  whose 
commentaries  are  appealed  to  wherever  English  law  prevails.  I 
may  say  the  same  thing  of  the  relations  of  the  Bars  of  the  two 
countries.  I  was  still  a  young  man  at  the  Bar  when  Mr.  Benjamin 
came  to  England,  and  at  once  attained  the  highest  position  in  the 
profession.  I  had  the  privilege  of  being  present  at  the  dinner 
given  him  before  he  left  us.  All  rejoiced  at  his  success,  and  it 
never  evoked  the  slightest  shade  of  envy  among  those  far  his 
senior  at  the  English  Bar  whom  he  had  passed  in  the  race.  The 
Bar  is,  indeed,  the  most  generous  of  all  professions. 

"Will  you  allow  me  once  more  to  express  my  sense  of  your  kind- 
ness in  inviting  me  to  take  part  in  this  conference  of  the  Ameri- 
can Bar?  I  value  it  as  a  pledge  of  the  bond  of  our  common  pro- 
fession. We  are  two  nations  now  linked,  and  I  hope  indissolubly 
linked,  in  friendship.  Our  profession  is  one,  whether  it  be 
followed  in  America  or  in  England ;  and  I  trust  the  members  of 
the  profession  in  either  country  will  be  ever  animated  towards 
one  another  by  those  feelings  which  such  gatherings  as  this  are  so 
eminently  qualified  to  foster ."  * 

Justice  Biddell,  in  describing  the  courts  of  Ontario,  had  the 
following  to  say  of  the  jury  which  should  be  of  special  interest 
in  this  jurisdiction : 

"  Our  people  in  Ontario  have,  through  a  course  of  evolution, 
come  to  the  view  that,  after  all,  a  jury  is  not  necessary  in  most 
cases;  they  have  come  very  much  to  the  mind  of  the  French- 
Canadians,  who,  shortly  after  the  conquest  by  the  British  of  our 
beautiful  country  in  1759-60,  were  never  tired  of  expressing  their 
wonder  that  their  business-like,  common-sense,  fellow-colonist, 
the  Englishman,  preferred  to  leave  his  rights  to  the  determina- 
tion of  tailors  and  shoemakers  rather  than  to  that  of  his  judges. 

"  Even  if  a  case  is  tried  by  a  jury,  in  not  one  case  in  ten — I  am 
quite  within  the  mark — is  the  jury  allowed  to  give  a  general 
verdict.    What  we  do  is  this :   We  write  out  questions  for  them 

1  Boston  Transcript,  Sept  3,  1919,  p.  11. 


Digitized  by 


Google 


Foreign  Legislation — China  351 

to  answer  in  writing,  as  to  the  facts  upon  which  we  conceive  the 
determination  of  the  action  will  rest 

"  The  percentage  of  cases  tried  by  a  jury  is  constantly  dimin- 
ishing— the  last  time  I  had  occasion  to  look  into  the  matter  at  all 
closely,  I  found  that  about  20  per  cent  were  so  tried  in  the 
Supreme  Court,  about  15  per  cent  in  the  county  court  and  not 
one-fifth  of  1  per  cent  in  the  division  court 

" €  The  saving  of  time^-and  wind — is  enormous.  The  open- 
ing and  closing  speeches  of  counsel  to  the  jury  and  the  charge  of 
the  judge  are  done  away  with;  in  argument  there  are  very  few 
judges  who  care  to  be  addressed  like  a  public  meeting  and  quite 
as  few  who  are  influenced  by  mere  oratory — all  indeed  must 
ex  officio  be  patient  with  the  tedious  and  suffer  fools  gladly. 
Vehement  assertion,  gross  personal  attacks  on  witnesses  or 
parties,  invective,  appeal  to  the  lower  part  of  our  nature,  are  all 
at  a  discount;  and  in  most  cases  justice  is  better  attained,  rights 
according  to  law  are  better  ensured.  Moreover,  during  the  course 
of  a  trial,  a  very  great  deal  of  time  is  not  uncommonly  wasted  in 
petty  objections  to  evidence,  in  dwelling  upon  minor  and  almost 
irrelevant  matters  which  may  influence  the  jury,  wearisome  cross- 
examination  and  reiteration,  etc.,  all  of  which  are  minimized 
before  a  judge/  "  * 

Legislation. 

For  most  of  our  people  in  this  part  of  the  world  Congress  is 
the  sole  legislature  and  its  acts,  in  so  far  as  applicable  here, 
should  be  the  special  study  of  our  members.  Moreover  this  asso- 
ciation would  seem  to  be  the  logical  one  to  consider  and  propose 
needed  legislative  changes  and,  with  the  aid  of  organizations  like 
the  American  Association  and  the  American  Chamber  of  Com- 
merce of  China,  to  labor  for  their  adoption.  For  some  time  past 
a  bill  has  been  pending  in  both  houses  of  Congress  "  to  promote 
the  efficiency  of  the  United  States  Court  for  China."  It  passed 
the  Senate  once  and  has  been  favorably  recommended  by  the 
House  Committee  on  Foreign  Affairs,  but  the  enormous  volume 
and  importance  of  legislation  growing  out  of  the  war  has  pre- 
vented the  consideration  of  ordinary  measures.  Meanwhile  it  has 
been  deemed  advisable  to  incorporate  into  other  routine  measures 
the  more  urgent  features  of  the  bill  referred  to  and  to  that  end 
much  of  my  time  was  devoted  during  my  recent  stay  in  Wash- 
ington when  in  connection  with  it  I  was  again  invited  to  appear 
before  the  last-named  committee. 

*  American  Bar  Assoc.  Journal,  v,  651,  652. 
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For  similar  reasons,  doubtless,  the  new  bill "  for  federal  incor- 
poration, which  members  of  this  association  assisted  in  revising, 
and  which  was  introduced  in  the  House  of  Representatives  on 
July  11,  last  has  not  made  the  hoped-for  progress.  Under  date 
of  November  4 1  have  a  letter  from  former  Consul-General  Denby, 
whose  interest  in  the  measure  is  well  known,  to  the  effect  that  the 
full  House  Judiciary  Committee  had  not  yet  considered  it  In 
conference  with  Mr.  Denby  in  Washington  I  suggested  the  simpli- 
fication of  the  bill  to  its  lowest  possible  terms,  taking  advantage 
of  the  corporation  act  of  Congress  already  applied  here  and 
adding  only  such  features  as  are  not  contained  therein  and  are 
deemed  essential  to  its  more  effective  local  operation.  For  I 
believe  all  who  have  had  the  least  experience  in  presenting  pro- 
posed legislation  will  agree  that  every  unnecessary  section,  line 
or  even  word,  tends  to  jeopardize  the  success  of  the  measure  both 
by  providing  a  ground  for  possible  objections  and  by  encouraging 
the  legislative  disinclination  to  consider  long  measures  at  a 
crowded  session. 

Mr.  Denby  also  enclosed  a  copy  of  the  Edge  bill  *  providing  for 
the  incorporation  of  banks  for  international  and  foreign  business, 
which  may  possibly  be  the  one  mentioned  in  the  press  despatches 
of  December  26, 1919,  as  having  been  signed  by  the  President. 

The  inadequacy  (due  apparently  to  a  clerical  error  in  drafting) 
of  the  penalty  provided  by  the  Act  of  Congress  of  1887,  prohibit- 
ing the  importation  of  opium  into  China  has  been  the  subject 
both  of  comment  and  recommendation  on  the  part  of  our  court*; 
but  unfortunately  no  remedy  has  yet  been  forthcoming.  I  sug- 
gest this  as  a  worthy  and  urgent  subject  for  this  association's 
attention.  Now  that  the  central  government  of  China  has  taken 
measures  to  protect  its  nationals  from  the  ravages  of  this  de- 
structive drug,  and  the  International  Anti-Opium  Association, 
with  its  largely  Chinese  membership,  has  secured  recognition 
from  the  Peace  Conference,  our  authorities  must  be  given  every 
facility  to  assist  this  laudable  undertaking  and  to  render  viola- 

•  H.  R.  7204,  66th  Cong.,  1st  Session. 

«S.  2472  (Union  Calendar  2472)   Id. 

■U.  S.  v.  Beeks,  U.  S.  Court  for  China,  No.  472,  Dec.  16,  1915;  U.  S. 
v.  Biddle,  No.  480;  U.  S.  v.  Woodward,  No.  631;  U.  S.  v.  Wallace, 
No.  776. 
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tions  of  this  law  by  an  American  citizen  so  dangerous  as  never  to 
be  attempted.  To  be  hampered  in  such  a  purpose  by  a  defective 
law  is  neither  encouraging  nor  creditable  to  our  legislation. 

PROCEDURE    BY    COUBT   BULBS. 

The  American  Bar  Association,  as  well  as  the  American  Judi- 
cature Society,  stands  behind  the  movement  for  restricting  to  the 
courts  the  formulation  of  procedural  rules.  In  the  federal  tri- 
bunals this  function  has  always  been  exercised  for  equity  cases 
by  the  Supreme  Court.  But  in  actions  at  law  a  statute  *  requires 
the  inferior  courts  to  follow  the  practice  of  the  state  wherein  they 
sit.  This  renders  uniform  procedure  impossible  and  subjects 
each  of  such  courts  to  the  caprices  of  each  state  legislature  with 
all  the  attendant  evils  of  legislated  procedure  of  which  it  has 
been  well  said : 

"  It  violates  the  fundamental  principle  of  separation  of  powers. 
It  tends  to  restrict  and  belittle  the  courts.  It  hopelessly  divides 
responsibility  for  administering  justice.  It  makes  courts  de- 
pendent upon  inexpertness  in  rule  drafting.  It  exalts  mere 
procedural  rules  to  the  realm  of  substantial  rights,  thus  multi- 
plying the  number  of  issues  to  be  tried,  and  making  our  litiga- 
tion more  and  more  an  inquisition  into  non-essentials. " f 

For  some  time  a  bill  to  repeal  said  statute  and  leave  the  Supreme 
Court  free  to  exercise  its  rule  making  authority  in  actions  at  law, 
has  been  pending  before  Congress.  Thomas  W.  Shelton,  of 
Virginia,  is  the  special  champion  thereof,  but  it  has  the  support 
of  the  American  Bar  Association  whose  committee  on  Uniform 
Judicial  Procedure  reported  at  the  Boston  meeting  substantial 
hope  that  the  measure  would  soon  be  enacted. 

In  this  jurisdiction,  fortunately,  no  such  legislation  is  required. 
We  need  only  make  use  of  the  authority  conferred  upon  the 
judge  of  the  United  States  Court  for  China  "to  modify  and 
supplement  said  existing  rules  of  procedure."  *  In  my  last  annual 
address  I  called  attention  to  the  importance  of  this  grant  and  at 
my  suggestion  committees  were  appointed — one  on  Pleading  and 
another  on  Probate  Rules — to  assist  the  court  in  exercising  it. 

•  U.  S.  Rev.  Stats,  sec.  914. 

T  Journal  of  the  American  Judicature  Society,  I,  17. 

■  Organic  Act,  34  U.  S.  Stats,  at  large,  Ch.  3934,  sec.  5. 
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Neither  of  these  committees  has  yet  reported,  though  the  time 
has  been  ample.  Meanwhile  I  have  continued  independently  the 
work  of  drafting  and  publishing  tentatively  such  rules  and  am 
now  well  into  the  subject  of  pleading;  so  that  the  first  committee's 
report,  if  it  is  to  be  serviceable,  should  soon  be  forthcoming. 

And  here  I  should  not  fail  to  mention,  both  by  way  of  acknowl- 
edgment and  as  illustrating  the  value  already  referred  to  of  our 
connection  with  the  national  association,  the  comment  and  sug- 
gestion upon  such  of  our  proposed  rules  as  have  been  published, 
from  our  professional  brethren  in  the  homeland.  I  am  under 
special  obligations  in  this  respect  to  Professor  John  B.  Sanborn, 
of  the  Wisconsin  University  Law  School,  and  long  a  member  of 
the  General  Council  of  the  American  Bar  Association  who  sent 
me  an  extensive  review  of  my  "  Proposed  Eules  of  Evidence/'  * 
Some  comment  has  also  been  received  from  consuls  and  members 
of  the  Bar  in  this  jurisdiction  but  the  local  response  has  not  yet 
been  as  general  as  I  had  hoped.  Let  me  remind  our  members  that 
the  time  for  objections  or  suggestions  regarding  these  rules  is 
before,  and  not  after,  their  promulgation. 

OUB  SPECIAL  DUTY   TO  CHINA. 

I  have  been  gratified,  however,  at  the  interest  displayed  by  our 
Chinese  friends  in  the  drafting  of  these  rules.  Dr.  Chung  Hui 
Wang,  Chairman  of  the  Law  Codification  Commission  at  Peking, 
who  has  addressed  this  association,  has  frequently  written  me 
about  them  and  I  have  gladly  responded  to  his  request  to  send  him 
copies  of  all  drafts  with  permission  to  use  them  in  his  work  when 
the  subject  of  procedure  should  be  reached. 

For  I  hold  that  the  foreign  courts  and  lawyers  in  China  owe 
it  to  her  and  her  people  to  assist  them  in  all  real  efforts  to  improve 
their  laws  and  institutions;  and  I  believe  that  the  American 
courts  and  the  American  Bar  here  may  and  should  provide  object 
lessons  for  our  Chinese  friends  in  the  task  of  rebuilding  their 
institutions  from  the  ground  up.  Instead  of  aloofness,  therefore, 
I  would  welcome  co-operation  and  I  have  long  since  proposed, 
through  the  American  Legation  at  Peking,  a  plan  by  which  the 
lawyers  of  each  nationality  could  appear  in  the  courts  of  the 

9  Published  In  the  American  Bar  Association  Journal,  IV,  218-242. 
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other.  Chinese  lawyers  could  thus  observe  American  law  in 
actual  operation  and  learn  it  by  contact  while  American  lawyers 
would  be  able  to  render  substantial  aid  to  the  Chinese  courts  in 
their  initial  workings. 

No  field  offers  opportunities  for  such  aid  like  that  of  pro- 
cedure; for  there  is  the  strongest  side  of  our  law  especially  in  its 
rules  of  evidence.    As  Wigmore "  well  says: 

"It  is  not  the  jury  but  the  privilege  of  cross-examination 
which  is  the  greatest  contribution  of  English  law." 

A  passage  in  Lord  Findlay's  recent  address  well  illustrates 
the  high  place  which  orderly  procedure  and  due  process  of  law 
have  ever  held  in  the  Anglo-American  system : 

"  At  Boston  one's  memory  is  naturally  carried  back  to  one  who 
was  at  once  a  great  statesman  and  a  great  lawyer.  I  refer  to  John 
Adams.  It  is  well  nigh  one  hundred  and  fifty  years  ago  that  cer- 
tain incidents  occurred  at  Boston  which  led  to  the  trial  of  the 
young  officer,  Captain  Preston,  and  six  soldiers  on  the  capital 
charge  for  firing  on  the  crowd. 

"  These  events  are  notable  in  themselves  for  they  played  no 
small  part  in  the  history  of  that  struggle  on  which  both  countries 
can  now  look  back  without  a  trace  of  bitterness.  That  struggle 
ended  in  the  establishment  of  your  mighty  republic,  which  in  the 
war  just  closed  has  joined  in  the  most  gigantic  contest  which  the 
world  has  ever  seen.  This  time  in  alliance  with  England  and  in 
defence  of  the  liberties  of  the  whole  human  race,  which  have  now 
been  so  triumphantly  vindicated. 

"  These  events  axe  also  memorable  to  us  for  another  reason — 
they  illustrate  the  innate  fairness  of  the  English-speaking  race 
in  the  administration  of  justice  and  afford  a  splendid  example  of 
the  professional  honor  of  the  Bar  under  the  most  trying  circum- 
stances. I  venture  to  quote  from  the  great  historian  of  the 
eighteenth  century:  'Captain  Preston  very  advantageously 
applied  to  John  Adams,  who  was  rapidly  rising  to  the  first  place 
both  among  the  lawyers  and  among  the  popular  patriots  of 
Boston,  to  undertake  his  defence.  Adams  knew  well  how  much 
he  was  risking  by  espousing  so  unpopular  a  cause;  but  he  also 
knew  his  professional  duty. 

" €  In  conjunction  with  Josiah  Quincy,  a  young  lawyer  who  was 
also  of  the  patriotic  party,  he  undertook  the  invidious  task,  and 
he  discharged  it  with  consummate  ability.  Judges,  counsellors 
and  jurymen  acted  bravely  and  honorably/ 

19  Evidence. 
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"  That  trial  and  its  result  in  favor  of  the  accused,  at  a  time 
when  passion  and  prejudice  ran  high,  will  ever  form  a  monument 
to  the  sense  of  justice  of  the  race  to  which  we  of  both  nations  are 
proud,  to  belong,  and  of  the  high  standard  of  professional  honor 
which  has  characterized,  and  will  ever  characterize,  the  Bar  of  the 
two  countries."  u 

Another  tribute  to  American  law  comes  from  an  unexpected 
source.  A  pamphlet  containing  these  passages  was  distributed 
at  the  Boston  meeting  by  the  party  mentioned  therein : 

"  Dr.  Eokuichiro  Masujima,  of  the  Japanese  Bar,  Barrister  at 
Law  of  the  Middle  Temple  and  honorary  member  of  the  New 
York  State  Bar  Association,  is  convinced  that  Anglo-American 
jurisprudence  is  the  most  scientifically  practical  system  of  law 
and  judicial  administration ;  that  it  is  the  only  system  which  can 
educate  and  raise  practical  lawyers  and  men  of  broad  mind  and 
sound  judgment  for  the  conduct  of  modern  democratic  affairs; 
and  that  it  is  the  most  powerful  organ  of  social  and  political 

progress  in  the  world Progress  in  judicial  administration 

in  Japan  during  the  last  25  years  has  been  very  slow.  No 
principles  of  equity,  no  satisfactory  rules  of  pleading  or  evidence, 
are  known  to  Japanese  law.  The  Japanese  written  constitution 
has  not  yet  been  fully  applied  in  accordance  with  the  democratic 
principles  laid  down  by  his  Imperial  Majesty,  the  late  Emperor 
who  granted  it." 

To  render  these  priceless  principles  of  our  law  available  to  the 
Chinese  in  this  formative  period  of  their  new  juridical  structure ; 
to  aid  them  in  all  real  endeavors  to  bring  order  out  of  chaos ;  and 
to  assist  them  in  avoiding  the  pitfalls  into  which  other  nations 
have  fallen  when  making  the  momentous  change  from  one  legal 
system  to  another,  is  a  task  worthy  of  a  world  jurist,  but  one  to 
which  each  of  us  may  contribute  something,  and  for  which  all 
should  be  ready. 

Probably  the  greatest  present  need  in  this  direction  in  China 
is  a  legal  survey.  For  China  is  far  from  being  without  a  native 
law  even  now.  But  that  law  is  customary  and  diversified.  Like 
the  prevailing  language,  while  its  general  principles  are  the  same 
in  all  parts,  there  are  local  variations,  from  province  to  province 
and  even  from  district  to  district.  The  fundamental  preliminary 
task  would  seem  to  be  reduction  of  this  customary  law  to  written, 
or  at  least  accessible,  form,  retention  of  what  is  common  and 

u  Boston  Transcript,  Sept  3,  1919,  p.  11. 
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suitable  and  repeal  of  the  rest.  For  surely  it  is  not  the  part  of 
wisdom  to  destroy  ruthlessly  a  legal  system  which  has  endured 
for  ages  and  become  the  woof  and  warp  of  a  great  people's 
industrial  and  social  life.  The  Chinese  law  reformers  may  well 
reflect  on  the  motto  of  the  Spanish  Justinian — Alfonso  the 
Learned — "  A  despot  uproots  the  tree ;  a  wise  ruler  prunes  the 
branches."  "  Nor  is  it  ever  safe  to  borrow  indiscriminately  the 
entire  legal  system  of  another  people.  In  both  the  uprooting  and 
the  borrowing  a  careful  discrimination  is  absolutely  essential, 
if  the  best  results  are  to  be  attained.  The  good  must  be  minutely 
separated  from  the  bad  and  to  accomplish  this  as  regards  the  old 
system  a  legal  survey  is  indispensible. 

I  know  that  some  of  our  members  have  already  done  something 
toward  such  a  great  achievement  and  I  hope  that  all  may  interest 
themselves  in  the  task  for  it  seems  to  me  to  offer  a  rare  oppor- 
tunity for  our  Association  to  achieve  something  both  constructive 
and  enduring.  American  missionaries  have  labored  for  all  but  a 
century  to  quicken  the  spiritual  life  of  China.  American  educa- 
tors were  ready  to  enter  the  breach  to  replace  the  obsolete  Chinese 
examination  system  when  it  was  overthrown.  The  American 
physician  has  rendered  incalculable  service  here  from  the  days 
when  Dr.  Peter  Parker  "  opened  China  with  a  lancet "  and 
American  philanthrophy  is  now  preparing  for  medical  education 
on  a  colossal  scale.  So  the  American  engineer  has  placed  his 
technical  knowledge  and  skill  at  China's  disposal  as  the  Hwai 
Biver  project  and  the  reports  of  Paul  Page  Whitman  and  others 
will  testify.  But  the  contribution  of  the  American  Bar  has  yet 
to  be  made  and  the  opportunity  for  making  it  may  not  be  of 
long  duration. 

Fortunately  there  are  signs  of  an  unusual  interest  in  China 
among  our  countrymen  at  the  present  time.  This,  it  may  be,  is 
largely  due  to  recent  political  events  in,  and  relating  to,  this 
country.  But  even  if  it  be  no  more  than  a  passing  fancy  we 
should  seek  to  translate  it  into  a  lasting  sentiment  which  will 
lead  to  an  intelligent  study  of  China's  problems  and  a  deep  and 
abiding  purpose  to  give  her  substantial  aid  in  the  critical  and, 
let  us  hope,  formative  period  of  her  new  life. 

C.  S.  L. 

II  Siete  Partidas. 
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PHILIPPINES. 

Repeal  of  the  Flag  Law. — The  Philippine  Commission,  just 
before  ceasing  to  be  the  exclusive  legislative  body  of  the  archi- 
pelago, passed  act  1696,  the  first  section  of  which  provided: 

"  Any  person  who  shall  expose,  or  cause  or  permit  to  be  ex- 
posed, to  public  view  on  his  own  premises,  or  who  shall  expose, 
or  cause  to  be  exposed,  to  public  view,  either  on  his  own  premises 
or  elsewhere,  any  flag,  banner,  emblem,  or  device  used  during  the 
late  insurrection  in  the  Philippine  Islands  to  designate  or  identify 
those  in  armed  rebellion  against  the  United  States,  or  any  flag, 
banner,  emblem,  or  device  used  or  adopted  at  any  time  by  the 
public  enemies  of  the  United  States  in  the  Philippine  Islands 
for  the  purposes  of  public  disorder  or  of  rebellion  or  insurrection 
against  the  authority  of  the  United  States  in  the  Philippine 
Islands,  or  any  flag,  banner,  emblem  or  device  of  the  Katipunan 
Society,  or  which  is  commonly  known  as  such,  shall  be  punished 
by  a  fine  of  not  less  than  500  pesos  nor  more  than  5000  pesos  or 
by  imprisonment  for  not  less  than  three  months  nor  more  than 
five  years,  or  by  both  such  fine  and  imprisonment,  in  the  discre- 
tion of  the  court." 

On  October  16,  1919,  the  fifth  Philippine  legislature  met  and 
its  first  act  (2871)  was  a  repeal  of  the  law  above  quoted  on 
October  22.  The  Governor-General,  pursuant  to  the  provisions 
of  the  new  act  proclaimed  October  30,  a  public  holiday  for  the 
purpose  of  celebrating  the  event. 

Other  Legislation. — Of  the  other  measures  which  the  said 
legislature  has  enacted  at  this  writing,  Act  2872  provides  for  the 
repeal  of  a  portion  of  the  Act  of  Congress  of  August  5,  1909 
(Philippine  Tariff  Law) .  This  is  one  of  the  few  instances  of  the 
repeal  of  an  Act  of  Congress  by  another  legislative  body,  and 
raises  interesting  constitutional  questions.  The  Governor-Gen- 
eral, under  date  of  December  11,  1919,  proclaimed  the  repealing 
act  in  force,  reciting  that  it  had  been  approved  by  the  President 
of  the  United  States  on  November  24. 

Act  2873  grants  to  the  National  Development  Company  "  to 
acquire,  hold,  manage,  alienate  and  encumber  ....  lands, 
mines  or  mining  claims  in  excess  of  the  limit  as* to  area  estab- 
lished by  law  ....  during  a  period  of  10  years  from  and  after 
the  date  of  their  acquisition,  possession,  or  administration,  in 
order  to  prepare  and  facilitate  the  alienation  or  other  disposal  of 
the  same." 
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Act  2874  consists  of  129  sections  and  is  entitled  "  An  act  to 
amend  and  compile  the  laws  relative  to  lands  of  the  public 
domain,  and  for  other  purposes."    Sec.  23  provides 

"  citizens  of  countries  the  laws  of  which  grant  to  citizens  of  the 
Philippine  Islands  the  same  right  to  acquire  public  land  as  to 
their  own  citizens,  may,  while  such  laws  are  in  force,  but  not 
thereafter,  with  the  express  authorization  of  the  legislature,  pur- 
chase any  parcel  of  agricultural  land,  not  in  excess  of  100 
hectares,  available  under  this  act,  upon  complying  with  the 
requirements  of  this  chapter." 

Prohibition. — The  eighteenth  amendment  to  the  federal  con- 
stitution provides  (Sec.  1) : 

"The  manufacture,  sale  or  transportation  of  intoxicating 
liquors  within,  the  importation  thereof  into,  or  the  exportation 
thereof  from,  the  United  States  and  ail  territory  subject  to  the 
jurisdiction  thereof." 

On  July  7, 1919,  the  Chief  of  the  Bureau  of  Insular  Affairs  at 
Washington  cabled  the  Acting  Governor-General  of  the  Philip- 
pines recommending  the  application  to  the  archipelago  of  the 
then  proposed  Prohibition  Enforcement  Act,  but  the  latter 
advised  that  enforcement  be  left  to  the  Philippine  legislature, 
and  upon  such  understanding,  it  is  reported,  the  archipelago  was 
not  included  in  the  National  Prohibtion  Act  of  last  October. 

In  his  message  to  the  fifth  Philippine  legislature,  the  Governor- 
General,  for  the  second  time,  referred  to  the  subject,  saying: 

"  I  also  recommend  once  again  the  adoption  of  laws  establish- 
ing in  the  Philippines  the  prohibition  of  the  manufacture  and 
sale  of  alcoholic  drinks;  and  in  this  connection  I  suggest  to  you 
the  consideration  of  means  for  the  raising  of  sufficient  revenues  to 
offset  the  income  to  be  lost  by  such  prohibition." 

The  question  was  referred  by  concurrent  ^Resolution  3  of  the 
legislature  to  a  joint  committee  and  at  this  writing  that  is  as  far 
as  it  has  progressed  at  this  writing. 

A  movement  in  support  of  prohibition  has  been  inaugurated, 
but  its  ultimate  success  appears  unlikely.  A  representative  of  the 
American  Anti-Saloon  League  came  to  the  Philippines  to  aid  it 
and  in  an  interview  in  one  of  the  Manila  papers  is  reported  to 
have  said: 

"It  is  practically  certain  that  if  the  Philippine  legislature 
does  not  enact  prohibition  for  the  Islands,  the  Supreme  Court 
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of  the  United  States  will  decide  that  inasmuch  as  the  Philippine 
Islands  are  '  subject  to  the  jurisdiction  of  the  United  States/  the 
prohibition  amendment  applies  to  these  Islands. 

"The  present  prohibition  campaign  is  a  campaign  to  get 
prohibition  by  enactment  of  the  Philippine  legislature  before 
the  amended  Constitution  of  the  United  States  forces  it  upon 
the  Islands.  Enacted  by  the  legislature  here,  it  will  be  more 
welcome  than  if  forced  upon  the  people  from  the  outside  and  so 
will  be  less  difficult  of  enforcement  and  more  willingly  acquiesced 
in  by  the  people  at  large.  This  is  surely  a  thing  greatly  to  be 
desired." 

On  the  other  hand  a  brief  of  31  printed  pages  against  prohibi- 
tion, addressed  to  the  Joint  Committee  of  the  Legislature,  has 
been  presented  by  Messrs.  Boss,  Gabaldon,  McDonough  and  John- 
son, of  the  Manila  Bar,  who  state  that  they  appear  "in  repre- 
sentation of  the  Philippine  Distillers'  Association,"  sets  forth 
that  in  the  Philippines 

"  there  exist  two  breweries,  seven  large  and  74  small  distilleries, 
valued  at  27,000,000  of  pesos 

"  In  the  year  1918  by  the  payment  to  the  Bureau  of  Internal 
Bevenue  of  taxes  upon  alcohol  that  department  collected  5,330,- 
933.49  pesos,  and  for  licenses  733,834.99  pesos— in  all  6,064,- 
768,48  pesos,  which  amount,  as  the  Acting  Governor-General 
stated  in  his  telegram,  constitutes  19J  per  cent  of  the  revenue  of 
that  department. 

"  The  Bureau  of  Customs,  in  the  year  1918,  collected  67,109.98 
pesos  import  in  duties  upon  beer,  gin,  wine  and  whiskey. 

"  The  enactment  of  such  a  law  would  also  tend  to  diminish  an 
important  source  of  profit  to  sugar  producers,  who  now  dispose 
of  their  molasses  to  distillers,  a  traffic  which,  according  to  sta- 
tistics which  we  have  at  hand,  amounts  to  6,588,000  gallons, 
equivalent  to  1,437,000  tins,  sold  at  1.20  peso  each — a  loss  of 
1,724,000  pesos." 

In  this  connection  it  is  interesting  to  compare  the  experiences 
of  the  other  insular  possessions  for  all  of  which  prohibition  laws 
have  been  enacted. 

Hawaii. — Enforcement  of  the  Prohibition  Act  has  resulted  in 
a  marked  decrease  in  crime,  Governor  McCarthy  said,  but "  there 
is  a  large  quantity  of  illicit  liquor  manufactured,  and  the  federal 
authorities  are  endeavoring  to  stamp  out  this  traffic."  Utiliza- 
tion of  stills  made  of  galvanized  iron  has  poisoned  the  liquor  in 
some  cases,  the  report  stated.  Jail  sentences  instead  of  money 
fines  were  suggested  as  a  check  on  the  traffic. 
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Porto  Rico. — Rafael  P.  Benavides,  an  agent  of  the  Department 
of  Justice  of  the  Island,  who  came  to  New  Orleans  largely  to 
observe  the  effect  of  prohibition  on  the  United  States,  declares : 

"  Prohibition  went  into  effect  in  Porto  Rico  on  March  2  last. 
Prom  all  districts  reports  came  that  the  work  of  minor  courts  has 
been  lessened  approximately  50  per  cent  It  appears  that  sup- 
pression of  the  sale  of  alcoholic  drink  has  tended  to  reduce  the 
number  of  Saturday  and  Sunday  night  dances.  The  fiestas  on 
the  many  saints'  days,  which  were  encouraged  by  the  church, 
inasmuch  as  they  furnished  the  priesthood  with  considerable 
revenue,  and  which  usually  ended  in  drunken  orgies,  have  been 
almost  abandoned. 

"  In  the  district  of  Ponce,  there  were  62  convictions  for  felonies 
in  the  year  ending  June  30, 1918.  This  number  fell  to  41  in  the 
year  from  July  1,  1918,  to  June  30,  1919,  although  only  four 
months  of  this  last  year  were  dry.  At  the  same  ratio  we  should 
be  virtually  without  felony  cases  in  the  next  year  of  prohibition. 

"I  am  informed  by  the  president  of  the  school  board  that 
school  attendance  has  increased  approximately  48  per  cent  since 
prohibition  went  into  effect.  Labor  conditions,  especially  in 
regard  to  the  supply  and  reliability  of  labor,  have  been  greatly 
improved,  and  employers  of  all  classes  are  highly  pleased  with 
the  results  of  the  enforcement  of  the  Prohibition  Act.  This 
undoubtedly  will  result  in  vastly  increased  production  from 
mines,  farms,  plantations  and  factories,  not  only  increasing  the 
welfare  of  the  workman,  but  of  the  whole  country  as  well.  I  am 
thoroughly  convinced — though  I  was  skeptical  at  first — that  the 
prohibition  law  was  one  of  the  best  bits  of  legislation  ever  enacted 
for  my  people,  and  that  they  would  not  vote  wet  again  under  any 
condition." — (Prom  the  Christian  Science  Monitor,  November 
27,  1919.) 

United  States  vs.  Lim. — This  cause  cilebre,  which  has  occupied 
the  attention  of  the  Philippine  courts  for  a  number  of  years  past, 
came  into  prominence  again  last  spring  at  a  meeting  of  Manila 
lawyers  called  by  George  A.  Malcolm,  junior  justice  of  the  Philip- 
pine Supreme  Court,  at  which  he  read  what  sounded  strangely 
like  an  apology  for  the  court's  decision  in  which  he  had  concurred. 

The  defendant,  who  had  been  a  person  of  some  political  promi- 
nence, having  served  as  Governor  of  one  of  the  Philippine  prov- 
inces, was  convicted  of  estafa  (fraud,  swindling)  and  sentenced 
to  a  term  of  imprisonment  for  one  year,  eight  months  and  twenty- 
one  days  and  adjudged  to  reimburse  his  victim  in  the  sum  of 
989.75  pesos. 
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In  affirming  that  sentence,  the  Philippine  Supreme  Court 
summarized  the  facts  as  follows : 

"  It  is  our  opinion  that  the  record  demonstrates  overwhelm- 
ingly the  existence  of  a  relation  of  trust  and  confidence  between 
Pablo  Monserrat  and  Marino  Lim,  th£  defendant,  such  as  is 
charged  in  the  information,  by  virtue  of  which  the  latter  was 
under  an  obligation  to  act  for  and  on  behalf  of  the  former,  to  dis 
close  the  facts  truthfully ;  to  act  fairly  and  justly,  and  to  account 
faithfully.  That  relation  was  established  upon  Lim's  own  initia- 
tive. It  was  induced  by  false  representations  and  pretense;  it 
was  continued  by  active  deceit  and  by  a  failure  to  disclose  truth- 
fully the  facts;  and  it  was  terminated  without  an  accounting  to 
Monserrat  by  reason  of  the  continued  misrepresentation,  deceit, 
and  failure  truthfully  to  state  the  facts  on  the  part  of  Lim." 
(Official  Gazette,  XV,  839.) 

And  in  denying  a  rehearing  the  same  court  further  said : 

"  It  is,  therefore,  clear  frorti  the  foregoing  that  the  accused 
appropriates  the  sum  of  about  2,000.00  pesos  without  the  knowl- 
edge or  consent  of  Monserrat,  who  had  the  perfect  right  to  receive 
it  as  part  of  the  price  of  his  lands  purchased  by  the  railway  com- 
pany and,  having  secured  a  considerable  sum  by  false  representa- 
tion to  the  damage  of  Monserrat  who  believed  the  accused  to  be 
the  agent  who  represented  the  above  company,  a  belief  that  made 
the  accused  receive  the  money  as  the  price  of  his  lands,  it  is 
evident  that  the  accused  committed  the  crime  of  estafa  by  de- 
frauding Monserrat  with  deceit  and  gile  (engano  y  dolo)  and 
by  retaining  the  sum  of  1,979.50  pesos  to  his  prejudice." 

Notwithstanding  his  concurrence  in  this  decision  Mr.  Malcolm, 
in  his  discussion  at  the  meeting  above  mentioned,  asserted, 
regarding  the  defendant  whom  he  had  judicially  declared  to  have 
"defrauded  another  with  deceit  and  guile,"  "To  say  of  him 
(Lim)  that  he  is  a  crook  approaches  the  libellous/1  This  was 
understood  as  an  assurance  to  the  assembled  lawyers  that  should 
they  bring  an  action  against  any  one  who  might  refer  to  the 
defendant  as  "a  crook"  they  would  have  one  friend  on  the 
Supreme  Court. 

^Referring  to  an  application  for  defendant's  pardon,  made 
before  he  began  serving  sentence,  Mr.  Malcolm  declared  that 
while  his  personal  view  "  was  unfavorable  to  such  action  it  was 
not  possible  to  oppose  the  same  because  of  having  participated  in 
the  judgment  of  the  Supreme  Court." 
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Those  who  were  witnessing  the  strange  impropriety  of  one 
member  of  a  court  discussing  thus  outside,  though  publicly,  one 
of  its  decisions  which  had  become  so  conspicuous,  wondered  what 
it  was  that  made  it "  not  possible  to  oppose  "  the  pardon  "  because 
of  having  participated  in  the  judgment "  of  conviction.  That 
sounded  altogether  like  a  weak  excuse  for  shirking  a  duty. 

None  of  the  words  above  quoted  were  uttered  extemporaneously 
nor  in  the  heat  of  argument;  they  were  all  contained  in  a  written 
statement,  carefully  prepared  in  advance,  read  with  deliberation 
and  then  distributed  profusely  among  representatives  of  the  press. 

The  whole  affair  has  created  a  most  unfavorable  impression 
throughout  the  Far  East  and  has  been  especially  mortifying  to 
the  other  judges  of  the  Philippine  Supreme  Court. 

Comparative  Law  Outlines. — Professor  H.  Lawrence  Noble, 
of  the  College  of  Law,  University  of  the  Philippines,  has  pre- 
pared an  interesting  series  of  printed  outlines  of  several  subjects 
important  in  both  the  Civil  and  Anglo-American  Law,  with 
references  to  the  leading  authorities,  especially  those  of  the 
Philippines,  in  both  systems.  The  series  includes:  Public 
Corporations,  Administrative  Law,  Sales,  Wills,  Descent  and 
Administration.  They  should  prove  highly  useful  not  only  to 
law  school  students,  but  also  to  more  advanced  investigators  and 
even  practitioners  who  may  desire  to  compare  at  a  glance  the  basic 
principles  of  the  world's  two  great  legal  systems. 

Increase  of  Crime  in  Manila. — According  to  the  Manila  Times 
the  figures  compiled  by  the  Clerk  of  the  Court  of  First  Instance 
show  an  increase  of  from  200  to  300  per  year  in  the  number  of 
criminal  cases  begun  in  that  city.  Formerly  Manila  was  noted 
for  the  comparatively  small  number  of  serious  crimes  committed 
there. 

C.  S.L. 
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ceased.   Editorial.    148  Law  Times,  103. 
The  French  Commercial  Kegister.    A  New  Feature  in  French 

Legislation.    Maurice  Thery.    63  Sol.  J.,  716-717. 
Acquisition  of  Small  Holdings  by  Disabled  French  Soldiers. 

A  criticism  by  the  Journal  deMutiles.    146  Law  Times,  429. 
French  Law  Against  Secret  Commissions-Eemunerations  Oc- 

cultes.    Text  translated.    146  Law  Times,  320. 
The  Benefit  of  Interests  Legally  Protected  in  French  Civil  Law. 

Joseph  Charmont.    13  111.  L.  Rev.,  693-704. 
Judicial  Status  of  Foreigners  in  France.    Text  of  bill  brought 

into  the  French  Chamber  by  M.  Nail.    146  Law  Times,  465. 
Some  Remarks  on  Foreign  Litigants  Before  French  Tribunals. 

W.  P.  de  Casabianca,  in  Le  Temps.    147  Law  Times,  134. 
Science  and  Learning  in  France.    An  appreciation  by  American 

scholars.    John  H.  Wigmore,  editor. 
The  Society  for  American  Fellowships  in  French  Universities, 

1917.    Pp.  xxxviii,  454.    Review  by  Morris  R.  Cohen.    13 

Illinois  Law  Review,  136-138. 
An  Editorial  Mention.    50  Chicago  Legal  News,  199. 

GERMANY. 

Draft  of  the  New  German  Constitution.    146  Law  Times,  242- 

243. 
The  New  German  Constitution.    Walter  James  Shepard.     14 

Am.  Pol.  Sci.  Rev.,  34-52. 
Legislation,  Treaties,  Bibliography,  Jurisprudence,  1918.     R. 

Lawrens  Notz.    5  Am.  Bar  A.  Jour.,  282-288. 
The  Law  of  the  Prize  Court.    Hugh  H.  L.  Bellot.    1  Jour.  Comp. 

Leg.,  3d  Ser.,  3-6. 
The  German  Colonies  of  Africa.     Sir  Albert  Gray.     1  Jour. 

Comp.  Leg.,  3d  Ser.,  25-35. 
The  New  German  Election  System.     Charles  Henry  Huberich 

and  Richard  King.    63  Solic.  J.,  316-317.. 

GREECE. 

The  Hellenic  Crisis  from  the  Point  of  View  of  Constitutional 
and  International  Law.  Theodore  P.  Ion.  12  Am.  J.  Int. 
L.,  Part  IV,  562-588;  Part  V,  796-812.  See  also  Parts  I 
and  II  appeared  in  the  numbers  for  January  and  April, 
1917,  Part  III  in  the  number  for  April,  1919. 
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GUATEMALA. 

Legislation,  1918.    E.  B.  N.    5  Am.  Bar  A.  Jour.,  233-234. 

HOLLAND. 

Legislation,  1917.  Contributed  by  the  International  Inter- 
mediary Institute.  1  J.  Comp.  Leg.,  Part  2,  3d  Ser.,  187- 
191. 

HONG  KONG. 

Ordinances.  C.  Q.  Alabaster.  1  J.  Comp.  Leg.,  Part  2,  3d  Ser., 
146-150. 

INDIA* 

Legislation,  1917.  A.  P.  Muddiman.  1  J.  Comp.  Leg.,  Part  2, 
3d  Ser.,  136-143. 

ITALY. 

Bibliography.    Joseph  P.  Bartilucci.    5  Am.  Bar  A.  Jour.,  292- 

295. 
The  Italian  Law  of  Industrial  Property.    J.  W.  Gordon.    2  J. 

Comp.  Leg.,  3d  Ser.,  Part  1,  95. 
Appointment  of  Commission  to  Eevise  the  Penal  Code.    149  Law 

Times,  12. 

JAPAN. 

Important  Developments  of  1918.  James  Lee  Kauffman.  5  Am. 
Bar  A.  Jour.,  324-326. 

Japanese  Decision  Protecting  American  Trade-Mark  Against 
Partial  Infringement.  Shimohara  vs.  Miller  Lock  Co., 
Appeal  No.  1081,  1918,  Supreme  Court  of  Japan.  89  Cen- 
tral Law  J.,  239,  in  editorial  news  matter. 

MAURITIUS. 

Ordinances,  1917.    B.  Koenig.    1  J.  Comp.  Leg.,  3d  Ser.,  150. 

MEXICO. 

Legislation,  1917-1918.    Joseph  Wheless.    5  Am.  Bar  A.  Jour., 

234-262. 
The  Contralor  General  de  Mexico.     Thomas  K.  Lill.     8  Nat. 

Munic.  Kev.,  601-606. 
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Confiscation  of  Private  Property  of  Foreigners  Under  Color  of 
a  Changed  Constitution.  Ira  Jewell  Williams.  5  Am.  Bar 
A.  Jour.,  152 ;  22  Law  Notes,  230. 

Government  and  Jurisprudence  before  the  Spanish  Conquest. 
R.  B.  Gaither.    6  Va.  L.  Eev.,  422-440. 

NICARAGUA. 

Legislation,  Finances,  Standard  Time,  etc.  Walter  S.  Penfield, 
E.  B.  N.    5  Am.  Bar  A.  Jour.,  262-265. 

NIGERIA. 

Legislation,  1917.  E.  Gardiner  Smith.  1  J.  Comp.  Leg.,  Part 
2,  3d  Ser.,  152-158. 

PALESTINE. 

Law  in  Palestine.    An  editorial  comment.    54  Law  Jour.,  372. 

PANAMA. 

Miscellaneous  Notes.    Walter  S.  Penfield.    5  Am.  Bar  A.  Jour., 


PERU. 

Legislation,  1918.  Export  Duties;  Warehouse  Law.  E.  B.  N". 
5  Am.  Bar  A.  Jour.,  267-273. 

RUSSIA. 

The  Mir  and  Bolshevism.  E.  A.  Braley  Hodgetts.  35  Law  Q. 
Eev.,  167-176. 

SHANGHAI. 

The  Status  of  the  Shanghai  Municipality.  B.  S.  Gundry.  2 
Jour.  Comp.  Leg.,  3d  Ser.,  Part  1,  51. 

SOUTH  AFRICA. 

South  African  Legislation  Belative  to  Marriage  or  Sexual  Inter- 
course Between  European  and  Natives  or  Coloured  Persons. 
E.  L.  Matthews.    Jour.  Comp.  Leg.,  3d  Ser.,  Vol.  2,  Part  1. 

SPAIN. 

Legislation,  1916-1918.    Joseph  Wheless. 

Bibliography.    S.  P.  Scott.    5  Am.  Bar  A.  Jour.,  295-304. 
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Comparative  Study  of  the  Stages  in  the  life  of  a  Contract  Under 
the  Spanish  Law  and  the  American  Law.  F.  B.  Bautista. 
5  Phil.  L.  J.,  137-167,  177-196,  209-226. 

SWEDEN. 

Legislation,  1917.  Stegfried  Matz.  1  J.  Comp.  Leg.,  3d  Ser., 
191-193. 

SWITZERLAND. 

Legislation,-  1918.  Gordon  E.  Sherman.  5  Am.  Bar  A.  Jour., 
304-309. 

UBUGUAY. 

The  Constitution  of  Uruguay.  Wyndham  A.  Bewes.  2  J.  Comp. 
Leg.,  3d  Ser.,  Part  1,  60. 

Miscellaneous. 

adoption. 

Sir  Alfred  Hopkinson,  K.  C.    2  J.  Comp.  Leg.,  3d  Ser.,  Part  1,  3. 

ALIENS. 

A  Governments  Liability  for  Brigandage  Against  Aliens.  A 
"comment"  suggested  by  the  case  of  Mr.  Jenkins,  the 
American  consular  agent  in  Mexico.  E.  M.  B.  29  Yale 
L.  J.,  333-337. 

ALIEN  ENEMY. 

Treatment  of  Alien  Enemies.  James  W.  Garner.  13  Am.  J. 
Int.  L.,  22-59. 

COMPARATIVE  JURISPRUDENCE. 

Present  Value  of  Comparative  Jurisprudence.    C.  E.  A.  Bedwell. 

29  Yale  Law  Jour.,  509-515. 
Imperial  Unity  and  Legal  Besearch.    2  Jour.  Comp.  Leg.,  3d 

Ser.,  Part  1,  144. 

CONFLICT  OF  LAWS. 

fiules  of  Conflict  and  of  Construction  in  Applying  Foreign 
Statutes.    "Comment."    29  Yale  L.  J.,  329-333. 
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The  Development  of  Private  International  Law  through  Con- 
ventions.   Prof.  D.  Josephus  Jitta,  Councillor  of  State  at 
.  the  Hague.    29  Yale  L.  J.,  497-508. 

CRIMINAL  LAW. 

The  New  Criminal  Codes  of  Central  Europe — Some  Points  of 
Interest.    John  B.  Oliver.    10  J.  Crim.  L.,  275-277. 

FRAUDULENT  CONVEYANCE. 

Fraudulent  and  Voluntary  Conveyances  of  Property.  M.  V. 
Bamaswamy  Iyer.  Jour.  Soc.  Comp.  Leg.,  3d  Ser.,  Vol.  2, 
Parti. 

DR.  HERBERT  WELCH  KALTON. 

Vice-President  of  the  Court  of  Appeal  at  Cairo.  Obituary 
notice.    54  Law  Jour.,  352. 

JUDGMENTS. 

The  Enforcement  of  American  Judgments  Abroad.  Ernest  G. 
Lorenzen.  29  Yale  L.  J.,  188-208,  268-302.  Copied  with 
credit  in  Jour.  Comp.  Leg.,  3d  Ser.,  Vol.  2,  Part  1. 

JURISPRUDENCE. 

The  Crisis  of  Modern  Jurisprudence.  Sir  Paul  Vinogradoff. 
29  Yale  L.  J;,  312-320. 

HAERIAGB. 

Marriage  Under  the  Mohammedan  Law.    Sarat  Chandra  Boy. 

51  Chicago  Leg.  N.,  "259-260. 
Marriage  by  Proxy  and  the  Conflict  of  Laws.     Ernest  G. 

Lorenzen.   32  Harv.  L.  Eev.,  473-488. 

MUNICIPALITIES. 

Spanish  Colonial  Municipalities.  Herbert  Ingram  Priestley. 
7  California  Law  Eeview,  397-416 

NAPOLEON. 

Napoleon  and  His  Code.  Charles  Sumner  Lobingier.  146  Law 
Times,  338-342,  from  Harvard  Law  Review. 
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LASSA  FRANCIS  LAWRENCE  OPPENHEIM. 

Obituary  Notice.    54  Law  Jour.,  376. 

LOUIS  RENAULT. 

In  Memoriam,  by  James  Brown  Scott.  Proceedings  of  the  Ameri- 
can Society  of  International  Law,  at  the  Meetings  of  Its 
Executive  Council,  April  27,  1918,  and  April  17,  1919, 
pp.  35-38. 

REVIEW. 

Notes  on  Foreign  Law.  A  few  points  likely  to  interest  Ameri- 
can lawyers.    Max  Eadin.    8  Cal.  L.  Rev.,  86-93. 

Review  of  Legislation,  1917,  British  Empire.  1  Jour.  Soc.  Comp. 
Leg.,  3d  Ser.,  Part  2,  3-181. 

Foreign  Legislation  (France,  Holland,  Sweden).  1  Jour.  Soc. 
Comp.  Leg.,  3d  Ser.,  Part  2,  182-193. 

Review  of  Legislation,  1917,  British  Empire.  1  Jour.  Soc.  Comp. 
Leg.,  n.  s.,  Part  2,  ix,  3-206. 

Foreign  Legislation,  Jurisprudence  and  Bibliography.  5  Am. 
Bar  A.  Jour.,  212-339. 

BIGHT  HON.  W.  P.  SCHREINER. 

Obituary.    1  Jour.  Soc.  Comp.  Leg.,  3d  Ser.,  Part  3,  157-159. 

SHIPS  AND  SHIPPING. 

The  Lack  of  Uniformity  in  the  Law  and  Practice  of  States  with 
Regard  to  Merchant  Vessels.  Fred  K.  Nielsen.  13  Am.  J. 
Internal  L.,  1-21. 

STATUTE  OP  LIMITATIONS. 

The  Statute  of  Limitations  and  the  Conflict  of  Laws.  "  Com- 
ments   E.  G.  L.    28  Yale  L.  J.,  492  498. 

WATERS. 

American  Law  and  French  Authority.  Samuel  C.  Wiel.  33 
Harv.  L.  Rev.,  133-167. 

WILLS. 

Holographic  Wills'  and  Their  Dating.  1  Jour.  Comp.  Leg.,  3d 
Ser.,  139-143. 
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VI. 

ORGANIZATION  AND  WORK  OF  THE  SECTION  OP 
COMPARATIVE  LAW. 

The  objects  of  the  Section  include  the  translation  into  English 
of  foreign  laws,  the  preparation  of  bibliographies  in  its  special 
field,  and  the  consideration  of  foreign  legislation  and  jurispru- 
dence with  a  view  of  presenting  information  and  materials  of 
value  to  lawyers,  law  teachers  and  law  students. 

All  members  of  the  American  Bar  Association  and  of  the 
Section  of  Comparative  Law  will  receive  the  American  Bab 
Association  Journal  every  quarter. 

All  members  of  the  Association  are  by  that  fact  eligible  to 
become  also  members  of  the  Section  upon  application  for  enroll- 
ment therein.  Any  state,  county,  city,  district,  or  colonial  bar 
association,  law  school,  law  library,  institution  of  learning  or 
department  thereof,  or  other  organized  body  upon  approval  of 
the  Section  may  become  a  member  on  payment  of  $6  annually, 
and  will  then  be  entitled  to  send  two  delegates  to  the  annual 
meeting  of  the  Section  and  to  receive  two  copies  of  the  Journal. 

Distinguished  foreign  jurists,  legislators,  or  scholars  may  be 
elected  honorary  members.    They  pay  no  dues. 

The  authorship  of  the  contributions  of  the  Section  to  the 
Journal  is  indicated  in  each  case  by  the  initials  of  the  writer 
if  an  editor,  otherwise  by  full  name. 

The  next  meeting  of  the  Section  will  be  held  at  Hotel  Statler, 
St.  Louis,  Ho.,  at  2.30  P.  H.9  Wednesday,  August  25,  1920. 

HONORARY  MEMBERS  OP  THE  SECTION. 
The  Rt  Hon.  Viscount  Bryce,  of  Dechmont,  O.  M.,  D.  C.  L.,  L.  L.  D., 

F.  R.  S.,  of  England. 
Franz  von  Liszt,  Jar.  Dr.,  of  Germany. 
D.  Joseph  Jitta,  Jur.  Dr.,  of  Holland. 
Estanislao  S.  Zeballos,  Jur.  Dr.,  of  Argentina. 

OFFICERS  AND  MANAGERS. 
Chairman— William  W.   Smithers,  Philadelphia,  Pa. 
Vice-Chairman — Charles    S.   Lobingier,   Shanghai,   China. 
Secretary—Robert  P.  Shick,  Philadelphia,  Pa, 
Assistant  Secretary— Axel  Teisen,  Philadelphia,  Pa. 


Digitized  by 


Google 


Section  of  Comparative  Law  373 

Treasurer — Eugene  C.  Massie,  Richmond,  Va. 
Simeon  E.  Baldwin,  New  Haven,  Conn. 
Andrew  A.  Bruce,  Grand  Forks,  N.  D. 
W.  O.  Hart,  New  Orleans,  La. 
Seymour  C.  Loomis,  New  Haven,  Conn. 
John  S.  Lehmann,  St  Louis,  Mo. 
Walter  S.  Pen  field,  Washington,  D.  C. 
Roscoe  Pound,  Cambridge,  Mass. 
John  H.  Wigmore,  Chicago,  111. 

HEADQUARTERS. 
Secretary's  Office,  1107  Liberty  Building,  Philadelphia,  Pa.,  U.  S.  A. 

EDITORIAL  STAFF. 
Robert  P.  Shick,  Editor-in-Chief. 

Private  International  Law  and  General  Jurisprudence — Simeon  E. 

Baldwin. 
Austria-Hungary— Robert  P.  Shick. 
Belgium — Arthur  K.  Kuhn. 

Bohemia  and  Balkan  States — William  G.  Hastings. 
Canada—Mr.  Justice  William  R.  Riddell. 
China— Charles  S.  Lobingier,  C.  H.  Wang. 
France— John  F.  C.  Waldo,  Errol  White. 
Germany — R.  Laurens  Notz,  Samuel  Williston. 
Great  Britain — Samuel  Rosenbaum. 
Italy — Attilio  Stanislao  Du-Besse,  Joseph  P.  Bartilucci. 
Japan — Jiro  G.  Kaneko,  James  Lee  Kauflman. 
Latin  America— 

Argentina,  Bolivia,  Chile,  Colombia,  Equador,  Paraguay,  Peru, 

Uruguay,  Venezuela,  Phanor  J.  Eder; 

Brazil,  Mexico,  Joseph  Wheless; 

Costa  Rica,  Guatemala,  Honduras,  Lamar  C.  Qulntero; 

Cuba,  Lucius  Q.  C.  Lamar; 

Nicaragua,  Panama,  Salvador,  Walter  S.  Penfleld; 
Philippine  Islands — Charles  S.  Lobingier. 
Portugal — Joseph  Wheless. 
Russia — Isaac  A.  Hourwich. 
Scandinavia— Axel  Teisen. 
Spain — S.  P.  Scott,  Joseph  Wheless. 
Switzerland — Gordon  E.  Sherman. 

General  Comparative  Law — Roscoe  Pound,  David  Werner  Amram. 
American  Literature  on  Foreign  Law — Luther  E  Hewitt 

All  editorial  communications  should  be  addressed  to  the  Chair- 
many  who  will  see  that  they  reach  the  proper  editor.  All  books 
for  review  should  also  be  sent  to  him. 
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JOURNAL  EXCHANGE  LIST. 

Foreign. 

Biblioteca  y  Consultorio  Juridico  Gratuito,  Buenos  Aires,  Argentina. 

Ministerio  de  Relaciones  Ezteriores,  Buenos  Aires,  Argentina. 

Dr.  Edmund  Benedikt,  Hof-  und  Gerichtsadvokaten,  Vienna,  Austria. 

Juristische  Blatter,  Vienna,  Austria. 

Niederbsterreichische,  Advokatenkammer,  Vienna,  Austria. 

Institut  de  Droit  Compart,  Brussels,  Belgium. 

Biblioteca  Nacional,  Santiago  de  Chile. 

Chinese  Social  and  Political  Science  Association,  Peking,  China. 

Utgeskrift  for  Retsvaesen,  Copenhagen,  Denmark. 

Middle  Temple  Library,  London,  England. 

Society  of  Comparative  Legislation,  London,  England. 

Soci6t6  de  Legislation  Comparee,  Paris,  France. 

Verelnigung  fur  vergleichende  Rechtswissenschaft  und  Volkswirt- 

schaftslehre,  etc.,  Berlin,  Germany. 
Ministerio  de  Relaciones  Ezteriores,  Honduras. 
Istituto  Giuridico  della  R.  Universita,  Torino,  Italy. 
Ministerio  de  Relaciones  Ezteriores,  Panama. 
Ministerio  de  Relaciones  Ezteriores,  Peru. 
Revista  de  Legislacidn  y  Jurlsprudencia,  San  Juan,  P.  R. 
Pravo  (law)  Weekly,  Petrograd,  Russia. 

The  Journal  of  the  Ministry  of  Justice,  monthly,  Petrograd,  Russia. 
Ministerio  de  Relaciones  Ezteriores,  Santo  Domingo, 
Institute  Ibero-Americano  de  Derecho  Positivo  Comparado,  Madrid, 

Spain. 
Revista  de  Legislacidn  Universal  y  Jurlsprudencia  Bspaflola,  Madrid, 

Spain.  i  j^j 

Revista  General  de  Legislacidn  y  Jurlsprudencia,  Madrid,  Spain. 
American  Judicature  Society,  31  W.  Lake  St,  Chicago,  Ills. 
Oflcina  de  Canjes,  Ministerio  de  Relaciones  Ezteriores,  Montevideo, 

Uruguay. 
Ministerio  de  Relaciones  Ezteriores,  Venezuela. 

COMPARATIVE  LAW  SECTION  PUBLICATIONS. 

OFFICIAL  PUBLISHER  THE  BOSTON  BOOK  CO.,  BOSTON,  MASS. 

Visigothic  Code,  by  Scott,  of  this  Editorial  Staff. 
Swiss  Civil  Code,  by  Shick  and  Wetherill,  of  this  Editorial  Staff. 
Civil  Code  of  Argentina,  by  Joannini. 

Civil  Code  of  Peru,  by  Joannini;  in  readiness  by  this  Section. 
The  Seven  Parts  (Las  Siete  Parti  das),  by  Scott,  of  this  Editorial 
Staff;  in  readiness  by  this  Section. 


Digitized  by 


Google 


Section  of  Comparative  Law  375 

FOREIGN  CODES  AND  LAWS  TRANSLATED  INTO  ENGLISH, 
NOW  PURCHASABLE. 

French  Civil  Code,  by  Cachard. 

French  Civil  Code,  by  Wright 

Japanese  Civil  Code,  by  Gubbins. 

Japanese  Civil  Code,  by  Lonholm. 

Japanese  Civil  Code,  annotated  by  De  Becker. 

Japanese  Commercial  Code,  by  Tang  Tin  Hang. 

Japanese  Commercial  Code,  by  Lonholm. 

Japanese  Penal  Code,  by  Lonholm. 

German  Civil  Code,  by  Chung  Hui  Wang. 

German  Civil  Code,  by  Loewy,  under  the  direction  and  annotated  by 

a  joint  committee  of  the  Pennsylvania  Bar  Association  and  the 

University  of  Pennsylvania. 
Penal  Code  of  Siam,  by  Tokichi  Masao  (18  Tale  Law  Journal,  85). 
Laws  of  Mexico,  by  Wheless,  of  this  Editorial  Staff. 
Mining  Law  of  Mexico,  by  Kerr,  late  of  this  Editorial  Staff. 
Mining  Laws  of  Columbia,  by  Eder,  of  this  Editorial  Staff. 
Commercial  Laws  of  the  World,  Am.  Ed.,  Boston  Book  Co. 
German  Prize  Code,  as  in  force  July  1,  1915;  translated  by  C.  H. 

Huberlch  and  Richard  King  (Baker,  Voorhis  ft  Co.,  N.  T.). 
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MEETINGS 

All  meetings  of  the  Association  will  be  held  in  the  Shubert- 
Jefferson  Theater.  (For  location  of  meeting  places  mentioned  in 
the^e  announcements,  see  p.  396.) 

The  Execntive  Committee  will  meet  on  Tuesday,  August  24, 
at  9  P.  M.,  in  Parlor  B  (Mezzanine),  Hotel  Statler. 

The  General  Council  will  meet  in  the  Billiard  Room,  Jefferson 
Hotel.  The  first  meeting  of  the  General  Council  will  be  held 
on  Wednesday,  August  25,  at  9  A.  M. 


REGISTRATION 

The  Offices  of  the  Secretary  and  Treasurer  will  be  located  in 
the  Hotel  Statler  (Parlor  A,  Mezzanine)  and  will  open  for 
registration  of  members  and  delegates  and  for  the  sale  of  dinner 
tickets,  on  Monday  morning,  August  23,  at  10  o'clock. 

The  system  of  REGISTRATION  CARDS  will  be  continued. 
The  cards  may  be  obtained  at  the  Secretary's  office.  All  blanks 
should  be  filled,  the  cards  signed  legibly  (preferably  in  BLOCK 
letters)  and  returned  promptly  to  the  Secretary's  office. 

A  printed  list  of  members  and  delegates  in  attendance  at  the 
meeting  will  be  prepared  from  the  registration  cards.  The  names 
of  those  members  only  whose  cards  are  received  before  8  o'oclock 
on  Tuesday  evening,  August  24,  will  appear  in  the  first  edition, 
which  issues  at  9.00  A.  M.  Wednesday.  The  second  and  third 
editions  will  issue  at  9.00  A.  M.  on  Thursday  and  Friday,  re- 
spectively. 
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RECEPTION  COMMITTEE 

Edward  A.  Harriman,  Chairman,  Connecticut. 

Hollis  R.  Bailey,  Massachusetts. 

Edgar  A.  Bancroft,  Illinois. 

James  M.  Beck,  Ne^  York. 

Charles  A.  Boston,  New  York. 

John  P.  Briscoe,  Maryland. 

Hugh  Henry  Brown,  Nevada. 

Enoch  H.  Crowder,  District  of  Columbia. 

Edward  B.  Gager,  Connecticut. 

Samuel  J.  Graham,  District  of  Columbia. 

Charles  Noble  Gregory,  District  of  Columbia. 

Eugene  A.  Gilmore,  Wisconsin. 

MaSley  0.  Hudson,  Massachusetts. 

Edward  Q.  Keasbey,  New  Jersey. 

William  C.  Kinkead,  Wyoming. 

John  Lowell,  Massachusetts. 

James  H.  Mcintosh,  New  York. 

Henry  B.  P.  Macfarland,  District  of  Columbia. 

Herbert  R.  MacMillan,  Utah. 

Eugene  C.  Massie,  Virginia. 

Peter  W.  Meldrim,  Georgia. 

J.  Hansell  Merrill,  Georgia. 

Thomas  J.  O'Donnell,  Colorado. 

William  L.  Putnam,  Massachusetts. 

Henry  T.  Rogers,  Colorado. 

George  B.  Rose,  Arkansas. 

Lessing  Rosenthal,  Illinois. 

R.  E.  Lee  Saner,  Texas. 

Edward  T.  Sanford,  Tennessee. 

James  M.  Satterfield,  Delaware. 

Manuel  Rodriguez-Serra,  Porto  Rico. 

C.  A.  Severance,  Minnesota. 

Walter  George  Smith,  Pennsylvania. 

Andrew  Squire,  Ohio. 

Selden  P.  Spencer,  Missouri. 

A.  T.  Stovall,  Mississippi. 

Mark  A.  Sullivan,  New  Jersey. 

John  Q.  Tilson,  Connecticut. 

Horace  VanDeventer,  Tennessee. 

W.  H.  Washington,  Tennessee. 

John  H.  Wigmore,  Illinois. 

Samuel  Williston,  Massachusetts. 
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BUSINESS  PROGRAM  OF  THE 
ASSOCIATION 


WEDNESDAY  MORNING,  August  25,  at  10  o'clock. 

Address  of  Welcome:  His  Excellency  Frederick  D.  Gardner, 
Governor  of  Missouri. 

The  President's  Address:  "The  Evolution  of  Representative 
Constitutional  Government."  Hampton  L.  Carson,  of  Pennsyl- 
vania, President  of  the  Association. 

Address  by  His  Excellency,  the  British  Ambassador,  Sir  Auck- 
land Geddes. 

Report  of  the  Secretary. 

Report  of  the  Treasurer. 

Report  of  the  Executive  Committee. 

Nomination  and  Election  of  Members. 

State  delegations  will  meet  in  the  Shubert- Jefferson 
Theater  at  the  CLOSE  of  this  session  to  nominate  members 
of  the  General  Council,  and  to  select  nominees  for  Vice- 
President  and  Local  Council  for  each  State.  If  a  delega- 
tion desires  to  hold  its  meeting  ELSEWHERE,  notice 
should  be  given  to  the  Secretary  PRIOR  to  this  session  in 
order  that  due  announcement  may  be  made.    (See  p.  393.) 


WEDNESDAY  AFTERNOON,  August  25,  3.30  o'clock. 

Open  Forum :  "  How  Can  WTe  Best  Promote  the  Welfare, 
Influence  and  Scope  of  Action  of  the  American  Bar  Asso- 
ciation ?  " 

Thomas  C.  McClellan,  of  Alabama,  and  Ira  E.  Robinson,  of 
West  Virginia,  will  open  the  discussion. 

Participation  by  all  members. 
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WEDNESDAY  EVENING,  August  25,  at  8  o'clock. 

Address :  Franklin  K.  Lane,  of  California. 

9.15  P.  M.     Election  of  the  General  Council. 

9.30  P.  M.    Reception  in  the  main  Dining  Boom,  Jefferson 
Hotel.    (Seep.  392.) 


THURSDAY  MORNING,  August  26,  at  10  o'clock. 

Reports  of  Sections  and  Committees.  The  names  of  Chair- 
men are  given  below. 

The  consideration  of  the  Reports  will  begin  promptly  at  10.05 
o'clock.    The  time  schedule  will  be  strictly  observed. 


Sections. 
A.  M. 

10.05    Comparative  Law.    William  W.  Smithers. 
10.10   Judicial  Section.    Charles  A.  Woods. 
10.20    Legal  Education.    Charles  M.  Hepburn. 
10.30    Patent,  Trade-Mark  and  Copyright  Law.     Wallace  R. 

Lane. 
10.40    Public  Utility  Law.    Bentley  W.  Warren. 
10.50   National  Conference  of  Commissioners  on  Uniform  State 

Laws.    William  A.  Blount. 

Committees. 

10.55    Co-operation    among   Bar   Associations.     Julius   Henry 

Cohen. 
11.10    Professional  Ethics  and  Grievances.     Henry  W.  Jessup. 
11.40    Commerce   Trade   and    Commercial   Law.     Francis   B. 

James. 
11.55   International  Law.    Charles  Noble  Gregory. 

P.  M. 

12.10    Insurance  Law.    Arthur  I.  Vorys 

12.20    Publicity.    Charles  A.  Boston. 
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12.25    Memorials.    W.  Thomas  Kemp. 

12.35   Jurisprudence  and  Law  Reform.    Everett  P.  Wheeler. 
1.00   Adjournment. 

Excursion  through  the  suburbs  of  St.  Louis  at  2.30  P.  M. 
(See  p.  392.) 

THUBSDAY  EVENING,  August  26,  at  8  o'clock. 

Address :   Albert  J.  Beveridge,  of  Indiana.    "  The  Attack  on 
American  Fundamentals."  / 

Reports  of  Committees.     The  names  of  Chairmen  are  given 
below. 

The  time  schedule  will  be  strictly  observed. 
P.  M. 

9.15    Admiralty  and  Maritime  Law.    Robert  M.  Hughes. 
9.25    Noteworthy    Changes    in    Statute    Law.      Thomas    I. 

Parkinson. 
9.35    Drafting  of  Legislation.    William  Draper  Lewis. 
9.40   Uniform  Judicial  Procedure.    Thomas  Wall  Shelton. 
9.50    A  djournment. 

FRIDAY  MORNING,  August  27,  at  10  o'clock. 

A  Symposium  on  the  general  subject "  Legal  Aid,"  under  four 
sub-topics  as  follows: 

A.  M. 

10.05  "  The  Relation  Between  Legal  Aid  Work  and  the  Admin- 
istration of  Justice,"  by  Reginald  Heber  Smith,  of 
Massachusetts. 

10.25  "Legal  Aid  Societies,  Their  Function  and  Necessity," 
by  Charles  Evans  Hughes,  of  New  York. 

10.45  "The  Relation  of  Legal  Aid  to  the  Community,"  by 
Ernest  L.  Tustin,  of  Pennsylvania. 

11.05  "Justice  Without  Cost  for  Parent  and  Child"  by  Ben 
B.  Lindsey,  of  Colorado. 

11.25     General  Discussion  by  Association. 

P.  M. 

12.45    Nomination  and  Election  of  Officers. 
Adjournment  at  1  o'clock. 
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FRIDAY  AFTERNOON,  August  27,  at  2.30  o'clock. 

Reports  of  Committees.    The  names  of  Chairmen  are  given 
below. 

The  time  schedule  will  be  strictly  observed, 

P.  M. 

2.35     Membership.     Lucien  Hugh  Alexander. 
2.45     Change  of  Date  of  Presidential  Inauguration.    Wm.  L. 

Putnam. 
2.55     Classification  and  Restatement  of  the  Law.    James  D. 

Andrews. 
3.10    Presentation  and  Consideration  of  resolutions  submitted 
by  Executive  Committee  resulting  from  discussion  in 
the  Open  Forum,  or  from  any  other  source. 
Miscellaneous  Business. 
Adjournment  sine  die. 

Annual  Dinner  at  7  P.  M.    (See  pages  392,  393.) 
Dinner  to  Ladies  at  7  P.  M.    (See  page  392.) 
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PROGRAMS  OF  SUBSIDIARY  AND 
ALLIED  BODIES 


Conference  of  Bar  Association 
Delegates 

The  Conference  will  meet  on  Tuesday,  August  24.    There  will 
be  three  sessions  on  that  date,  at  10  A.  M.,  3  P.  M.  and  8  P.  M., 

respectively. 

The  sessions  will  be  held  in  Union  Electric  Hall. 
Moorfield  Storey,  of  Massachusetts,  will  preside. 

The  following  matters  will  be  considered : 

(a)  Report  of  the  Committee  upon  the  Incorporation  of  the  Bar. 

Clarence  N.  Goodwin,  Chairman. 

(b)  Report  of  the  Committee  to  Prepare  a  Brief  on  the  Practice 

of  the  Law  by  Corporations.    W.  H.  H.  Piatt,  Chairman. 

(c)  Report  of  the  Committee  upon  Aeronautics  and  Aerography. 

William  V.  Rooker,  Chairman. 

(d)  Consideration  of  the  question:    Shall  the  Conference  be- 

come a  Secti6n  of  the  American  Bar  Association  ? 

(e)  Discussion  of  the  following  questions: 

1.  What  are  state  and  local  bar  associations  doing  to  im- 

press upon  the  people  of  their  states  and  communi- 
ties the  vital  importance  of  respect  for  the  law? 

2.  How  can  the  influence  of  such  associations  in  that  field 

be  increased? 
8.  What  are  the  state  and  local  bar  associations  doing  to 
promote  knowledge  and  understanding  on  the  part 
of  the  people  of  their  states  and  communities  of  the 
fundamental  principles  of  American  institutions? 

(f )  Election  of  officers. 

(Delegates  will  please  register  at  Headquarters  on  the  blue 
cards  provided  for  that  purpose.) 
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National  Conference  of  Commissioners  on 
Uniform  State  Laws 

The  thirtieth  annual  Conference  will  be  held  in  the  Auditorium 
(17th  Floor)  Hotel  Statler,  beginning  Thursday,  August  19, 
10.30  A.  M.  The  sessions  will  continue  on  Friday,  Saturday, 
Monday  and  Tuesday,  August  20,  21,  23,  24. 

The  Executive  Committee  of  the  Conference  will  meet  on 
.  Wednesday,  August  18,  at  9  P.  M.,  and  on  Thursday,  August  19, 
at  9.30  A.  M.,  in  the  Auditorium  (17th  Floor),  Hotel  Statler. 

Wm.  A.  Blount,  of  Florida,  President  of  the  Conference,  will 
preside. 


THURSDAY,  August  19,  10.30  A.  M. 

Address  of  Welcome  and  Response. 

Address  of  President,  William  A.  Blount,  of  Florida. 

Report  on  Constitution  and  By-Laws. 

Reports  of  officers,  and  of  standing  and  special  committees. 

Discussion  of  those  reports  which  do  not  present  drafts  of  Acts. 

Election  of  officers. 

Consideration  of: 

Final  Draft  of  Uniform  Act  Concerning  Depositions. 

Final  Draft  of  Act  Concerning  Proof  of  Statutes  of  Other 
States. 

Report  on  Legislative  Drafting. 

Report  on  Obsolete  and  Superseded  Acts. 


FRIDAY,  SATURDAY,  MONDAY,  August  20,  21,  23. 

Consideration  of : 

Seventh  Tentative  Draft  of  a  Uniform  Incorporation  Act. 
Report  of  Committee  on  Commercial  Law,  Concerning : 

(1)  Uniform  Mortgage  Act. 

(2)  Uniform  Fiduciaries  Act. 

(3)  Conditional  Sales  Act. 

A  Set  of  Forms  under  the  Uniform  Land  Registration  Act. 
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Fourth  Tentative  Draft  of  Uniform  Act  on  Vital  and  Penal 
Statistics. 

Fifth  Tentative  Draft  of  Uniform  Occupational  Diseases 
Act. 

(There  will  be  no  session  of  the  Conference  Monday 
evening.  The  Association  of  the  American  Law  Schools, 
however,  will  hold  a  session  that  evening  at  8  P.  M. 
(Club  Room,  Central  Library),  which  the  Commissioners 
are  invited  to  attend.  A  paper  on  "The  Aftermath  of 
Codification"  will  be  read  by  Nathan  Isaacs,  of  Ohio. 
The  paper  will  be  discussed  by  the  following  Commis- 
sioners: Samuel  Williston,  of  Massachusetts;  Charles 
Thaddeus  Terry,  of  New  York,  and  Walter  George  Smith, 
of  Pennsylvania.) 

TUESDAY,  August  24. 

Consideration  of : 

First  Tentative  Draft  of  Uniform  Declaratory  Judgments 

Act. 
Second  Tentative  Draft  of  Uniform  Prohibition  Act. 
Unfinished  business. 


HOTEL  ACCOMMODATIONS. 

(For  list  of  hotels  and  rates,  see  the  regular  announcement  of 
thg  American  Bar  Association.) 


The  Executive  Committee  of  the  Commissioners  urges  that 
every  state,  territory,  and  possession  be  represented  at  this  meet- 
ing. The  Governors  of  all  the  states  that  are  not  regularly  rep- 
resented have  been  specially  urged  to  appoint  delegates  or  Com- 
missioners. All  Commissioners  are  requested  to  be  present  or 
to  have  at  least  one  from  their  state  present. 

EUGENE  A.  OTLMORE,  Secretary. 
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Comparative  Law  Section 

The  session  will  be  held  in  the  Daniel  Boone  Room,  Hotel 
Statler,  Wednesday  afternoon,  August  25,  at  2.30  o'clock.  It 
will  be  open  to  the  public.  (The  Council  will  meet  at  2  P.  M. 
same  day  in  the  Daniel  Boone  Boom.) 

W.  W.  Smithers,  of  Pennsylvania,  Chairman  of  the  Section, 
will  preside. 

The  order  of  business  will  be  as  follows : 

Statement  of  the  Chairman  as  to  organization  of  the 

Section. 
Address  by  Phanor  J.  Eder,  of  New  York.    "  Pan  Ameri- 
canism and  the  <  Bar.' " 
Treasurer's  Beport. 
Address  by  Walter  S.  Penfield,  of  District  of  Columbia. 

"  Central  American  Constitutions." 
Election  of  Officers  and  Council. 
New  Business. 
Membership  of  the  Section  is  of  three  classes : 

Class  A.     All  Members  of  the  American  Bar  Association 

upon  enrollment. 
Class  B.  State  Bar  Associations,  Law  Schools,  Law 
Libraries,  Institutions  of  Learning,  City  and 
County  Bar  Associations,  upon  approval,  to 
send  two  delegates  each. 
Class  C.  Distinguished  foreign  jurists,  legislators  or 
scholars  elected  as  honorary  members. 

Judicial  Section 

The  Section  will  hold  its  session  on  Tuesday,  August  24, 
2.30  P.  M.,  in  the  U.  S.  District  Court  Room. 

Charles  A.  Woods,  of  South  Carolina,  Chairman  of  the  Sec- 
tion, will  preside. 

Details  of  the  meeting  will  be  announced  later. 

There  will  be  an  informal  dinner  for  all  members  of  the  Sec* 
tion,  the  officers,  members  of  the  Executive  Committee  and 
former  presidents  of  the  American  Bar  Association,  on  Tuesday 
evening,  August  24,  at  7  o'clock  in  the  Small  Banquet  Room 
(17th  Floor),  Hotel  Statler. 
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Section  of  Patent,  Trade-Mark  and 
Copyright  Law 

The  session  will  be  held  in  the  Small  Banquet  Room  (17th 
Floor),  Hotel  Statler,  on  Wednesday,  August  25,  2  P.  M. 

Wallace  E.  Lane,  of  Illinois,  Chairman  of  the  Section,  will 
preside. 

Address,  Wallace  R.  Lane,  Chairman. 

Address,  A.  C.  Paul,  of  Minnesota,  "  Unfair  Competition  and 
its  Late  Developments." 

Address,  Edward  S".  Rogers,  of  Illinois,  "  Statutory  Trade- 
Mark  Protection." 

Discussion  of  Addresses  and  Chairman's  Report. 

Adoption  of  By-Laws  for  Section. 


Section  of  Legal  Education 

The  Section  will  hold  its  first  session  in  the  Club  Room 
Central  Library,  on  Tuesday,  August  24,  2.30  P.  M. 

The  second  session  of  the  Section  will  be  held  in  Room  130 
(first  floor),  Jefferson  Hotel,  on  Thursday,  August  26,  8.30  A.  M. 

Charles  M.  Hepburn,  of  Indiana,  Chairman  of  the  Section, 
will  preside. 

(Details  of  the  program  will  be  announced  later.) 
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Association  of  American  Law  Schools 

The  Association  of  American  Law  Schools  will  meet  in  the 
Club  Boom,  Central  Library.  There  will  be  two  sessions :  Mon- 
day, August  23,  8  P.  M.,  and  Tuesday,  August  24,  8  P.  M. 

Eugene  A.  Gilmore,  of  Wisconsin,  President,  will  preside. 


MONDAY,  August  23,  1920. 

7.00  P.  M.     Assembling  and  Registration  of  Delegates. 
8.00  P.  M.    First  Session. 
Roll  Call. 
Announcements. 
Paper — The  Aftermath  of  Codification,  by  Nathan 

Isaacs,  Cincinnati  Law  School. 
Discussion  by  Samuel  Williston,  Harvard  Law 
School;   Charles  Thaddeus  Terry,   Columbia 
Law  School;  and  Walter   George   Smith,  of 
Philadelphia. 
10.00  P.  M.     Smoker. 


TUESDAY,  August  24. 

1.00  P.  M.     Luncheon.     (Tickets  at  Registration  Desk.) 
8.00  P.  M.     Report  of  Committee  on  Reform  of  Civil  Pro- 
cedure,  Hugh  E.  Willis,  University  of  North 
Dakota  Law  School,  Chairman. 

Discussion. 

Report  of  Committee  on  the  Status  of  the  Law 
Teacher,  Henry  M.  Bates,  University  of  Michi- 
gan Law  School,  Chairman. 

Discussion. 

Business  Meeting. 
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Section  of  Public  Utility  Law 

The  third  annual  meeting  of  the  Section  will  be  held  in  the 
Daniel  Boone  Boom  (Mezzanine  Floor),  Hotel  Statler,  on  Tues- 
day, August  24. 

There  will  be  three  sessions  of  the  Section :    10  A.  M.,  3  P.  M., 
and  8  P.  M. 

Bentley   W.-  Warren,   Vice-Chairman   of   the   Section,   will 
preside. 

TUESDAY,  August  24,  10  A.  M. 

Announcement  of  death  of  William  C.  Niblack,  of  Illinois, 

late  Chairman  of  the  Section,  and  Address  by  S.  S.  Gregory, 

of  Illinois. 
Address   of   Bentley    W.    Warren,    of   Massachusetts,    Vice- 

Chairman. 
Report  of  Secretary. 
Appointment  of  Committees. 
Address  : 

Consideration  of  the  by-laws  and  action  thereon. 
Submission  of  questions  by  members  of  the  Section  of  which 

discussion  is  desired. 
Miscellaneous  business. 

TUESDAY,  August  24,  2  P.  M. 

Address : 

Discussion  of  subjects  submitted  at  morning  session. 

Reports  of  Committees. 

Election  of  Officers. 

Miscellaneous  business. 

TUESDAY,  August,  24,  8  P.  M. 

Address : 

Discussion. 

Continuation  of  discussion  of  subjects  submitted  at  morning 

session. 
'Miscellaneous  business. 
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Section  of  Criminal  Law 

There  will  be  two  meetings  held  by  a  special  committee  of  the 
Association  for  the  purpose  of  organizing  a  Section  of  Criminal 
Law,  on  Tuesday,  August  24th,  at  10  A.  M.  and  3  P.  M.  respec- 
tively, in  the  IT.  S.  Circuit  Court  of  Appeals  Boom. 

The  members  of  the  special  committee  are : 

Edwin  A.  Abbott,  Philadelphia,  Pa.,  Chairman 

Eugene  A.  Gilmore,  Madison,  Wis., 

Thomas  I.  Parkinson,  New  York,  N.  Y. 

Wm.  E.  Mikell,  Philadelphia,  Pa. 

Roscoe  Pound,  Cambridge,  Mass. 

John  B.  Sanborn,  Madison,  Wis. 

Wm.  W.  Smithers,  Philadelphia,  Pa. 

W.  0.  Hart,  New  Orleans,  La. 

Thomas  J.  O'Donnell,  Denver,  Colo. 

John  P.  Briscoe,  Prince  Frederick,  Md. 

Ira  E.  Eobinson,  Charleston,  W.  Va. 

Orrin  N.  Carter,  Chicago,  111. 

Charles  A.  DeCourcy,  Boston,  Mass. 


National  Association  of  Attorneys-General 

The  Association  will  meet  in  the  South  Side  Grill  Room  (1st 
Moor),  Hotel  Statler.  There  will  be  three  sessions:  on  Monday, 
August  23,  2  P.  M.,  and  Tuesday,  August  24,  10  A.  M.,  and 
2.30  P.  M. 

Clifford  L.  Hilton,  of  Minnesota,  President,  will  preside. 
(Details  of  program  will  be  announced  later.) 
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ENTERTAINMENTS 


Reception 

A  reception  will  be  given  to  the  President  and  members  and 
guests  of  the  American  Bar  Association  and  to  ladies  accompany- 
ing them,  on  Wednesday,  August  25,  at  9.30  P.  M.  in  the  Main 
Dining  Boom,  Jefferson  Hotel.  No  tickets  of  admission  will  be 
required. 


Annual  Dinner 

The  Annual  Dinner  of  the  Association  will  be  given  in  the 
Boof  Garden,  Hotel  Statler,  on  Friday,  August  27,  at  7  P.  M. 
Hampton  L.  Carson,  of  Pennsylvania,  President  of  the  Associa- 
tion, will  preside.  For  additional  information  concerning  the 
dinner  see  "  Special  Announcements,"  page  393. 

A  dinner  will  be  given  at  the  same  hour  in  the  Small  Banquet 
Boom,  Hotel  Statler,  to  the  ladies  who  accompany  members  and 
guests  of  the  Association.  Tickets  for  the  dinner  to  the  ladies 
may  be  obtained  at  the  Treasurer's  office. 


Excursion 

An  automobile  trip  through  the  suburbs  of  St.  Louis,  with 
afternoon  tea  at  one  of  the  country  clubs,  will  be  given  by  the 
St.  Louis  Bar  Association  to  the  members  and  guests  of  the 
American  Bar  Association  and  ladies  accompanying  them,  on 
Thursday,  August  26,  leaving  the  Hotel  Statler  at  2.30  P.  M. 
Excursion  tickets  may  be  obtained  at  the  Secretary's  office. 
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SPECIAL  ANNOUNCEMENTS 


The  Dinner 

The  Annual  Dinner  will  be  given  as  above  noted.  A  charge 
of  $5.00  for  dinner  tickets  will  be  made  to  members  and  delegates. 
A  limited  number  of  guest  tickets  will  be  furnished  to  members 
at  a  charge  of  $7.50  each. 

Members  are  requested  to  apply  promptly  for  dinner  tickets. 
They  will  be  issued  by  the  Treasurer's  office,  Hotel  Statler,  on 
and  after  Monday,  August  23,  at  10  A.  M.  Positively  no  tickets 
will  be  issued  after  12  o'clock  noon,  Friday,  September  5. 


Mail  for  Members 

The  Association  will  be  provided  with  pigeon-hole  furniture 
for  sorting  mail,  which  will  be  placed  in  the  office  of  the  Secre- 
tary. To  facilitate  distribution  the  members  are  requested  to 
have  all  mail  (not  otherwise  specially  directed)  addressed  in  care 
of  the  "American  Bar  Association." 


Nomination  of  General  and  Local 
Councils 

The  delegation  from  each  state  will  meet  in  the  Shubert- Jeffer- 
son Theater  immediately  upon  adjournment  of  the  first  busi- 
ness session  (Wednesday  morning,  August  25)  for  the  purpose 
of  nominating  a  member  of  the  General  Council,  and  the  Vice- 
President  and  Local  Council  for  the  state.  Delegations  desiring 
to  meet  at  a  place  other  than  the  place  designated  should  notify 
the  Secretary  prior  to  the  opening  of  the  first  business  session, 
so  that  appropriate  announcement  may  be  made. 
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No  list  should  contain  more  than  six  names  in  all:  one  for 
General  Council,  one  for  Vice-President  and  four  for  Local 
Council.  All  must  be  members  of  the  Association  at  the  time  of 
their  nomination. 

Lists  should  be  left  at  the  Secretary's  office  not  later  than 
4  P.  M.  on  Wednesday,  August  25,  in  order  that  they  may  be 
prepared  for  the  printer  and  issued  to  members  on  Thursday 
morning. 

Election  of  the  General  Council  will  take  place  at  the  business 
session  of  Wednesday  evening,  August  25. 


Meetings  of  General  Council 

Meetings  of  the  General  Council  will  be  held  in  the  Billiard 
Room,  Jefferson  Hotel,  at  9  A.  M.  on  Wednesday,  Thursday  and 
Friday,  August  25,  26,  27. 


Meetings  of  Standing  Committees 

The  attention  of  standing  committees  is  called  to  the  provision 
of  the  By-Laws  by  which  they  are  required  to  meet  every  year,  at 
such  hours  as  the  respective  Chairmen  may  appoint.  All  such 
committees  will  meet  at  Hotel  Statler  on  Wednesday  morning, 
August  25,  at  9  o'clock,  when  a  separate  room  will  be  assigned 
to  each  committee,  upon  application  to  the  Secretary. 


Reports  of  Committees 

The  attention  of  all  committees  is  called  to  the  following  pro- 
visions of  the  By-Laws : 

"  All  committees  may  have  their  reports  printed  by  the  Secre- 
tary, upon  order  duly  made  by  the  Executive  Committee,  before 
the  annual  meeting  of  the  Association ;  and  any  such  report  con- 
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taining  any  recommendation  for  action  by  the  Association, 
shall  be  printed,  together  with  a  draft  of  a  bill  embodying  the 
views  of  the  Committee,  whenever  legislation  6hall  be  proposed. 
Such  reports  shall  be  distributed  by  mail  by  the  Secretary 
to  all  members  of  the  Association  at  least  30  days  before  the 
annual  meeting  at  which  such  report  is  proposed  to  be  submitted. 
(X.) 

"  Where  the  report  of  a  committee  has  been  printed,  it  shall 
not  be  read  at  a  meeting  of  the  Association,  but  if  the  report 
recommends  action  by  the  Association,  the  recommendations  shall 
be  set  forth  at  the  beginning  of  the  report,  and  the  chairman  of 
the  committee  may  state  briefly  to  the  meeting  their  substance 
and  the  reasons  for  them."     (II.) 

Resolutions — Procedure. 

"  No  person  shall  speak  more  than  ten  minutes  at  a  time  or 
more  than  twice  on  one  subject,  except  as  indicated  on  the  formal 
program  prepared  by  the  Executive  Committee. 

"  Every  resolution  shall  be  in  writing  and  unless  of  a  formal 
character  or  presented  by  a  committee,  shall  be  referred  by  the 
Chair  on  presentation,  without  debate,  to  an  appropriate  com- 
mittee for  consideration  and  report.  No  resolution  which  is 
neither  favorably  reported  by  a  committee  nor  adopted  by  the 
Association,  shall  be  published  in  the  proceedings  of  the  meetings. 

"No  legislation  shall  be  recommended  or  approved  by  the 
Association  unless  there  has  been  a  report  of  a  committee  thereon, 
and  unless  such  legislation  be  approved  by  a  two-thirds  vote  of 
the  members  of  the  Association  present. 

"  No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read  or  address  delivered  shall  be  con- 
sidered by  the  Association/'     (III.) 


New  Members 

It  is  desirable  that  nominations  of  new  members  be  submitted 
to  the  General  Council  at  its  first  session  on  Wednesday  morning. 
Forms  and  any  information  desired  will  be  furnished  by  the 
Membership  Committee,  Secretary's  office,  Hotel  Statler. 

The  dues  are  $6  a  year  for  members,  inclusive  of  cost  of  the 
Journal.  Delegates  who  are  not  members  pay  no  dues.  There 
is  no  initiation  fee.  There  are  no  additional  dues  for  member- 
ship in  a  Section. 
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Location  of  Meeting  Places 

IT.  8.  District  Court  Room,  Federal  Building,  9th  and  Olive 

Streets. 
U.  S.  Circuit  Court  of  Appeals  Room,  Federal  Building,  9th 

and  Olive  Streets. 
Shubert-Jefferson  Theater,  12th  and  Locust  Streets. 
Union  Electric  Hall,  12th  and  Locust  Streets. 
Central  Library,  13th  and  Olive  Streets. 
Hotel  Statler,  Washington,  St.  Charles  and  9th  Streets. 
Jefferson  Hotel,  12th  and  Locust  Streets. 


Hotel  Reservations 

E.  M.  Grossman,  820  Rialto  Building,  St.  Louis,  Mo.,  has 
kindly  consented  to  take  charge  of  the  reservations  for  members 
and  delegates.  In  writing  to  Mr.  Grossman,  please  state  prefer- 
ence of  hotel,  time  of  arrival,  period  for  which  the  rooms  are 
desired,  and  how  many  persons  will  occupy  each  room. 

Rooms  at  Hotel  Statler  are  available  for  Committee  meetings, 
and  will.be  assigned  on  application  of  Chairmen  to  the  Secretary. 

By  order  of  the  Executive  Committee. 

W.  THOMAS  KEMP,  Secretary, 
GAYLORD  LEE  CLARK,  Assistant  Secretary, 
1416  Munsey  Building,  Baltimore,  Md. 
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CHRONOLOGICAL  RESUME 

Wednesday,  August  18,  9  P.  M.,  and  Thursday,  August  19, 

9.30  A.  M.  Meeting  Executive 
Committee  of  Commissioners  on 
Uniform  State  Laws.  Auditorium 
(17th  Floor),  Hotel  Statler. 

Commissioners     on     Uniform     State 
Laws,  Auditorium,  Hotel  Statler. 

Monday,  August  23d. 

10.00  A.  M.  Commissioners  on  Uniform  State  Laws.  Audi- 
torium, Hotel  Statler. 

2.00  P.  M.  Association  of  Attorneys-General.  South  Side 
Grill  Room  (1st  Floor),  Hotel  Statler. 

2.30  P.  M.  Commissioners  on  Uniform  State  Laws.  Audi- 
torium, Hotel  Statler. 

8.00  P.  M.  Association  of  American  Law  Schools.  Club 
Room,  Central  Library. 

Tuesday,  August  24th. 

10.00  A.  M.     Commissioners  on  Uniform  State  Laws.     Audi- 
torium, Hotel  Statler.  ■ 
10.00  A.  M.     Conference  of  Bar  Association  Delegates.    Union 

Electric  Hall. 
10.00  A.  M.     Section  of  Public  Utility  Law.     Daniel  Boone 

Room  (Mezzanine  Floor),  Hotel  Statler. 
10.00  A.  M.     Organization  Meeting  Section  of  Criminal  Law. 

U.  S.  Circuit  Court  of  Appeals  Room. 
10.00  A.  M.     Association   of   Attorneys-General.     South   Side 

Grill  Room,  (1st  Floor),  Hotel  Statler. 
2.30  P.  M.     Judicial  Section,  U.  S.  District  Court  Room. 
2.30  P.  M.     Section  of  Legal  Education.    Club  Room,  Central 

Library. 
2.30  P.  M.     Association   of   Attorneys-General.     South    Side 

Grill  Room  (1st  Floor),  Hotel  Statler. 
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3.00  P.  M.     Conference  of  Bar  Association  Delegates.    Union 

Electric  Hall. 
3.00  P.  M.     Section  of  Public  Utility  Law.     Daniel  Boone 

Boom  (Mezzanine  Floor),  Statler. 
3.00  P.  M.     Section  of  Criminal  Law.    U.  S.  Circuit  Court 

of  Appeals  Eoom. 
7.00  P.  M.     Judicial  Section  Dinner.    Small  Banquet  Room, 

(17th  Floor),  Statler. 
8.00  P.  M.     Conference  of  Bar  Association  Delegates.   Union 

Electric  Hall. 
8.00  P.  M.     Section  of  Public  Utility  Law.     Daniel  Boone 

Eoom  (Mezzanine  Floor),  Statler. 
8.00  P.  M.     Association   of   American   Law   Schools.     Club 

Eoom,  Central  Library. 
9.00  P.  M.    Meeting    Executive    Committee    American    Bar 

Association.      Parlor   B    (Mezzanine    Floor), 

Statler. 


Wednesday,  August  25th. 

9.00  A.  M.     General  Council  Meeting.    Billiard  Eoom,  JeflEer- 
son  Hotel. 
10.00  A.  M.    First  Session,  American  Bar  Association.     Shu- 
bert-Jefferson  Theater. 
Address  of  Welcome,  Governor  Gardner. 
President's  Address,  Hampton  L.  Carson. 
Address  by  British  Ambassador,   Sir  Auckland 
Geddes. 
2.00  P.  M.     Comparative    Law    Section,    Council    Meeting. 
Daniel     Boone     Eoom     (Mezzanine     Floor), 
Statler. 
2.00  P.  M.     Section  of  Patent  Law.     Small  Banquet  Boom 

(17th  Floor),  Statler. 
2.30  P.  M.     Comparative  Law  Section.    Daniel  Boone  Eoom, 
(Mezzanine  Floor),  Statler. 
Annual  Address  of  Director. 
3.30  P.  M.    Second  Session,  American  Bar  Association,  Shu- 
bert-Jefferson  Theater.     Open  Forum. 
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8.00  P.  M.    Third  Session,  American  Bar  Association.    Sim- 
bert-Jefferson  Theater. 
Address  by  Franklin  K.  Lane. 
9.30  P.  M.    Beception.    Main  Dining  Boom,  Jefferson  Hotel. 

Thubsdat,  August  26th. 

8.30  A.  M.     Section  of  Legal   Education,   Room   180    (first 

floor),  Jefferson  Hotel. 
9.00  A.  M.     General  Council  Meeting.    Billiard  Boom,  Jeffer- 
son Hotel. 
10.00  A.  M.    Fourth  Session,  American  Bar  Association.    Shu- 
bert-Jefferson  Theater. 
Reports  of  Sections  and  Committees. 
2.30  P.  M.    Excursion. 

8.00  P.  M.«   Fifth  Session,  American  Bar  Association.     Shu- 
berWefferson  Theater. 
Address  by  Albert  J.  Beveridge. 

Fbiday,  August  27th. 

9.00  A.  M.     General  Council  Meeting.    Billiard  Boom,  Jeffer- 
son Hotel. 
10.00  A.  M.    Sixth  Session,  American  Bar  Association.     Shu- 
bert-Jefferson  Theater. 
Addresses  and  general  discussion  on  the  subject 

of  Legal  Aid. 
Nomination  and  Election  of  Officers. 
2.30  P.  M.    Seventh  Session,  American  Bar  Association.  Shu- 
bert-Jefferson  Theater. 
Resolutions  arising  out  of  Open  Forum  discus- 
sion. 
Miscellaneous  Business. 
7.00  P.  M.     Annual  Dinner,  American  Bar  Association.   Roof 

Garden,  Statler. 
7.00  P.  M.     Ladies    Dinner.      Small   Banquet   Room    (17th 
Floor),  Statler. 
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AMERICAN  BAR  ASSOCIATION. 

AUGUST,  1920. 


WHAT  TO  SEE  IN  ST.  LOUIS. 

FOREST  PARK— One  of  the  most  beautiful  parks  in  America; 
1300  acres,  Art  Museum,  Zoo,  Jefferson  Memorial,  27  tennis  courts, 
22  baseball  grounds,  several  golf  links;  open  to  public.  Maryland, 
University,  Laclede  or  Market  car.    35  minutes. 

WASHINGTON  UNIVERSITY— One  of  the  finest  groups  of  college 
buildings  in  the  country.  All  granite  structures.  University  line, 
Olive  Street.    40  minutes. 

SHAW'S  GARDEN— Over  100  acres,  every  variety  of  flower  and 
shrub.  This  garden  is  known  the  world  over.  Open  8  a.  m.  to  sun- 
down. Any  westbound  Olive  Street  car  and  transfer  to  Vandeventer 
car  going  south.    35  minutes. 

TOWER  GROVE  PARK. — Containing  more  than  600  acres,  adjoin- 
ing Shaw's  Garden. 

CENTRAL  LIBRARY— Thirteenth  and  Olive  streets.  Erected  at 
cost  of  one  million  dollars.  Sunken  Gardens  attractive  feature.  Any 
Olive  Street  or  Washington  Avenue  car.    5  minutes. 

ST.  LOUIS  UNIVERSITY— Grand  and  Pine.  Founded  1818. 
Several  thousand  students.  Magnificent  group  of  buildings.  Any 
Olive  Street  car  to  Grand  Avenue,  two  blocks  south.    15  minutes. 

THE  NEW  CATHEDRAL— Lindell  and  Newstead  avenues.  Erected 
at  cost  of  more  than  five  million  dollars.  Maryland  car  to  Newstead, 
one  block  south.    20  minutes. 

MONKS  MOUNDS— Erected  by  prehistoric  Mound  Builders,  largest 
in  the  world,  covers  seventeen  acres.  Collinsville  car,  Eads  Bridge 
Station,  Third  and  Washington  Avenue.    35  minutes. 
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OFFICERS 

1919-1920. 

President, 

HAMPTON  L.  CARSON,  Philadelphia,  Pa. 

Secretary, 

W.  THOMAS  KEMP,  HIS  Munscy  Building,  Baltimore,  Md. 

Treasurer, 

FREDERICK  E.  WADHAMS,  78  Chapel  Street,  Albany,  N.  Y. 

Assistant  Secretary, 
GAYLORD  LEE  CLARK,  1416  Munsey  Building,  Baltimore,  Md. 

Executive  Committee, 
ex-officio  t.  A.  Hammond,  Atlanta,  Ga. 

?S  Se^reS  U-  S'  G'  CHERBY'  Si0UX  Falls'  S*  D* 

The  Treasurer'  Charles  Thaddeus  Terry,  New  York,  N.  Y. 

George  T.  Page!  Edmund  P.  Trabue,  Louisville,  Ky. 

Ex-President,  Thomas  H.  Reynolds,  Kansas  City,  Mo. 

Chicago,  111.  George  B.  Young,  Montpelier,  Vt. 

R.  E.  Lee  Saner,  _        __  '  • 

Chm.  Genl.  Council,  Paul  Howland,  Cleveland,  Ohio. 

Dallas,  Tex.  Thomas  C.  McClellan,  Montgomery,  Ala. 

SECTION  OF  LEGAL  EDUCATION. 
Charles  M.  Hepburn,  Bloomington,  Ind.,  Chairman. 
John  B.  Sanborn,  Madison,  Wis.,  Secretary. 

SECTION  OF  PATENT,  TRADE-MARK  AND  COPYRIGHT  LAW. 
Wallace  R.  Lane,  Chicago,  111.,  Chairman. 
Alan  D.  Ken  yon,  New  York,  N.  Y.,  Secretary. 

JUDICIAL  SECTION. 
Charles  A.  Woods,  Marion.  S.  C.  Chairman. 
Gaylord  Lee  Clark,  Baltimore,  Md.,  Secretary. 

SECTION  OF  COMPARATIVE  LAW. 
W.  W.  Smithers,  Philadelphia,  Pa.,  Chairman. 
Robert  P.  Shick,  Philadelphia,  Pa.,  Secretary. 

SECTION  OF  PUBLIC  UTILITY  LAW. 
Bentley  W.  Warren,  Boston,  Mass.,  Vice-Chairman. 
Edw.  A.  Armstrong,  Newark,  N.  J.,  Secretary. 

NATIONAL  CONFERENCE  OF  COMMISSIONERS  ON  UNIFORM 
STATE  LAWS. 
Wm.  A.  Blount,  Pensacola,  Fla.,  President. 
Hollis  R.  Bailey,  Boston,  Mass.,  Vice-President. 
Eugene  A.  Gilmore,  Madison,  Wis.,  Secretary. 
W.  O.  Hart,  New  Orleans,  La.,  Treasurer. 

NATIONAL  ASSOCIATION  OF  ATTORNEYS  GENERAL. 
Clifford  R.  Hilton,  St.  Paul,  Minn.,  President. 
J.  Q.  Smith,  Birmingham,  Ala.,  Secretary-Treasurer. 

ASSOCIATION  OF  AMERICAN   LAW   SCHOOLS. 
Eugene  A.  Gilmore,  Madison,  Wis.,  President. 
Henry  Craig  Jones,  Morgantown,  W.  Va.,  Secretary-Treasurer. 
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II. 
GENERAL  ANNOUNCEMENTS. 

AMENDMENTS  TO  CONSTITUTION  AND  BY-LAWS 
OP  AMEBICAN  BAR  ASSOCIATION.* 

PROPOSED  BY 
THOMAS  C.  McCLELLAN, 

MEMBER   OF    EXECUTIVE   COMMITTEE. 
1 

Amend  that  part  of  Article  IV  of  the  Constitution,  providing 
for  a  General  Council,  to  read  as  follows : 

"A  General  Council,  consisting  of  one  member  from  each 
state,  to  be  elected  by  the  Association.  During  the  month  of  May 
of  each  year  the  resident  members  of  each  state  shall  nominate, 
by  mail-ballot  taken  in  the  manner  prescribed  in  the  by-laws,  a 
member  of  the  General  Council  for  such  state.  Upon  the  failure 
of  the  resident  members  of  any  state  to  so  nominate  a  member  of 
the  General  Council,  or  whenever  a  nominee  for  the  General 
Council  is,  for  any  reason,  absent  from  a  meeting  of  the  Asso- 
ciation, the  members  from  such  state,  attending  such  meeting, 
shall  declare  a  vacancy  and  shall  nominate  a  successor  for  election 
by  the  Association." 

2 

Amend  that  part  of  Article  IV  of  the  Constitution,  providing 
for  a  Vice-president  from  each  state  and  four  other  members 
to  constitute  a  Local  Council  for  such  state,  to  read  as  follows : 

"A  Vice-president  for  each  state  and  four  other  members 
therefrom  shall  constitute  a  Local  Council  for  each  state.  They 
shall  be  annually  elected,  during  the  month  of  May  of  each  year, 
by  the  members  resident  of  such  state.  The  time  and  manner  of 
such  election  shall  be  as  prescribed  in  the  By-laws.  The  Vice- 
president  shall  be  ez-ojficio  chairman  of  the  Local  Council.  The 
Vice-president  shall  report  to  the  Committee  on  Memorials  the 
deaths  of  members  from  his  state.  Vacancies  in  the  Vice-presi- 
dency or  in  the  Local  Council  for  any  state  shall  be  filled  by  the 
remaining  members  of  the  Local  Council  for  that  state.  The 
Vice-president,  or  in  case  of  his  death  or  resignation  the  first 

*  Published  by  order  of,  but  not  passed  upon  by,  the  Executive 
Committee.    See  Article  X  of  the  Constitution. 
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named  member  of  the  Local  Council,  shall  promptly  certify  to  the 
Secretary  of  the  Association  the  names  of  persons  chosen  to  fill 
vacancies." 

Amend  the  By-laws  of  the  Association,  by  adding  thereto 
Section  XIII,  as  follows : 

"Section  XIII.  (a)  The  balloting  prescribed  in  the  Consti- 
tution for  the  nomination  of  a  member  of  the  General  Council 
from  each  state  shall  be  conducted  by  the  Vice-presidents  of 
the  respective  states.  It  shall  be  taken  in  each  state  during 
the  month  of  May  of  each  year.  On  the  written  request  of 
five  resident  members,  filed  with  the  Vice-president  not  later 
than  the  10th  of  May  of  each  year,  the  Vice-president  shall  place 
on  the  ballot  prepared  by  him,  under  appropriate  heading,  the 
name  or  names  of  members  proposed  for  member  of  the  General 
Council  for  such  state,  and  not  later  than  the  20th  day  of  May  of 
each  year  shall  mail  to  all  resident  members  therein  a  ballot  upon 
which  the  members  shall  indicate  their  choice  and  promptly 
return  the  same  to  the  Vice-president.  The  member  receiving 
the  highest  number  of  votes  shall  be  certified  by  the  Vice-presi- 
dent to  the  Secretary  of  the  Association  before  June  15th,  and 
his  name  shall  be  published  in  the  next  issue  of  the  Journal. 
He  shall  be  the  nominee  for  member  of  the  General  Council  from 
such  state  and  shall  be  presented  by  the  Secretary  for  election  at 
the  next  annual  meetiner,  if  present  at  such  meeting. 

"  (b)  The  balloting  prescribed  in  the  Constitution  for  the 
election  of  a  Vice-president  and  four  other  members  of  the 
Local  Council  for  each  state  shall  be  conducted  by  the  Vice- 
presidents  of  the  respective  states.  It  shall  be  taken  at  the  time 
and  in  the  manner  prescribed  for  the  nomination  of  members 
of  the  General  Council,  and  one  form  of  ballot  shall  be  used  both 
for  purposes  of  nominating  a  member  of  the  General  Council  and 
of  electing  a  Vice-president  and  four  other  members  of  the  Local 
Council.  The  person  receiving  the  highest  number  of  votes 
for  Vice-president  and  those  receiving  the  highest  number  of 
votes  for  members  of  the  Local  Council  shall  be  such  officers.  The  • 
Vice-president  conducting  the  election  shall  certify  the  results 
to  the  Secretary  of  the  Association,  who  shall  publish  the  names 
of  the  persons  so  elected  in  the  next  issue  of  the  Journal.  Upon 
a  failure  of  the  resident  members  of  a  state  to  elect  a  Vice-pres- 
dent  or  a  member  or  members  of  the  Local  Council,  the  members 
from  such  state  attending  the  annual  meeting  of  the  Association 
shall  make  such  elections. 

"(c)  The  actual  expenses  of  conducting  the  elections  provided 
for  in  this  by-law  shall  be  paid  by  the  Treasurer  of  the  Asso- 
ciation upon  account  certified  by  the  Vice-presidents  of  the 
respective  states." 
15 


Digitized  by 


Google 


404    The  American  Bar  Association  Journal 

EECEPTION  COMMITTEE. 

The  President  has  appointed  the  following  Reception  Com- 
mittee "  whose  duty  it  shall  be  to  attend  immediately  before  and 
at  the  opening  of  the  first  day's  session  of  the  meeting  to  receive 
members  and  delegates  and  introduce  them  to  each  other,"  viz. : 

Edward  A.  Harriman,  Chairman,  Connecticut. 

Hollis  R.  Bailey,  Massachusetts. 

Edgar  A.  Bancroft,  Illinois. 

James  M.  Beck,  New  York. 

Charles  A.  Boston,  New  York. 

John  P.  Briscoe,  Maryland. 

Hugh  Henry  Brown,  Nevada. 

Enoch  H.  Crowder,  District  of  Columbia. 

Edward  B.  Gager,  Connecticut. 

Samuel  J.  Graham,  District  of  Columbia. 

Charles  Noble  Gregory,  District  of  Columbia. 

Eugene  A.  Gilmore,  Wisconsin. 

Manley  0.  Hudson,  Missouri. 

Edward  Q.  Keasbey,  New  Jersey. 

William  C.  Kinkead,  Wyoming. 

John  Lowell,  Massachusetts. 

James  H.  Mcintosh,  New  York. 

Henry  B.  F.  Macfarland,  District  of  Columbia 

Herbert  R.  MacMillan,  Utah. 

Eugene  C.  Massie,  Virginia. 

Peter  W.  Meldrim,  Georgia. 

J.  Hansell  Merrill,  Georgia. 

Thomas  J.  O'Donnell,  Colorado. 

William  L.  Putnam,  Massachusetts. 

Henry  T.  Rogers,  Colorado. 

George  B.  Rose,  Arkansas. 

Lessing  Rosenthal,  Illinois. 

R.  E.  Lee  Saner,  Texas. 

Edward  T.  Sanford,  Tennessee. 

James  M.  Satterfield,  Delaware. 

Manuel  Rodriguez-Serra,  Porto  Rico. 

C.  A.  Severance,  Minnesota. 

Walter  George  Smith,  Pennsylvania. 

Andrew  Squire,  Ohio. 

Selden  P.  Spencer,  Missouri. 

A.  T.  Stovall,  Mississippi. 

Mark  A.  Sullivan,  New  Jersey. 

John  Q.  Tilson,  Connecticut. 

Horace  VanDeventer,  Tennessee. 

W.  H.  Washington,  Tennessee. 

John  H.  Wigmore,  Illinois. 

Samuel  Williston,  Massachusetts. 
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ORGANIZATION  OF  SECTION  OF  CRIMINAL  LAW. 

A  special  meeting  is  called  for  the  purpose  of  organizing  a 
Section  of  Criminal  Law  of  the  American  Bar  Association  on 
Tuesday,  August  24, 1920,  at  10  A.  M.,  in  the  U.  S.  Circuit  Court 
of  Appeals  Room,  Federal  Building,  9th  and  Oliver  Streets,  St. 
Louis,  Mo.  A  second  meeting  will  be  held  at  3  P.  M.  on  the  same 
day.  Edwin  M.  Abbott,  Philadelphia,  Pa.,  is  the  Chairman  of 
the  Committee  on  Organization.  The  other  members  of  the  com- 
mittee are  as  follows : 

Eugene  A.  Gilmore,  Madison,  Wis. 
Thomas  I.  Parkinson,  New  York,  N.  Y. 
Wm.  E.  Mikell,  Philadelphia,  Pa. 
Roscoe  Pound,  Cambridge,  Mass. 
John  B.  Sanborn,  Madifon,  Wis. 
Wm.  W.  Smithers,  Philadelphia,  Pa. 
W.  0.  Hart,  New  Orleans,  La. 
Thomas  J.  O'Donnell,  Denver,  Colo. 
John  P.  Briscoe,  Prince  Frederick,  Md. 
Ira  E.  Robinson,  Charleston,  W.  Va. 
Orrin  N.  Carter,  Chicago,  111. 
Charles  A.  DeCourcy,  Boston,  Mass. 
Edward  Lindsey,  Warren,  Pa. 

UNIFORM  JUDICIAL  PROCEDURE. 

Attention  is  directed,  at  the  request  of  Chairman  Thomas  W. 
Shelton,  to  the  report  of  the  Committee  on  Uniform  Judicial 
Procedure.  The  organized  cooperation  of  State  Bar  Associations 
is  desired  as  well  as  the  militant  aid  and  sympathy  of  individual 
judges  and  lawyers.  The  report  presents  the  arguments  in  favor 
of  the  bill  designed  to  set  the  Supreme  Court  of  the  United 
States  free  to  make  rules  for  the  law  side  of  the  federal  courts 
just  as  it  now  does  for  the  equity  side  and  the  bankruptcy  and 
admiralty  courts.       • 

The  committee  also  requests  that  the  members  communicate 
with  their  Senators  and  Representatives  urging  an  immediate 
report  and  hearing  on  S.  1214  now  pending  in  the  Judiciary 
Committee  of  the  United  States  Senate  and  which  was  intro- 
duced by  Senator  Kellogg.  At  this  writing,  the  bill  is  in  charge 
of  a  sub-committee  of  three  of  the  Judiciary  Committee  of  the 
Senate  composed  of  Senators  Colt,  Dillingham  and  Thos.  J. 
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Walsh.  The  two  former  Senators  favor  the  bill.  A  substantial 
majority  is  indicated  in  favor  of  the  bill  in  both  Senate  and 
House,  the  Judiciary  Committee  of  the  House  having  made  a 
unanimous  report  in  its  favor. 

NOTICE  TO  CHAIEMEN  OF  COMMITTEES. 

Chairmen  of  committees  are  reminded  of  the  resolution  of  the 
Executive  Committee  passed  January,  1917,  as  follows,  viz. : 

"  Resolved,  That  before  action  by  the  Executive  Committee  on 
the  regular  appropriations  at  the  winter  meeting  there  shall  be 
required  a  statement  in  behalf  of  each  committee,  section  or 
other  organization  desiring  an  appropriation,  showing  the  unex- 
pended balances  of  former  appropriations,  all  unsatisfied  obliga- 
tions, and  the  specific  purposes  for  which  the  appropriation  is 
desired ;  that  when  an  increase  of  appropriation  over  that  of  the 
last  preceding  year  is  asked  there  shall  be  required  a  statement 
of  the  specific  expenditures  to  be  made  in  the  ensuing  year  in 
addition  to  or  in  excess  of  those  of  the  preceding  year,  and  of 
the  reasons  for  such  addition  or  increase." 

CONFERENCE  OF  DELEGATES. 

President  Carson  has  appointed  the  following  delegates  from 
the  American  Bar  Association  to  the  Conference : 

Moorfield   Storey,  Massachusetts. 
Elihu  Boot,  New  York. 
Charles  A.  Boston,  New  York. 
Edwin  T.  Merrick,  Louisiana. 
John  H.  Voorhees,  South  Dakota. 

MEETINGS  OF  STATE  BAB  ASSOCIATIONS. 

Kentucky  State  Bar  Association,  July  14,  15,  Henderson. 

Tennessee  Bar  Association,  July  14,  15,  Nashville. 

Minnesota  State  Bar  Association,  July  27, 28, 29,  St.  Paul. 

West  Virginia  Bar  Association,  July  28,  29,  Wheeling. 

Bar  Association  of  North  Dakota,  August  19,  20,  James- 
town. 

Wisconsin  State  Bar  Association,  September  28,  29,  30, 
Milwaukee. 

Missouri  Bar  Association,  December  3,  4,  St.  Louis. 

South  Dakota  Bar  Association,  August  4,  5,  Sioux  Falls. 

Colorado  Bar  Association,  August  20,  21,  Manitou. 
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BOOKS  BECEIVED. 

The  Secretary  acknowledges  receipt  of  the  following  books : 

Beport  Virginia  State  Bar  Association,  Vol.  XXXI,  1919. 

Proceedings  of  the  29th  Annual  Meeting  of  the  Michigan 
State  Bar  Association,  1919. 

John  Archibald  Campbell,  Associate  Justice  of  the  U.  S. 
Supreme  Court  1853-1861,  by  Henry  G.  Connor,  LL.  D. 
(Houghton  Mifflin  &  Co.) 

Twenty-Fifth  Annual  Beport  of  the  Pennsylvania  Bar  Asso- 
ciation, Vol.  XXV,  1919. 

American  Business  Law,  by  A.  B.  Prey  (The  MacMillan  Co., 
$4.50). 

"  Why  the  Lawes  of  Virginia  "  (Virginia  Law  Begister,  June 
number),  by  J.  Murray  Clark. 

"  Occasional  Papers  and  Addresses  of  an  American  Lawyer/' 
by  Henry  W.  Taft  (The  MacMillan  Co.,  $2.50). 
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III. 

REASONS  FOR  JOINING  THE  AMERICAN  BAR 
ASSOCIATION.* 

BY 

HAMPTON  L.  CARSON, 

PBE8IDENT  OF  THE  AMERICAN   BAB  ASSOCIATION. 

I.  The  AmericaD  Bar  Association  represents  a  great  brother- 
hood in  the  purest  sense.  It  is  the  tie  of  fraternal  interest  in  all 
that  concerns  the  profession  that  binds  it  together.  It  is  not  a 
corporation  for  profit;  it  is  not  a  partisan  organization;  it  is 
not  a  social  club ;  it  is  not  a  selfish  nor  an  exclusive  coterie.  It  is 
a  voluntary  association  to  promote  the  highest  aims  of  the  pro- 
fession, to  broaden  its  knowledge,  to  uplift  and  sustain  its  ethics, 
to  simplify  and  co-ordinate  principles  and  practice,  to  unify  law 
upon  subjects  of  common  concern,  to  facilitate  an  interchange  of 
views,  to  promote  rational  reforms,  and  to  cultivate  good  fellow- 
ship. 

II.  Its  organization  is  thoroughly  representative  of  the  Bar 
Associations  of  all  the  states.  Every  State  Bar  Association  is 
notified  to  send  and  in  practice  does  send  delegates  and  alternates 
to  the  annual  meeting  of  the  National  Association.  These,  with 
visiting  members  of  the  said  state,  meet  every  year  in  separate 
State  Conferences  on  the  spot  and  elect  one  of  their  number  as  a 
member  of  the  General  Council,  which  thus  consists  of  a  single 
member  from  each  state  in  the  Union,  and  of  a  representative 
from  Porto  Rico,  Alaska,  Hawaii,  the  Philippines  and  the 
American  Bar  of  China.  The  members  from  each  state  choose 
their  own  state  representatives  in  the  Council,  without  interfer- 
ence or  suggestion  from  any  officer  or  body  of  the  National  Asso- 
ciation. Thus  the  Council  is  free  from  any  combination  to  pro- 
mote sectional  or  local  control  and  represents  the  Bar  Associations 
of  every  state  in  the  Union  as  completely  as  the  Senate  of  the 
United  States  represents  the  States.  The  Council  chooses  its 
own  Chairman  every  year,  the  same  chairman  being  ineligible 
for  re-election  after  three  years  of  successive  service,  if  he  should 
be  chosen.  The  Council  nominates,  not  from  its  own  membership, 
but  from  the  members  of  the  Association  at  large,  an  Executive 

*  See  important  note  at  end  of  this  article. 
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Committee,  whose  functions  I  will  touch  upon  presently.  The 
Council  also  nominates  to  the  Association  at  large  the  officers 
for  the  ensuing  year,  whose  functions  and  powers  are  defined  in 
the  Constitution  and  are  regulated  by  the  By-laws.  The  election 
of  these  officers  is  by  the  Association  itself  in  open  session,  in 
practice  by  acclamation,  but  in  theory  and  in  power  within  the 
rights  of  the  Association  to  act  otherwise. 

The  Executive  Committee  consists  ex-officio  of  the  President, 
the  last  retiring  President,  the  Chairman  of  the  General  Council, 
the  Secretary  and  the  Treasurer,  together  with  eight  other  mem- 
bers elected  by  the  Association  upon  nomination  by  the  General 
Council,  but  no  member  shall  be  elected  more  than  three  years  in 
succession.  The  ex-officio  members  of  the  committee  constitute 
a  minority  membership — but  their  knowledge  and  experience  are 
indispensable  to  a  successful  and  intelligent  administration  of 
complicated  affairs.  The  Executive  Committee  is  charged  with 
the  executive  business  of  the  Association,  it  passes  on  the  nomina- 
tions for  membership  made  between  the  sessions  of  the  Asso- 
ciation by  the  State  Local  Councils,  it  plans  and  arranges  the 
programme  of  exercises  for  the  next  annual  meeting,  including 
two  and  sometimes  three  addresses  from  jurists,  statesmen  or 
publicists  of  position,  and  the  selection  of  the  speakers  at  the 
banquet.  All  requests  for  the  appropriation  of  money  made  by 
the  Chairmen  of  Standing  Sections  or  of  Special  Committees,  as 
well  as  allowances  to  the  officers  for  actual  expenses,  must  be 
approved  by  the  Executive  Committee.  There  is  no  power  to 
bind  the  Association  by  implication  and  not  a  dollar  of  salary 
or  compensation  of  any  kind  for  services,  however  arduous  or 
prolonged,  has  ever  been  received  by  any  officer  since  the  birth 
of  the  Association  forty-three  years  ago,  and  during  all  that  time 
there  have  been  but  two  treasurers  and  but  three  secretaries, 
whose  unselfish  devotion  and  loyalty  to  the  work  have  contributed 
immeasurably  to  our  success.  Ardor,  pride,  honor  and  loyalty 
have  not  been  bought. 

III.  The  membership  is  open  to  every  lawyer  in  good  standing 
of  the  Bar  of  any  state  for  a  period  of  three  years  next  preceding 
his  nomination.  Nominations  for  membership  must  be  approved 
by  the  Local  Council  of  each  state,  and  these  nominations,  as  ap- 
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proved  and  passed  upon  by  the  Local  Councils,  must  be  approved 
by  the  Executive  Committee  in  the  interim  between  sessions  and 
by  the  general  Association  at  annual  meetings.  A  vote  is  taken 
viva  voce  unless  a  ballot  be  demanded.  Five  negative  votes  from 
th«  floor  shall  prevent  an  election  and  one  negative  vote  of  the 
Executive  Committee  shall  prevent  an  election. 

IV.  The  professional  work  of  the  Association  is  entrusted  to 
six  Sections  and  eleven  Standing  Committees.  The  scope  and 
character  of  the  work  are  sufficiently  indicated  by  the  following 
sub-titles :  Legal  Education ;  Patent,  Trade-Mark  and  Copyright 
Law;  Judicial  Section;  Comparative  Law,  Public  Utility  Law; 
Criminal  Law;  Commerce,  Trade  and  Commercial  Law;  Inter- 
national Law ;  Insurance  Law ;  Jurisprudence  and  Law  Reform ; 
Professional  Ethics  and  Grievances;  Admiralty  and  Maritime 
Law;  Publicity;  Publications;  Noteworthy  Changes  in  Statute 
Law;  Membership;  Memorials. 

The  Sections  formerly  existed  in  the  shape  of  Standing  Com- 
mittees acting  largely  on  their  own  initiative  as  to  expenditures 
and  programmes,  but  under  the  recent  amendment  of  the  Con- 
stitution they  became  integral  parts  of  the  organization  and  are 
thus  brought  into  close,  definite  and  uniform  relationship  to  the 
Association  itself.  In  this  way  clashes  of  arrangements  and 
unequal,  undue  drafts  upon  the  treasury  afe  avoided. 

As  to  the  work  done,  it  would  require  a  volume  to  digest  the 
results  of  what  has  been  voluntarily  undertaken  and  admittedly 
discharged  in  the  various  lines  indicated.  The  effects  of  the 
work  upon  Congressional  and  state  legislation,  as  well  as  upon 
judicial  sentiment  and  professional  scholarship,  are  readily 
traceable  through  the  annual  reports.  The  body  of  legal  literature 
thus  built  up,  representing  the  best  and  ripest  thoughts  of  the 
profession,  has  commanded  respect  both  at  home  and  abroad 
and  has  served  the  useful  purpose  of  co-ordinating  the  labors  of 
law  teachers,  practitioners,  legislators  and  reformers,  fusing  the 
thoughts  of  men  of  affairs  with  those  of  students  and  theorists 
working  with  a  common  zeal  for  the  common  good. 

No  one  who  takes  the  pains  to  examine  consecutively  the  annual 
reports  can  fail  to  perceive  a  steady,  continuous,  expansive  and 
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progressive  development  in  all  the  fields  of  legal  activity  and  a 
gratifying  elevation  of  standards  of  conduct  and  of  thought. 
Impulsive  reformers  have  been  checked  by  prudent  conservatism, 
and  stubborn  prejudices  in  favor  of  the  past  have  given  way  to 
rational  improvements. 

V.  To  enlarge  the  bounds  of  discussion  and  afford  opportunity 
to  those  anxious  to  appeal  to  the  conscience  and  intellect  of  the 
profession,  two  new  features  have  been  added  to  this  year's  pro- 
gramme. The  first  relates  to  an  Open  Forum,  and  the  second 
to  improvement  of  the  Journal. 

As  to  the  first,  there  will  be  an  open  debate  between  masters  of 
the  subject  upon  Legal  Aid  Societies.  The  participants  .will 
be  eminent. 

Another  session  will  be  devoted  to  an  open  discussion  upon 
"How  can  we  best  promote  the  welfare,  interest  and  scope  of 
action  of  the  American  Bar  Association  ?  " 

As  to  the  Journal,  a  special  committee,  or  successor  of  prev- 
ious committees,  has  held  numerous  sessions  and  will  shortly  an- 
nounce a  plan  by  which  the  Journal  will,  in  the  course  of  time, 
be  elevated  to  the  highest  rank  as  a  professional  organ  of  opinion 
and  as  a  useful  bulletin  of  achievements  accomplished  through- 
out the  year,  thus  bringing  to  the  knowledge  of  all  members  of 
the  Association  at  the  earliest  practicable  moment  the  work  of 
the  courts,  of  Congress,  of  state  legislators,  of  scholars,  of  prac- 
titioners and  of  reformers,  so  that  the  reader  may  be  in  constant 
touch  with  the  life  of  the  profession.  All  that  has  been  done  or  is 
doing,  all  that  is  in  the  air,  as  well  as  all  that  has  been  accepted 
as  wholesome,  will  be  entitled  to  notice.  The  success  of  the 
Journal  depends  upon  the  support  that  it  can  command.  The 
enormous  energies  of  the  profession,  its  best  brain  power,  as  well 
as  its  highest  aspirations,  can  here  find  expression.  Like  a  fully 
equipped  orchestra  it  can  render  an  adequate  professional  sym- 
phony, if  time  and  care  are  expended  in  the  selection  and  drilling 
of  the  staff.  The  Journal  of  the  American  Bar  Association  can 
be  made  and  should  be  made  the  most  conspicuous  and  influential 
publication  of  the  year.  It  should  be  the  ambition  of  every 
member  to  see  that  it  is  so.  But  it  would  be  manifestly  unfair 
to  allow  the  weight  of  so  great  an  undertaking  to  rest  upon  the 
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shoulders  of  a  few.  To  make  it  a  success,  generous  expenditures 
will  be  required  and  a  greatly  enlarged  membership  must  be 
enlisted  in  its  support.  Time,  patience  and  loyalty  will  solve 
the  problem.  The  right  to  receive  this  Journal  is  one  of  the 
privileges  of  membership,  and  it  is  included  in  the  payment  of 
the  modest  annual  dues. 

VI.  Let  me  add  a  few  words  upon  the  educational  advantages 
of  membership.  No  lawyer,  wherever  resident,  will  be  disposed 
to  deny  that  he  is  benefited  by  contact  with  his  fellow  practi- 
tioners, and  that  as  the  circle  of  his  relationship  broadens  from 
town  to  county,  from  county  to  state,  his  perceptions  are  sharp- 
ened, his  judgments  strengthened  and  his  sympathies  nourished 
by  the  big  problems  of  administrative  justice.  The  step  from 
membership  in  a  State  Bar  Association  to  that  of  membership  in 
the  American  Bar  Association  is  a  normal  advance,  and  the 
breadth  of  view  thus  gained  is  inspiring.  New  light  breaks  in 
even  upon  purely  local  questions,  while  there  is  a  keener  recog- 
nition of  the  might,  the  majesty,  the  vitality,  the  all  pervading 
sufficiency  of  the  common  law.  Men  of  the  great  cities  hail  as 
brothers  the  men  of  the  plains  and  the  mountains,  and  moun- 
taineers and  plainsmen  are  enlightened  as  to  the  perplexities  and 
intricacies  of  questions  affecting  congested  communities.  Ex- 
change of  views  between  men  from  different  states  is  wholesome, 
and  a  mental  exhilaration  follows  as  beneficial  as  that  derived 
from  travel  amid  new  scenes,  whether  foreign  or  domestic. 

Then,  too,  the  sight  of  the  leaders  of  the  Bar  of  the  nation  is 
stimulating.  It  adds  much  to  the  interest  with  which  a  decision 
of  a  court  is  read,  if  the  judge  delivering  the  opinion  is  not  an 
abstraction,  but  a  creature  of  flesh  and  blood  whose  personal 
appearance  is  known  and  whose  voice  has  been  heard.  The  same 
is  true  of  the  great  advocates.  I  recall  with  pleasure  the  cir- 
cumstances of  having  seen  and  heard  E.  J.  Phelps,  of  Vermont, 
while  discoursing  upon  John  Marshall;  Thomas  J.  Semmes,  of 
Louisiana,  eulogizing  Roger  B.  Taney ;  Henry  Hitchcock,  of  Mis- 
souri, comparing  views  with  Professor  Bradley  T.  Thayer,  of 
Massachusetts,  upon  the  growth  of  Constitutional  law;  Courtland 
Parker,  of  New  Jersey,  holding  up  the  career  of  Sir  Matthew 
Hale,  as  a  model  judge ;  Judge  Dillon  in  conversation  with  Justice 
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Joseph  P.  Bradley  as  to  the  new  features  of  the  latest  edition  of 
"Dillon  on  Municipal  Corporations " ;  Joseph  H.  Choate  swap- 
ping stories  with  John  Randolph  Tucker,  of  Virginia;  George  H. 
Williams,  Attorney-General  of  the  United  States  in  Grant's 
Cabinet,  fencing  with  Wayne  McVeagh.  I  need  not  further  illus- 
trate, although  I  might  do  so  indefinitely.  Judging  from  the 
effect  on  myself  as  a  young  man,  I  believe  that  young  men,  and 
even  those  of  middle  age,  would  derive  similar  inspiration  and 
enlightenment  from  seeing  and  hearing  the  leaders  of  to-day 
while  grappling  with  the  most  pressing  of  problems.  Of  these 
things  I  am  sure:  that  the  sense  of  brotherhood,  belief  in  the 
friendliness  and  nobility  of  the  profession,  will  be  strengthened 
by  such  contact,  and  faith  in  the  wisdom  and  justice  of  the  law 
will  be  justified  by  experience.  The  reserve  potential  strength  of 
a  profession  like  ours  can  be  summoned  to  effective  exercise  only 
through  an  association,  national  in  its  scope,  and  wielding  the 
consolidated  strength  of  a  united  and  thoroughly  patriotic  Bar. 

Note. — With  the  concurrence  of  the  Executive  Committee,  the 
President  requests  that  each  recipient  of  the  Journal  shall  use  the 
membership  proposal  blanks  at  the  back  of  this  Journal,  together 
with  the  foregoing  "  Reasons  fob  Joining  the  American  Bab  Asso- 
ciation/' in  a  concerted  effort  to  increase  the  membership  of  the 
Association. 

Send  all  proposals  for  membership  immediately  to  the  Vice-Presi- 
dent for  the  State,  whose  name  will  be  found  on  the  back  of  the 
proposal  blank.  Additional  blanks  and  copies  of  the  President's 
"  Reasons  "  may  be  obtained  from  Lucien  Hugh  Alexander,  Chair- 
man Membership  Committee,   3400  Chestnut   Street,   Philadelphia, 

Let  each  member  endeavor  to  secure  five  new  members.  It  will 
help  the  Journal  and  help  the  Association. 
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IV. 
REPORTS  OF  COMMITTEES. 


REPORT 

OF  THE 

COMMITTEE  ON  ADMIRALTY  AND  MARITIME  LAW. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

The  Committee  on  Courts  of  Admiralty  was  charged  at  the  last 
meeting  of  the  Association  with  the  following  duties : 

"  Resolved,  That  the  committee  be  continued,  with  like  powers 
as  heretofore,  and  with  directions  to  carry  out  the  views  of  the 
Association  concerning  the  proposed  death  statute  for  the  Courts 
of  Admiralty,  and  the  proposed  law  to  permit  suits  against  the 
United  States  for  injuries  caused  by  vessels  belonging  to  the 
United  States;  and  with  power  to  investigate  the  proposed  legis- 
lation concerning  the  priority  of  lien  and  foreclosure  of  mort- 
gages on  vessels,  and  to  take  such  action  on  said  legislation  as 
the  committee  may  deem  expedient." 

Later  during  the  course  of  the  session,  the  question  of  legis- 
lation to  give  admiralty  courts  jurisdiction  over  the  navigation 
of  the  air  was  referred  to  it. 

And  the  bill  of  Mr.  Frederic  Cunningham  to  amend  the  judi- 
cial code  in  such  manner  as  to  require  the  application  of  common 
law  rules  to  cases  of  an  admiralty  nature  tried  in  the  state  courts 
was  also  referred  to  us. 

The  matters  specially  named  in  the  resolution  were  being 
actively  prosecuted  by  Mr.  Whitelock,  the  former  chairman  of 
the  committee,  with  his  usual  energy  up  to  the  date  of  his  death, 
and  he  was  keeping  close  touch  upon  the  progress  of  these  vari- 
ous matters  in  Congress  so  far  as  any  action  upon  them  was  pend- 
ing there. 

The  committee  is  glad  to  report  that  Congress  has  at  last 
passed  an  act  giving  a  right  of  action  in  certain  cases  for  injuries 
resulting  in  death  on  the  high  seas.    While  some  changes  were 
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made  during  the  progress  of  the  bill,  for  which  this  committee 
was  not  responsible,  it  is  our  belief  that  the  country  is  to  be  con- 
gratulated upon  having  such  an  act  put  upon  the  statute  books 
at  last.    It  was  approved  and  went  into  effect  on  March  30, 1920. 

The  right  to  sue  the  United  States  in  admiralty  under  certain 
conditions  also  resulted  in  the  passage  of  an  act  approved  March 
9,  1920.  Unfortunately,  this  act  does  not  give  a  right  of  action 
in  admiralty  against  public  vessels  of  the  United  States,  but 
limits  it  to  vessels  employed  in  what  might  be  roughly  termed 
business  enterprises.  However,  it  is  at  least  a  long  step  in  the 
right  direction,  and  may  eventually  result  in  being  extended  so 
as  to  give  a  remedy  to  all  vessels  injured  by  a  government  vessel. 

Another  matter  to  which  both  the  former  and  present  chair- 
man of  this  committee  have  given  a  great  deal  of  time  and  atten- 
tion is  the  revision  of  the  admiralty  rules.  This  has  been  before 
the  Maritime  Law  Association  for  a  long  time,  and,  in  addition, 
the  Circuit  Courts  of  Appeal  for  the  different  circuits  appointed 
a  committee  to  bring  the  matter  to  the  attention  of  the  Supreme 
Court.  This  committee  has  prepared  a  revised  draft  of  rules  to 
serve  as  a  basis  of  consideration  by  the  Supreme  Court.  There 
have  been  many  meetings  devoted  to  this  task,  and  your  com- 
mittee, through  its  former  and  present  chairman,  have  been 
cooperating  actively  in  the  work.  The  matter  is  now  before  the 
Supreme  Court. 

The  interesting  question  raised  by  Mr.  Frederic  Cunningham 
in  consequence  of  the  decision  in  Southern  Pacific  Co.  vs.  Jensen, 
244  U.  S.  205,  has  also  been  presented  to  this  committee.  In 
consequence  of  our  inability  to  have  a  meeting,  it  has  not  received 
the  attention  which  it  deserves,  and  we  can  only  recommend  in 
reference  to  it  to  leave  the  matter  before  us  for  more  careful  con- 
sideration when  a  meeting  can  be  arranged. 

The  matter  of  making  rules  for  the  navigation  of  the  air  has 
not  been  considered  by  us,  and  we  must  confess  that  as  yet  it 
is  rather  above  our  reach.  We  do  not  believe  that  any  body  of 
men  are  as  yet  gifted  with  sufficient  foresight  to  enable  them  to 
work  out  a  set  of  rules  of  navigation  for  air  planes.  Some  of  the 
admiralty  rules  on  the  subject  may  serve  as  rough  guides  for  the 
case  where  air  planes  are  moving  in  exactly  the  same  level,  but 
when  we  come  to  apply  the  stop  and  back  rule,  and  try  to  work 
out  a  system  of  signals,  we  are  worse  than  at  sea — we  are  abso- 
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lutely  in  the  air.  Our  recommendation  is  to  wait  until  tbey 
become  sufficiently  numerous  for  us  to  learn  by  experience  what 
rules  are  best. 

Perhaps  the  most  important  bill  which  has  come  before  us  for 
consideration  is  a  bill  known  as  the  Merchants  Marine  Act, 
1920.  It  prefers  a  ship  mortgage  to  all  contract  liens  except 
crew's  wages,  stevedores,  general  average  and  salvage. 

In  the  judgment  of  the  committee,  this  bill  will  destroy  the 
ability  to  use  the  vessel  itself  as  a  basis  of  credit  When  in  a 
foreign  port,  she  can  no  longer  execute  a  bottomry  bond  or  borrow 
money  for  necessary  repairs  or  supplies.  The  bill  requires  the 
mortgage  to  be  kept  aboard  and  to  be  shown  to  anyone  who  asks 
it,  and  who  may  think  of  trusting  the  vessel.  Unless  the  master 
of  the  vessel  travels  about  armed  with  a  letter  of  credit  as  well  as 
a  mortgage,  the  effect  of  this  information  may  be  to  have  the 
pilot  who  tenders  his  services,  the  tug  boat  man  who  may  be 
wanted  to  tow  the  vessel  into  narrow  waters,  the  grocer  who  may 
be  expected  to  furnish  provisions  to  the  crew,  etc.,  bid  the  master 
of  the  vessel  a  good  morning  and  depart. 

It  even  postpones  contracts  of  affreightment  to  mortgages. 
Hence  a  shipper  who  is  required  to  pay  his  freight  in  advance 
and  who  has  a  cause  of  action  against  a  ship  arising  out  of  a  con- 
tract of  affreightment,  will  suddenly  wake  to  find  himself  looking 
to  a  vessel  mortgaged  to  its  full  value. 

The  bill  purports  to  give  the  TJ.  S.  District  Courts  jurisdiction 
to  foreclose  a  mortgage  by  suit  in  rem  in  admiralty. 

In  Bogart  vs.  the  John  Jay,  17  How.  399,  it  was  decided  that  a 
mortgage  is  not  by  nature  a  maritime  contract.  Although  the 
concluding  paragraph  of  the  opinion  implies  a  right  in  Congress 
to  change  this,  it  was  a  dictum ;  and  it  is  inconsistent  with  later 
cases.  In  the  Lottawanna,  21  Wall.  558 :  576,  and  Butler  vs. 
Steamship  Co.,  130  TJ.  S.  527 :  557,  it  is  held  that  the  extent  of 
jurisdiction  conferred  by  the  admiralty  clause  of  the  Constitution 
is  a  judicial,  not  a  legislative  question. 

The  validity  of  this  provision  is  therefore  a  matter  of  grave 
doubt. 

Kobt.  M.  Hughes, 
Pitz-Hbnby  Smith,  Jb., 
D.  Roger  Englab, 
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REPORT 

OF  THE 

SPECIAL  COMMITTEE  ON  CHANGE   OF  DATE  OF 
PRESIDENTIAL  INAUGURATION. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

At  the  meeting  of  the  committee  held  last  summer  at  Boston 
those  members  who  were  present  were  of  the  unanimous  opinion 
that  the  long  time  which  elapses  between  the  election  of  the 
President  and  his  inauguration  is  a  serious  evil  fraught  with  much 
danger. 

That  it  is  liable  to  leave  the  administration  in  hands  which 
have  been  discredited  by  a  popular  vote  of  want  of  confidence 
and  that  such  a  situation  greatly  weakens  the  prestige  of  the 
Government  both  at  home  and  abroad. 

The  three  months'  session  of  the  old  Congress  occurring 
after  a  new  Congress  has  been  elected  is  also  most  unsatisfactory 
and  serves  as  an  opportunity  for  partisan  activity  of  the  worst 
kind. 

The  committee  caused  an  investigation  to  be  made  as  to  the 
way  in  which  the  present  dates  were  fixed  and  as  to  the  means 
necessary  to  make  any  desirable  alterations. 

In  regard  to  the  assembling  of  Congress,  it  seems  to  have  been 
the  intention  of  the  framers  of  the  Constitution  that  the  new 
Congress  elected  in  November  should  assemble  in  December, 
but  for  reasons  of  convenience  it  was  the  old  Congress  that 
assembled  and  this  has  been  the  practice  ever  since,  although 
the  date  of  the  assembling  of  Congress  can  be  altered  by  legis- 
lation.1 

The  dates  relating  to  the  Presidential  election,  both  the  date 
of  the  popular  vote  and  the  date  of  the  assembly  of  the  Electors, 
and  the  counting  of  the  Electoral  votes  by  Congress  are  all  fixed 

1  Constitution  of  United  States,  Article  I,  Sec.  4. 
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by  Congress  under  the  power  conferred  by  the  Constitution.* 
The  date  of  the  inauguration  was  originally  fixed  by  the  Con- 
tinental Congress,1  and  again  by  the  First  Congress  under  the 
Constitution/  but  the  date  March  4th  has  been  recognized  by 
constitutional  amendment'  and  the  Constitution  itself  provides 
that  the  President  shall  hold  office  for  four  years." 

It  seems  therefore  that  if  there  is  to  be  a  change  in  the  date 
of  the  inauguration  as  President  it  must  be  by  constitutional 
amendment. 

The  matter  has  been  frequently  brought  up  in  Congress  but 
the  aspect  of  the  question  which  has  attracted  most  public 
attention  is  the  desire  to  have  the  inauguration  day  at  a  less 
inclement  season  of  the  year. 

Suggestions  have  been  made  that  the  inauguration  be  post- 
poned until  May  and  other  counter-suggestions  have  been  that  the 
election  be  held  earlier,  say  in  September,  and  the  inauguration 
take  place  in  the  warmer  days  of  early  November. 

Any  change  will  affect  a  great  many  divers  interests. 

Your  committee  therefore  deem  it  unwise  to  commit  them- 
selves or  to  ask  the  Association  to  commit  itself  in  favor  of  any 
particular  date  of  election  and  inauguration  as  being  better  than 
any  other.  It  is  a  subject  which  to  be  thoroughly  worked  out 
requires  investigation  by  the  authoritative  body  which  is  to  pass 
the  legislation  and  which  will  have  power  to  make  full  investi- 
gation. 

This  committee,  however,  is  of  the  opinion  that  it  is  the  duty 
of  this  Association  representing  the  great  body  of  lawyers  of 
the  country  to  call  to  the  attention  of  Congress  those  provisions 

*  Constitution  of  United  States,  Article  II,  Sec  1,  Act  of  February  3, 
1887,  Chapter  90;  24  Statutes  at  Large  373,  U.  S.  Compiled  Statutes 
(1916),  Sec.  203;  Federal  Statutes  Annotated,  2d  Edition,  Vol.  8, 
page  263,  as  amended  by  Act  of  October  19,  1888,  Chapter  1216; 
25  Statutes  at  Large  613,  United  States  Compiled  Statutes  (1916), 
Section  210;  Federal  Statutes  Annotated,  2d  Edition,  Vol.  8,  page  266. 

'  Journal  of  Continental  Congress,  Vol.  4,  page  867. 

4  Act  of  March  1,  1792,  Chapter  8,  Sec.  12;  1  Statutes  at  Large  241, 
U.  S.  Compiled  Statutes  (1916),  Sec.  222;  Federal  Statutes  Anno- 
tated, 2d  Edition,  Vol.  8,  page  266. 

*  Constitution  of  United  States,  Amendment  XII. 

*  Constitution  of  United  States,  Article  II,  Sec.  1. 
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of  the  law  and  of  the  Constitution  which  are  fraught  with 
serious  danger  and  which  are  liable  to  bring  humiliation  and 
disaster  to  the  republic. 

Unless  such  provisions  are  amended  or  eliminated  carefully 
by  experts  after  cool  deliberation,  they  are  liable  to  do  untold 
damage  and  to  bring  the  whole  fabric  of  our  Constitution  and 
laws  into  disrepute.  Then  extremists  and  agitators  have  their 
opportunity  to  destroy  instead  of  amending  and  improving. 

The  committee  therefore  recommends  that  the  American  Bar 
Association  go  on  record  as  strongly  favoring  such  action  as 
will  lead  to  the  election  and  the  inauguration  of  the  President 
being  brought  nearer  together  and  to  the  abandonment  of  the 
short  session  of  the  old  Congress. 

We  also  recommend  that  these  views  be  made  public  and  be 
communicated  to  the  President,  Senators  and  members  of  the 
House  of  Representatives,  and  that  a  committee  be  appointed  to 
see  to  the  carrying  out  of  the  foregoing  details  or  that  the  present 
committee  be  continued  for  that  purpose.  We  do  not  recommend 
the  preparation  or  advocacy  of  any  special  program  for  legislation 
or  for  the  amendment  of  the  Constitution. 

William  L.  Putnam, 
William  L.  Marbury, 
Nathan  William  MacChesney, 
Richard  Boardman, 
John  B.  Sanborn. 
May  21,  1920. 
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REPORT 


SPECIAL    COMMITTEE   ON   CLASSIFICATION    AND   RESTATE- 
MENT  OF  THE  LAW. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

Your  committee  recommends  the  passage  .of  the  following 
resolutions : 

"  Resolved,  That  the  report  of  the  Committee  on  Classification 
and  Restatement  be  received  and  adopted,  and  that  said  com- 
mittee he  continued  and  that  it  be  and  hereby  is  authorized  and 
directed  in  conjunction  with  the  Executive  Committee  to  take 
such  steps  as  may  be  deemed  necessary  and  expedient  to  cooper- 
ate with  any  body  which  has  for  its  purpose  the  carrying  on  of 
the  proposed  work  of  classification  and  restatement  of  law." 

The  systematic  restatement  of  the  American  Law  was  urged 
by  able  jurists  from  time  to  time  during  the  latter  part  of  the 
eighteenth  century  and  the  first  quarter  of  the  last  century,  and  it 
is  worthy  of  notice  that  James  Wilson,  the  great  statesman-jurist 
of  that  period  expressly  condemned  alphabetical  arrangement  and 
insisted  upon  logical  classification.  About  the  middle  of  the  last 
century  the  experiment  of  Codification  as  a  means  of  simplifying 
the  law  and  making  the  administration  of  justice,  simple,  cheap 
and  speedy  obscured  for  a  time  all  other  means. 

Uniformity  of  law  as  now  understood  does  not  seem  to  have 
been  regarded  as  desirable  or  necessary  during  antebellum  period 
but  with  the  growth  of  interstate  commerce  the  need  has  become 
more  clear  and  pressing. 

Classification,  as  a  means  of  systematic  exposition  displaying 
in  logical  order  the  system  of  relationships  and  giving  to  the  law 
a  greater  degree  of  certainty  simplicity  of  statement  and  display- 
ing the  identity  and  uniformity  of  the  fundamental  framework 
of  principles  of  the  law,  was  brought  before  this  Association  in 
1889  and  a  committee  was  appointed  to  consider  the  subject.  Va- 
rious reports  were  had  from  time  to  time  but  no  recommendations 
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for  action  were  made  and  about  1905  the  committee  was  discon- 
tinued. 

In  1909  an  active  canvass  was  carried  on  outside  this  Associa- 
tion to  ascertain  professional  opinion  with  a  view  to  securing  some 
organized  effort  and  adequate  support  of  the  movement 

Through  the  account  published  in  the  Green  Bag  of  February, 
1 910,  it  was  made  apparent  that  professional  opinion  was  strongly 
in  favor  of  some  active  means  to  forward  the  movement  and  the 
very  wide  and  favorable  comment  in:  the  newspapers  throughout 
the  nations  attested  conclusively,  the  public  appreciation  of  the 
importance  of  the  movement.  Plans  were  then  put  in  motion  for 
an  organization  with  the  idea  of  securing  professional  cooperation 
with  the  result  that  in  the  spring  of  1914  55  well-known  lawyers 
from  all  parts  of  the  country  united  in  organizing  the  American 
Academy  of  Jurisprudence.  The  advent  of  the  World  War  in 
the  summer  of  that  year  suspended  any  active  efforts  for  the 
time  being.  The  subject  was  not,  however,  dropped  or  lost 
sight  of. 

In  his  annual  address  as  President  of  this  Association,  Mr.  Root 
referred  to  the  subject  in  the  following  words : 

"  We  are  approaching  a  point  where  we  shall  run  into  confusion 
unless  we  adopt  the  simple  and  natural  course  of  avoiding 

CONFUSION  BY  CLASSIFICATION. 

"  The  problem  of  classifying  and  simplifying  our  law  involves 
the  need  to  carry  to  the  great  mass  of  them  (the  lawyers),  present 
and  future,  a  comprehension  and  discriminating  understanding  of 
the  legal  principles  which  form  the  thread  of  Ariadne  for  guid- 
ance through  the  labyrinth  of  decisions." 

In  another  communication  to  the  members  of  the  Association, 
in  urging  the  necessity  that  the  Bar  should  begin  the  serious  and 
deliberate  consideration  of  measures  looking  to  the  improvement 
of  the  law  he  wrote : 

"  It  is  plain  that  the  whole  world  has  entered  upon  a  period  of 
re-examination  and  development  of  political  and  juridical  sys- 
tems. Nowhere  is  this  period  of  development  more  critical  than 
in  the  United  States. 

"  In  this  juncture  the  highest  duty  of  service  to  the  country 
rests  upon  the  Bar.  Their  knowledge,  their  training,  their  fit- 
ness to  lead  opinion,  should  be  utilized  to  the  utmost.  This  duty 
cannot  be  effectively  performed  by  lawyers  acting  singly  each  by 
himself.  It  must  be  by  association.  In  modern  times  it  is  only 
by  the  power  of  association  that  the  men  of  any  calling  exercise 
their  due  influence  in  the  community. 
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"  For  the  performance  of  this  duty  a  great  agency  already 
exists  in  the  American  Bar  Association ." 

At  the  next  meeting  of  the  Association,  1917,  the  matter  was 
again  submitted'  to  the  Association  and  this  special  committee 
was  appointed. 

Deeming  it  desirable  to  have  complete  and  thorough  examina- 
tion of  such  plans  and  material  as  had  been  made  and  gathered  by 
those  who  had  devoted  themselves  to  this  project  and  had  sub- 
mitted the  proposal,  the  committee  engaged  the  services  of 
Prof.  Edwin  M.  Borchard  of  Yale  Law  School.  He  devoted  two 
weeks  to  an  examination  of  plans,  material  and  data,  which 
Mr.  Andrews  had  collected  during  many  years'  consideration  of 
the  subject  and  reported  in  part  as  follows : 

"  No  scheme  of  classification  has  yet  received  unanimous  sup- 
port nor  with  the  possible  exception  of  Blackstone's  Commen- 
taries, has  any  executed  institutional  work,  based  upon  an  indi- 
vidual plan  of  classification,  been  received  as  a  corner  stone  in  the 
development  of  our  law.  Probably  no  one  man's  classification  will 
ever  receive  unanimous  approval.  In  order,  therefore,  to  obtain 
as  large  an  authority  as  possible  for  any  proposed  plan  it  is  desir- 
able that  the  best  thought  of  the  country  be  enlisted  in  the  con- 
sideration of  the  various  plans  of  classification  that  have  already 
been  suggested  and  the  consensus  of  opinion  obtained  in  the 
approval  of  the  plan  considered  best." 

.     As  to  the  restatement  of  the  law  Mr.  Borchard's  report  con- 
tains the  following: 

"  As  already  suggested,  the  method  that  might  feasibly  be  em- 
ployed and  that  might  receive  approval  from  Bench  and  Bar  is 
one  which  will  enlist,  in  its  execution,  the  cooperation  of  the  best 
talent  in  the  country.  Under  the  auspices  of  the  American  Bar 
Association,  it  is  believed  that  this  can  be  done.  No  plan  or  work 
of  any  one  man  can  obtain  any  but  very  limited  support  and  only 
in  very  exceptional  cases  exercise  any  definite  influence  upon  our 
law.  The  very  few  treatises  in  which  such  an  influence  may  be 
found  are  quite  exceptional  and  the  fact  that  they  exercise  such 
small  influence  on  our  law  (in  marked  contrast  to  the  condition 
in  continental  Europe)  tends  to  deprive  legal  thinkers  of  any 
stimulus  to  undertake  such  work.  Indeed,  little  encouragement 
is  given  in  our  law  to  men  who  have  the  capacity  to  undertake 
legal  analysis  and  criticism,  because  their  influence  on  the  mem- 
bers of  the  Bench  and  Bar  is  so  small.  Much  of  the  best  of  eur 
legal  thought  is  to  be  found  in  legal  periodicals  which  are  noticed 
but  rarely  by  our  courts. 


Digitized  by 


Google 


Classification  and  Restatement  423 

"  The  proposed  undertaking  will  encourage  the  highest  grade 
of  productive  work  and  the  selection  for  the  board  of  trustees  of 
men  of  the  strongest  equipment  and  caliber  will  afford  a  guaranty 
to  the  profession  that  the  work  will  be  kept  in  the  most  competent 
and  best  qualified  hands/' 

The  work  of  the  restatement  of  the  law,  therefore,  instituted 
and  supported  by  the  American  Bar  Association  under  a  plan  or 
organization  national  in  its  scope  and  drawing  to  its  aid  the  best 
equipped  brains  in  the  country,  will,  it  is  believed,  constitute  the 
most  important  public  service  rendered  to  our  law  during  the 
past  century.  The  possibilities  for  a  resulting  improvement  of 
our  law  cannot  be  over-estimated  and  it  is  conceived  that  to  foster 
such  an  undertaking  is  the  highest  function  of  the  American  Bar 
Association. 

Having  in  view  all  that  has  been  said  and  written  on  this  sub- 
ject in  recent  years  together  with  the  examples  of  attempts  to 
restate  the  law  in  this  and  other  countries  and  with  the  nature 
and  conditions  of  the  subject  and  recent  experience  in  the  sub- 
missions of  schemes  for  the  improvement  of  the  law  your  com- 
mittee concurs  in  the  view  that  a  project  so  broad  and  funda- 
mental must  be  the  work  of  the  best  legal  talent  in  organized  co- 
operation. Your  committee  also  believes,  that  a  logical  classifi- 
cation is  feasible  and  desirable. 

The  proposed  restatement  must  be  looked  at  as  a  task  to  be 
undertaken  after  the  classification  has  been  agreed  upon ;  that  is, 
after  the  analytical  and  synthetical  work  of  discovering  the  order 
and  relationship  of  the  elementary  concepts  of  the  law.  From 
this  viewpoint  the  task  does  not  seem  to  be  one  beyond  the  power 
qf  our  best  scholar. 

When  this  step  has  been  taken  the  work  of  restatement  consists 
in  filling  in  of  the  framework  or  outline  produced  by  the-  classi- 
fication with  the  details  which  constitute  the  actual  law  of  each 
and  every  of  the  several  subjects  and  topics  outlined  in  the  classi- 
fication. 

In  view  of  what  has  been  done  in  several  branches  of  the  law 
by  individuals  and  the  several  more  comprehensive  expositions  by 
the  encyclopedias  which  have  appeared  in  the  last  thirty  years,  it 
is  clear  that  the  task  of  restating  the  rules  of  law  is  not  an  im- 
possible or  an  unusual  one. 
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The  proposed  restatement  deals  with  the  same  subject  and  the 
same  material  but  the  proposal  is  to  deal  with  them  in  an  entirely 
different  way  and  by  a  body  of  scholars  of  an  entirely  different' 
quality  and  in  accordance  with  entirely  different  plans,  processes 
and  methods. 

Mr.  Boot  has  graphically  pointed  out  the  need  and  in  doing  so 
has  emphasized  elements  altogether  absent  from  all  comprehen- 
sive works  and  which  it  is  proposed  to  make  dominant  elements 
in  the  proposed  work. 

The  elements  here  referred  to,  involve  carrying  to  the  lawyers 
a  comprehension  and  understanding  of  fundamental  legal  prin- 
ciples and  by  classification  showing  that  these  principles  form  a 
thread  or  clue  through  and  to  the  mass  of  decisions. 

The  character  of  such  a  proposed  work  is  different  fom  what 
has  been  previously  attempted.  The  quality  of  the  resulting  prod- 
uct is  of  necessity  different.  Such  work  can  only  be  done  by  men 
having  the  highest  qualifications. 

The  causes  for  the  confusion  and  uncertainty  of  the  law  and 
the  responsibility  for  them  are  matters  which  are  revelant  to  the 
means  which  may  be  taken  to  improve  the  law.  Of  these  causes 
it  may  be  remarked  that  in  a  complex  and  progressive  system  of 
law  there  is  a  natural  tendency  (in  the  absence  of  counter  in- 
fluences), to  confusion  and  uncertainty  and  in  a  country  com- 
posed of  so  many  states  with  a  large  number  of  independent  courts 
and  with  no  court  of  ultimate  decision  as  to  a  large  part  of  the 
subjects  of  litigation  this  tendency  is  increased. 

The  counter  influences  which  exist  in  this  country  are  of  two 
distinct  kinds.  The  first  is  inherent,  viz ;  the  existence  in  all  the 
states  of  identical  institutions  and  the  same  system  of  funda- 
mental principle  called  the  common  law,  but  under  the  conditions 
which  exist  the  principles  of  this  theoretically  identical  law  have 
themselves  become  less  certain  and  definite  and  more  varied  and 
contradictory.  Your  committee  has  no  hesitation  in  recommend- 
ing that  means  be  taken  to  emphasize  the  general  principle  under- 
lying the  system  of  law  common  to  all  the  states,  and  so  far  as 
practicable  to  bring  about  uniformity  in  the  laws  of  the  several 
states. 

The  other  counter  influence  must  consist  in  the  conscious  ef- 
forts of  persons  official  or  professional  who  by  natural  inclination 
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or  by  the  nature  of  their  vocation  are  impelled  to  safeguard  the 
creation  and  development  of  law,  viz:  legislator,  judges  and 
jurists. 

Until  a  comparatively  recent  time  when  with  the  support  of 
this  Association  the  commission  of  Uniform  State  Laws  was  estab- 
lished as  a  permanent  effort  to  attain  more  uniform  laws,  the 
legislatures,  judges  and  writers  seem  to  have  been  concerned 
more  with  the  intrinsic  merit  of  the  specific  rules  of  law  enacted 
or  developed  by  judicial  decision  than  with  the  development  of  a 
system  of  law  uniform  throughout  the  various  states.  It  is  to 
be  remarked  that  up  to  the  present  time  there  has  been  no  or- 
ganized effort  to  deal  with  the  law  as  a  whole  and  as  a  unitary 
structure  constituting  one  system  of  law  for  the  whole  country. 

Again  the  great  and  fundamental  principle  underlying  all  com- 
mon law  has  been  too  often  ignored,  viz:  that  the  common  law- 
must  harmonize  the  rules  with  the  condition  of  life  and  old  prece- 
dents must  bow  to  new- conditions. 

The  above  remarks  may  be  qualified  by  excepting  from  the 
general  statement  just  made  the  efforts  of  those  members  of  the 
lawyer  class,  few  in  number  who  by  their  writings  have  preserved 
to  the  law  such  form  and  certainty  as  it  has  and  have  prevented  it 
from  drifting  into  utter  chaos,  but  it  must  be  admitted  that  these 
efforts  have  been  spasmodic  and  fragmentary  and  have  not  suf- 
ficed to  stem  the  tide  of  confusion  and  disintegration. 

It  seems,  therefore,  to  your  committee  that  the  drift  of  law 
toward  uncertainty,  confusion  and  variation,  is  progressing  and 
that  the  time  has  come  to  take  the  necessary  steps  to  inaugurate 
an  organized  and  permanent  effort  to  improve  the  American 
Legal  System  in  all  its  parts,  and  as  a  whole. 

Your  committee  submits  that  no  existing  agency  or  organization 
could  attempt  the  execution  of  the  necessary  work  with  probability 
of  success,  but  your  committee  expresses  the  belief  that  this  Asso- 
ciation has  within  its  membership  the  power,  the  capacity  and  the 
resources  which  if  properly  organized  and  wisely  directed  can 
carry  out  the  work  in  a  manner  to  greatly  improve  the  law  and 
the  administration  of  justice. 

Our  national  aspirations  should  be  satisfied  by  nothing  short 
of  leadership,  not  by  the  power  of  our  financial  and  industrial 
resources  or  our  military  strength  but  by  reason  of  the  excellence 
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of  our  institutions,  our  laws  and  the  efficient  administration  of 
justice.  A  certain  and  uniform  system  of  law  for  a  country  so 
large  in  area  and  so  divided  as  to  government  can  be  attained  only 
through  making  plans  by  visible  expression  with  the  greatest 
attainable  certainty,  simplicity,  completeness  and  order,  the  great 
system  of  law  which  has  been  developed  but  which  has  been 
inadequately  expressed  in  this  country. 

For  the  accomplishment  of  this  high  purpose,  only  the  legal 
profession  is  qualified.  It  is  work  which  must  be  done  by  lawyers 
because  others  cannot  do  it. 

The  question  is  now  presented :  Shall  this  Association  encourage 
the  performance  of  this  great  task  by  furthering  an  organization 
adapted  to  its  performance?  Upon  this  subject  Mr.  Boot,  in 
the  address  alluded  to,  said : 

"  A  few  men  are  already  taking  the  lead  in  classification.  Some 
very  able  and  public-spirited  lawyers  have  been  for  some  years 
urging  the  organization  of  a  definite  specific  movement  for  the 
restatement  of  the  law;  for  a  new  corpur  juris  civilis.  They  are 
quite  right.  It  ought  to  be  done." 
With  this  statement  your  committee  is  in  accord. 
It  is  unnecessary  at  this  time  to  determine  how  and  in  precisely 
what  manner  the  work  shall  proceed  but  it  is  important  that  some 
organization  capable  of  carrying  on  the  work  shall  be  created. 
The  details  may  safely  be  left  to  those  who  are  entrusted  with 
the  work. 

As  is  well  known  to  many  the  preliminary  organization  of  the 
American  Acadamy  of  Jurisprudence  with  a  like  object  in  view 
was  effected  just  prior  to  the  War.  From  its  name,  the  character 
of  its  membership,  its  avowed  object  and  the  well-known  purpose 
of  its  organizers,  the  committee  suggest  that  this  Association  shall 
cooperate  with  this  Academy,  and  utilize  it  for  the  purpose  of  a 
permanent  organization. 

Respectfully  submitted, 

James  D.  Andrews, 
adolph  j.  rodenbeck, 
Samuel  Williston, 
Roscoe  Pound, 
Harlan  F.  Stone, 
Edgar  A.  Bancroft, 
David  W.  Amram. 
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REPORT 

OF  THE 

COMMITTEE  ON  COMMERCE,  TRADE  AND  COMMERCIAL  LAW. 

{To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

The  Committee  on  Commerce,  Trade  and  Commercial  Law 
reports  as  follows : 

I.  Summary  of  Recommendations. 
The  following  is  a  summary  of  the  recommendations  of  the 
Committee : 

(1)  That  the  Committee  prepare  a  first  tentative  draft  of  a  bill 
codifying  the  law  of  sales  in  interstate  and  foreign  commerce 
and  submit  same  to  this  Association  at  its  next  meeting  for 
consideration ; 

(2)  That  the  Committee  prepare  a  first  tentative  draft  of  a 
bill  codifying  the  law  of  common  carriers  in  interstate  and 
foreign  commerce  and  submit  same  to  this  Association  at  its 
next  meeting  for  consideration ; 

(3)  That  the  Committee  prepare  a  final  draft  of  a  bill  to 
amend  and  supplement  the  Pomerene  Act  pertaining  to  the  law 
of  bills  of  lading  in  interstate  and  foreign  commerce  and  submit 
same  to  this  Association  for  consideration ; 

(4)  That  the  Committee  prepare  a  first  tentative  draft  of  a 
bill  pertaining  to  the  Federal  Trade  Commission  and  the  ad- 
ministration of  the  anti-trust  laws  and  submit  same  to  this 
Association  at  its  next  meeting  for  consideration ; 

(5)  That  the  Committee  prepare  a  draft  of  a  bill  containing 
such  amendments  to  the  National  Bankruptcy  Act  as  the  Com- 
mittee believes  should  be  made  and  submit  same  to  this  Associ- 
ation at  its  next  meeting  for  consideration ;  and 

(6)  That  the  Association  disapprove  of  Mott  House  Bill  No. 
402,  66th  Congress,  First  Session,  supplementing  Section  25  of 
the  National  Bankruptcy  Act,  a  copy  of  which  is  contained  in  the 
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annual  report  of  this  Committee  to  the  Association  at  the  meeting 
held  in  Boston,  Mass.,  September  3,  4  and  5,  1919,  and  referred 
to  in  Part  VIII  of  this  report. 

II.  Preliminary. 

The  committee  believes  it  is  its  particular  function  to  make 
such  investigation  and  study  so  as  to  enable  it  to  make  such 
recommednations  to  the  Association  as  will  bring  the  law  mer- 
chant into  harmony  with  settled  usages,  customs  and  practices 
of  business  when  in  accord  with  sound  ethics  and  in  the  public 
interest,  and  point  out  the  tribunals  in  which  such  business  law 
would  be  most  efficiently  administered.  To  carry  out  such  pro- 
gram, the  committee  believed  it  was  necessary  to  inaugurate  such 
machinery  as  would  enable  the  committee  to  learn  what  were 
such  usages,  customs,  and  practices  and  reached  the  conclusion 
that  such  machinery  would  consist  of  the  committee  holding 
public  meetings  to  which  should  be  invited  all  persons  having 
knowledge  of  the  commercial  subjects  under  consideration.  Pur- 
suant thereto  a  public  meeting  was  held  in  the  rooms  of  the 
Merchants'  Association  of  New  York,  Woolworth  Building,  New 
York,  N.  Y.,  on  Friday  and  Saturday,  April  9  and  10,  1920. 
The  meeting  was  well  attended  by  a  great  diversity  of  legal 
and  business  representatives  of  a  variety  of  industrial,  commer- 
cial, financial,  shipping  and  transportation  interests.  In  addition 
two  members  of  the  Federal  Trade  Commission  attended  and 
threw  light  on  the  practical  workings  of  that  administrative  body. 

The  Chamber  of  Commerce  of  the  United  States  at  a  meeting 
held  at  Atlantic  City,  April  26  to  29,  1920,  referred  resolutions 
on  the  following  subjects  to  its  Board  of  Directors : 

(1)  Anti-trust  laws,  with  a  suggestion  that  a  committee  be 
appointed  to  study  the  subject  and  make  a  report  which  may 
become  the  basis  for  a  referendum ;  and 

(2)  A  business  code  for  consideration  and  such  action  as  the 
board  might  find  proper. 

The  Permanent  Committee  on  Communications  appointed  by 
the  Secretary  of  the  Treasury  pursuant  to  a  resolution  of  the 
Second  Pan  American  Financial  Congress,  has  under  consider- 
ation the  following  subjects,  many  of  them  with  a  view  to  frame 
model  uniform  laws : 


Digitized  by 


Google 


Commerce,  Trade  and  Commercial  Law     429 

(1)  Ocean  transportation; 

(2)  Shipping  and  insurance  documents; 

(3)  Railroad  transportation ; 

(4)  Radio  and  cable  communication ;  and 

(5)  Postal  facilities. 

The  United  States  Senate  on  December  3,  1919,  agreed  to 
resolution  No.  217,  66th  Congress,  2d  Session,  authorizing  and 
directing  the  Senate  Committee  Interstate  Commerce  to  investi- 
gate the  Federal  Trade  Commission,  the  concluding  paragraph 
of  said  resolution  .being  as  follows : 

"  The  committee  is  further  directed  to  inquire  generally  into 
the  work  of  the  Commission,  the  procedure  it  has  adopted,  the 
authority  it  has  exercised,  its  attitude  toward  the  business  of  the 
country,  and  make  a  report  respecting  the  value  of  the  Commis- 
sion as  a  governmental  agency ." 

The  Senate  Committee  appointed  a  sub-committee  and  the 
sub-committee  employed  Mr.  Clarence  R.  Martin  of  the  Indian- 
apolis, Indiana,  Bar  to  conduct  the  investigation. 

Much  valuable  information  will  undoubtedly  be  developed  and 
be  useful  in  framing  laws  for  improving  the  administration  of 
the  entire  body  of  anti-trust  laws. 

III.  A  Congressional  Act  for  the  Codification  of  the  Law 
of  Sales  in  Interstate  and  Foreign  Commerce. 

The  committee  having  been  assured  of  the  cooperation  of  Pro- 
fessor Samuel  Williston  of  the  Harvard  Law  School  in  the  work 
of  preparing  such  codification  of  the  Law  of  Sales  in  Interstate 
and  Foreign  Commerce  as  may  be  feasible,  and  Professor  Williston 
on  account  of  the  preparation  of  his  book  and  other  work,  being 
unable  to  give  the  time  to  it  this  year,  it  was  thought  best  to 
defer  action  on  this  subject  to  another  year. 

This  is  in  harmony  with  the  resolutions  referred  to  the  Board 
of  Directors  of  the  United  States  Chamber  of  Commerce  on  a 
business  code.  The  Pomerene  Act  on  Bills  of  Lading  in  Inter- 
state and  Foreign  Commerce  was  the  first  step  in  the  great  work 
of  ultimately  obtaining  a  federal  commercial  code  on  subjects 
pertaining  to  interstate  and  foreign  commerce. 
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IV.  Codification  of  the  Law  of  Common  Cakribrs  in 
Interstate  and  Foreign  Commerce. 

The  Association  at  a  previous  meeting  instructed  the  com- 
mittee to  prepare  a  code  of  law  of  Common  Carriers  in  Inter- 
state and  Foreign  Commerce.  This  committee  has  given  much 
consideration  to  this  subject,  but  owing  to  conditions  beyond  its 
control,  it  is  unable  as  yet  to  submit  a  first  tentative  draft  of  such 
code  for  consideration.  Professor  Felix  Frankfurter  of  the 
Harvard  Law  School  is  acting  as  draftsman  for  the  committee 
and  serious  work  will  be  begun  on  this  subject  this  fall. 

At  the  public  meeting  above  referred  to,  there  seemed  to  have 
been  a  unanimous  sentiment  in  favor  of  the  codification  of  the 
law  of  common  carriers  in  interstate  and  foreign  commerce.  Mr. 
Blewett  Lee,  General  Solicitor  of  the  Illinois  Central  Railroad, 
said :  "  I  do  not  know  of  any  department  of  the  law  in  which 
a  uniform  code  is  so  desirable  as  in  the  law  of  carriers." 

In  our  report  of  last  year,  we  referred  to  the  opinion  of  the 
Interstate  Commerce  Commission  delivered  on  April  4,  1919, 
in  I.  C.  C.  Docket  No.  4844  in  the  matter  of  bills  of  lading,  52 
I.  C.  C.  R.  671,  which  dealt  largely  with  the  conditions  found  on 
the  back  of  bills  of  lading  affecting  the  common  law  liability  of 
common  carriers.  The  order  of  the  Commission  was  enjoined 
by  the  United  States  District  Court  for  the  Southern  District  of 
New  York  on  July  12,  1919,  in  Alaska  Steamship  Company  vs. 
United  States,  259  Fed.  Rep.  713.  The  case  was  appealed  to  the 
Supreme  Court  of  the  United  States  and  that  court  on  May  17, 
1920,  in  case  No.  541,  October  Term,  1919,  reversed  the  lower 
court,  but  refused  to  pass  on  any  of  the  questions  involved  in 
view  of  the  change  of  the  law  by  the  Transportation  Act  of  1920, 
holding  that  to  pass  on  any  of  the  questions  now  would  be  passing 
on  moot  questions,  because  in  view  of  the  provisions  of  the 
Transportation  Act  of  1920  it  would  be  necessary  for  the  Inter- 
state Commerce  Commission  to  enter  new  orders.  When  the 
Commission  shall  have  entered  new  orders  and  the  orders  have 
been  passed  upon  by  the  federal  courts  (as  they  are  sure  to  be) 
much  information  will  be  available  for  use  in  the  preparation 
of  such  code. 

In  conjunction  with  the  foregoing  matter  (I.  C.  C.  Docket 
No.  4844),  the  Interstate  Commerce  Commission  on  June  15, 
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1920,  made  a  formal  request  on  all  carriers  by  railroad  to  submit 
on  or  before  August  1,  1920,  tentative  forms  of  through  export 
bills  of  lading,  which  they  may  desire  to  issue  in  connection  with 
carriers  by  water,  whose  vessels  are  registered  under  the  laws  of 
the  United  States,  arid  in  connection  with  carriers  by  water  whose 
vessels  are  of  foreign  registry.  When  same  have  been  filed,  the 
Commission  has  invited  criticisms  and  suggestions  from  export 
shippers  and  other  parties  interested,  and  the  Commission  will 
thereafter  hold  hearings  and  conferences  with  a  view  to  recon- 
ciling as  far  as  possible  such  differences  as  may  be  developed  and 
to  define  the  issues  with  respect  to  such  differences  as  cannot  be 
reconciled.  When  this  matter  has  been  passed  upon  by  the  Com- 
mission it  will  undoubtedly  furnish  valuable  information  for  use 
in  codifying  the  law  of  common  carriers  in  Interstate  and  For- 
eign Commerce. 

On  May  17,  1920,  in  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  vs.  McCaul  Dinsmore  Company,  the  Supreme  Court 
of  the  United  States  passed  upon  the  question  of  the  effect  of 
the  Cummins  amendment  of  March  4,  1915  (38  Stat.  1196)  to 
the  Act  to  Regulate  Commerce  as  to  the  measure  of  liability  for 
loss,  damage  and  injury  to  property  entrusted  to  a  common 
carrier. 

V.  Interstate  Commerce. 

Congress  had  many  extremely  difficult  interstate  commerce 
problems  to  solve,  and  on  the  whole  the  Transportation  Act  of 
1920  is  a  great  improvement  over  previous  legislation  on  the 
same  subject.  This  Committee  does  not  feel  that  it  should 
express  any  definite  opinions  on  any  tendency  of  legislation 
toward  socialism  or  government  ownership  or  operation.  Con- 
gress distinctly  repudiated  Government  ownership  and  opera- 
tion, yet  there  may  be  found  in  the  Act  a  possible  sinister  opening 
wedge  by  way  of  partial  Government  ownership  in  paragraphs  10, 
11,  12,  13,  14  and  15  of  Section  15a  of  the  Act  to  Regulate 
Commerce  as  supplemented  by  the  Transportation  Act  of  1920, 
as  follows : 

"  (10)  The  general  railroad  contingent  fund  so  to  be  recov- 
erable by  and  paid  to  the  Commission  and  all  accretions  thereof 
shall  be  a  revolving  fund  and  shall  be  administered  by  the  Com- 
mission.   It  shall  be  used  by  the  Commission  in  furtherance  of 
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the  public  interest  in  railway  transportation  either  by  making 
loans  to  carriers  to  meet  expenditures  for  capital  account  or  to 
refund  maturing  securities  originally  issued  for  capital  account, 
or  by  purchasing  transportation  equipment  and  facilities  and 
leasing  the  same  to  carriers,  as  hereinafter  provided.  Any 
moneys  in  the  fund  not  so  employed  shall  be  invested  in  obliga- 
tions of  the  United  States  or  deposited  in  authorized  depositories 
of  the  United  States  subject  to  the  rules  promulgated  from 
time  to  time  by  the  Secretary  of  the  Treasury  relating  to  Govern- 
ment deposits. 

"  ( 11 )  A  carrier  may  at  any  time  make  application  to  the  Com- 
mission for  a  loan  from  the  general  railroad  contingent  fund, 
setting  forth  the  amount  of  the  loan  and  the  term  for  which  it  is 
desired,  the  purpose  of  the  loan  and  the  uses  to  which  it  will  be 
applied,  the  present  and  prospective  ability  of  the  applicant  to 
repay  the  loan  and  meet  the  requirements  of  its  obligations  in 
that  regard,  the  character  and  value  of  the  security  offered,  and 
the  extent  to  which  the  public  convenience  and  necessity  will  be 
served.  The  application  shall  be  accompanied  by  statements 
showing  such  facts  and  details  as  the  Commission  may  require 
with  respect  to  the  physical  situation,  ownership,  capitalization, 
indebtedness,  contract  obligations,  operations,  and  earning  power 
of  the  applicant,  together  with  such  other  facts  relating  to  the 
propriety  and  expediency  of  granting  the  loan  applied  for  and  the 
ability  of  the  applicant  to  make  good  the  obligation,  as  the 
Commission  may  deem  pertinent  to  the  inquiry. 

"  (12)  If  the  Commission,  after  such  hearing  and  investiga- 
tion, with  or  without  notice,  as  it  may  direct,  finds  that  the 
making,  in  whole  or  in  part,  of  the  proposed  loan  from  the  gen- 
eral railroad  contingent  fund  is  necessary  to  enable  the  applicant 
properly  to  meet  the  transportation  needs  of  the  public,  and  that 
the  prospective  earning  power  of  the  applicant  and  the  character 
and  value  of  the  security  offered  are  such  as  to  furnish  reason- 
able assurance  of  the  applicant's  ability  to  repay  the  loan  within 
the  time  fixed  therefor,  and  to  meet  its  other  obligations  in 
connections  with  such  loan,  the  Commission  may  make  a  loan  to 
the  applicant  from  such  railroad  contingent  fujid,  in  such 
amount,  for  such  length  of  time,  and  under  such  terms  and  con- 
ditions as  it  may  deem  proper.  The  Commission  shall  also  pre- 
scribe the  security  to  be  furnished,  which  shall  be  adequate  to 
secure  the  loan.  All  such  loans  shall  bear  interest  at  the  rate 
of  6  per  centum  per  annum,  payable  semiannually  to  the  Com- 
mission. Such  loans  when  repaid,  and  all  interest  paid  thereon, 
shall  be  placed  in  the  general  railroad  contingent  fund. 

"(13)  A  carrier  may  at  any  time  make  application  to  the 
Commission  for  the  lease  to  it  of  transportation  equipment  or 
facilities,  purchased  from  the  general  railroad  contingent  fund, 
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setting  forth  the  kind  and  amount  of  such  equipment  or  facili- 
ties and  the  term  for  which  it  is  desired  to  be  leased,  the  uses  to 
which  it  is  proposed  to  put  such  equipment  or  facilities,  the 
present  or  prospective  ability  of  the  applicant  to  pay  the  rental 
charges  thereon  and  to  meet  the  requirements  of  its  obligations 
under  the  lease,  and  the  extent  to  which  the  public  convenience 
and  necessity  will  be  served.  The  application  shall  be  accom- 
panied by  statements  showing  such  facts  and  details  as  the 
Commission  may  require  with  respect  to  the  physical  situation, 
ownership,  capitalization,  indebtedness,  contract  obligations, 
operation,  and  earning  power  of  the  applicant,  together  with  such 
other  facts  relating  to  the  proprietary  and  expediency  of  leasing 
such  equipment  or  facilities  to  the  applicant  as  the  Commission 
may  deem  pertinent  to  the  inquiry. 

"  (14)  If  the  Commission,  after  such  hearing  and  investiga- 
tion, with  or  without  notice,  as  it  may  direct,  finds  that  the  leas- 
ing to  the  applicant  of  such  equipment  or  facilities,  in  whole  or 
in  part,  is  necessary  to  enable  the  applicant  properly  to  meet  the 
transportation  needs  of  the  public,  and  that  the  prospective  earn- 
ing power  of  the  applicant  is  such  as  to  furnish  reasonable  as- 
surance of  the  applicants  ability  to  pay  promptly  the  rental 
charges  and  meet  its  other  obligations  under  such  lease,  the  Com- 
mission may  lease  such  equipment  or  facilities  purchased  by  it 
from  the  general  railroad  contingent  fund,  to  the  applicant  for 
such  length  of  time,  and  under  such  terms  and  conditions  as  it 
may  deem  proper.  The  rental  charges  provided  in  every  such 
lease  shall  be  at  least  sufficient  to  pay  a  return  of  6  per  centum 
per  annum  plus  allowance  for  depreciation  determined  as  pro- 
vided in  paragraph  (5)  of  section  20  of  this  Act,  upon  the  value 
of  the  equipment  or  facilities  leased  thereunder.  All  rental 
charges  and  other  payments  received  by  the  Commission  in  con- 
nection with  such  equipment  and  facilities,  including  amounts 
received  under  any  sale  thereof,  shall  be  placed  in  the  general 
railroad  contingent  fund. 

"  (15)  The  Commission  may  from  time  to  time  purchase, 
contract  for  the  construction,  repair  and  replacement  of,  and  sell, 
equipment  and  facilities,  and  enter  into  and  carry  out  contracts 
and  other  obligations  in  connection  therewith,  to  the  extent  that 
moneys  included  in  the  general  railroad  contingent  fund  are 
available  therefor,  and  in  so  far  as  necessary  to  enable  it  to  secure 
and  supply  equipment  and  facilities  to  carriers  whose  applica- 
tions therefor  are  approved  under  the  provisions  of  this  section, 
and  to  maintain  and  dispose  of  such  equipment  and  facilities." 

The  committee  gave  consideration  to  the  subject  as  to  whether 
the  Transportation  Act  of  1920  should  be  amended  so  as  to 
provide  that  there  should  be  a  permanent  chairman  of  the  Inter- 
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state  Commerce  Commission  instead  of  a  rotating  one.  The 
Committee  is  of  the  opinion  that  there  should  be  such  permanent 
chairman,  but  at  the  present  time  it  is  making  no  definite  recom- 
mendation until  further  light  can  be  thrown  upon  the  subject 

The  committee  also  took  up  for  consideration  the  fact  that  the 
law  does  not  make  adequate  provision  for  traveling  or  other 
expenses  of  members  of  the  various  administrative  bodies  and 
their  examiners.  The  Committee  is  strongly  of  the  opinion  that 
the  law  should  be  amended  so  as  to  increase  these  allowances, 
and  it  expects  in  its  next  annual  report  to  submit  something 
definite  upon  this  subject. 

VI.  The  Law  of  Bills  op  Lading  in  Interstate  and 
Foreign  Commerce. 

The  committee  in  its  last  annual  Teport  stated  that  it  had  under 
consideration  the  amendment  of  the  Pomerene  Law  pertaining 
to  bills  of  lading  in  interstate  and  foreign  commerce  and  that  it 
would  submit  a  draft  of  a  bill  to  amend  said  act  so  as  to  eliminate 
the  changes  therein  made  by  the  House  and  provide  certain 
additional  matters  which  might  be  wise  in  the  interest  of  com- 
merce and  trade.  The  committee  prepared  a  first  tentative  draft 
of  such  a  bill  a  copy  of  which  is  hereto  attached  and  marked 
Exhibit  "  A."  The  committee  in  preparing  such  draft  did  not 
conynit  itself  to  the  provisions  thereof,  but  prepared  same  in 
order  that  the  committee  might  have  the  benefit  of  suggestions 
and  criticisms  in  reference  thereto.  A  consideration  of  said 
draft  was  taken  up  at  the  public  meeting  heretofore  referred  to 
and  the  same  was  very  fully  discussed.  The  representatives  of 
the  carriers  made  a  request  that  they  be  given  further  time  in 
which  to  formulate  their  views  in  reference  thereto  and  in  defer- 
ence to  their  wishes  the  Committee  has  abstained  for  the  present 
from  making  a  second  tentative  draft.  When  the  Committee 
shall  have  received  further  suggestions  and  criticisms  the  com- 
mittee will  then  proceed  to  prepare  a  second  tentative  draft  of 
a  bill  and  submit  same  to  a  public  meeting  similar  to  the  public 
meeting  heretofore  referred  to  and  expects  with  its  report  a  year 
from  now  to  submit  a  final  draft  of  a  bill  to  amend  said  Pomerene 
Act. 
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The  Pomerene  Bill  of  Lading  Act  has  been  translated  into 
Spanish  and  Portuguese  for  introduction  into  the  legislatures 
of  South  American  countries  so  that  there  may  in  time  be  uni- 
form law  pertaining  to  bills  of  lading  in  North  and  South 
America.  The  Spanish  version  of  this  law  was  introduced  into 
the  Argentine  Senate  by  Senator  Leopoldo  Melo,  who  made  an 
able  speech  in  support  thereof,  which  appears  in  the  Argentine 
Congressional  Record  of  September  25,  1919.  The  Committee 
was  informed  at  the  public  meeting  heretofore  referred  to  that 
this  law  will  be  taken  up  by  the  International  Law  Association 
with  a  view  of  ultimately  having  the  same  passed  by  the  legislative 
bodies  of  all  countries  throughout  the  world.  It,  therefore,  seems 
probable  that  the  Pomerene  Law  on  bills  of  lading  in  interstate 
and  foreign  commerce  will  ultimately  become  the  basis  of  a  uni- 
form law  throughout  the  civilized  world.  There  are  defects  in  the 
law  which  were  occasioned  by  the  amendments  made  by  the  House 
as  explained  in  our  report  of  a  year  ago  and  there  are  additional 
provisions  that  should  be  inserted  therein  in  the  interest  of 
commerce  and  trade.  The  measure  is  receiving  the  cordial 
support  of  the  Inter-American  High  Commission,  the  United 
States  Section  of  which  has  its  office  in  the  Treasury  Building 
at  Washington. 

VII.  The  Federal  Trade  Commission  and  Anti-Trust  Laws. 
The  committee  presented  to  the  meeting  above  referred  to 
objections  which  had  from  time  to  time  been  made  to  the  mem- 
bers of  the  Committee  as  to  the  law,  procedure  and  practices 
relating  to  the  Federal  Trade  Commission  as  follows: 

1.  That  the  Federal  Trade  Commission  should  grant  motions 
asking  for  a  bill  of  particulars  in  the  matter  of  complaints  filed 
by  the  Commission.  The  formal  complaints  filed  by  the  Com- 
mission should  be  more  certain  and  specific,  so  as  to  give  the 
respondent  notice  of  the  acts  which  the  Commission  had  reason  to 
believe  were  unlawful ; 

2.  That  the  Commission  should  continue  the  issuance  of  con* 
ference  rulings; 

3.  That  the  Commission  should  render  written  reasoned 
opinions  with  each  decision  by  it,  whether  in  the  matter  of  com- 
plaints filed  by  the  Commission  or  brought  to  its  attention.    By 
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reason  of  the  failure  of  the  Federal  Trade  Commission  to  do  this 
no  system  of  law  or  precedent  has  been  established  whereby  busi- 
ness of  the  country  may  know  what  the  law  is  on  any  given  point 
as  the  Federal  Trade  Commission  has  varied  its  decisions  from 
the  written  decisions  of  the  court; 

4.  The  publicity  policy  of  the  Commission  has  worked  a 
hardship  on  a  large  number  of  defendants  in  the  cases  filed.  The 
Commission  should  give  publicity  only  to  its  findings,  orders  and 
final  reports,  and  not  as  to  other  matters,  such  as  the  mere  filing 
of  formal  complaints  by  it  or  the  taking  of  testimony  or  the  evi- 
dence introduced; 

5.  Another  complaint  has  been  that  the  Commission  ought 
to  give  notice  to  a  prospective  respondent,  after  the  Commission 
has  gone  over  the  matter,  and  allow  the  respondent  to  voluntarily 
correct  those  matters  which  the  Commission  believes  are  viola- 
tions of  the  law,  if  the  respondent  should  agree  with  the  con- 
clusions reached  by  the  Commission ; 

6.  Another  suggestion  made  to  the  committee  is  that  if  the 
law  is  not  ample  today,  the  law  should  be  amended  so  as  to  give 
authority  to  the  Federal  Trade  Commission  to  predetermine 
questions  and  give  official  advice  in  advance  to  a  business  organi- 
zation as  to  whether  its  transactions  fall  within  the  prohibition 
of  the  anti-trust  laws; 

7.  Another  subject  was  that  all  Proceedings  relating  to  the 
Anti-Trust  Laws  be  transferred  from  the  Courts  to  the  Federal 
Trade  Commission.  For  instance,  if  the  Department  of  Justice 
believes  there  has  been  a  violation  of  law,  instead  of  filing  a  com- 
plaint in  a  United  States  Court,  the  matter  should  be  primarily 
instituted  before  the  Federal  Trade  Commission; 

8.  Another  subject  that  the  Committee  has  considered  is  that 
in  all  proceedings  before  the  Federal  Trade  Commission  there 
should  be  afforded  a  full  right  to  any  and  all  persons  claimed  to 
be  affected  to  enter  an  appearance,  intervene,  offer  evidence  and 
present  their  views  on  brief  or  oral  argument.  Section  5  of  the 
Federal  Trade  Commission  Act  and  Section  11,  of  the  Clayton  Act 
should  be  amplified; 

9.  That  all  the  anti-trust  laws  be  given  a  practical  common 
sense,  economic  interpretation,  construction  and  application. 
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10.  That  when  the  Federal  Trade  Commission  takes  jurisdic- 
tion it  shall  retain  jurisdiction,  so  that  it  may  have  jurisdiction 
under  changed  conditions.  For,  instance,  it  might  be  that  an 
application  was  made  for  a  predetermination  as  to  whether  a 
certain  business  organization  fell  within  the  prohibition  of  the 
anti-trust  laws,  and  it  has  been  the  view  of  the  committee  that 
jurisdiction  should  be  retained  in  such  a  case  because  there  might 
be  changed  conditions. 

Mr.  Nelson  B.  Gaskill  and  Mr.  Houston  Thompson,  members 
of  the  Federal  Trade  Commission  appeared  before  the  Committee 
to  discuss  the  above  questions.  The  policy  of  the  Federal  Trade 
Commission  as  laid  down  in  its  ruling  June  22,  1918,  in  re, 
Federal  Trade  Commission  vs.  The  McCanna  Company,  Incor- 
porated, complaint  No.  127,  is  to  refuse  motions  made  by  re- 
spondent for  a  bill  of  particulars  or  for  a  more  direct  and  specific 
statement  of  the  allegations  in  the  complaint  filed.  The  very 
purpose  of  the  filing  of  a  formal  complaint  is  to  inform  the 
respondent  of  the  nature  of  the  offence  or  the  infraction  of  the 
law.  It  goes  without  saying  that  a  respondent  is  entitled  to 
know  definitely  the  specific  charges  that  he  is  called  upon  to  meet. 
The  function  of  the  first  pleading  filed  is  to  give  this  information. 
It  is  unfair  to  call  a  respondent  before  an  administrative  body 
under  a  statement  that  leaves  him  in  ignorance  of  the  charge 
against  him.  There  is  no  reason  that  the  rules  of  pleading  before 
the  Federal  Trade  Commission  should  not  conform  to  the  estab- 
lished rules  of  other  forums  in  this  respect. 

Your  committee  believes  that  Section  5  of  the  Act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  for  other 
purposes  in  providing  that  the  Commission  shall  issue  and  serve 
upon  the  respondent  a  complaint  "  stating  its  charges  "  means 
that  it  shall  state  its  charges  definitely  and  specifically  and  that 
the  section  of  the  Act  should  be  broadened  so  as  to  compel  the 
Federal  Trade  Commission  to  state  its  charges  definitely  and 
specifically  unless  such  ruling  be  made  voluntarily  by  the  Com- 
mission itself. 

Your  committee  is  of  the  opinion  that  the  Federal  Trade 
Commission  should  make  public  important  conference  rulings 
unless  such  ruling  has  been  given  in  some  other  prior  matter. 
There  is  no  reason  why  there  should  be  a  duplication  of  rulings 
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nor  that  any  excess  burden  should  be  laid  upon  the  Commission 
but  it  is  of  infinite  advantage  to  the  business  men  of  the 
country  to  know  of  such  conference  rulings  as  a  guide  as  to 
whether  or  not  the  individual  is  acting  within  the  general  scope 
of  the  law,  or  whether  he  is  a  transgressor  in  the  eyes  of  the 
Commission. 

It  was  urged  in  argument  before  the  Senate  Committee  as  well 
as  through  the  press  when  the  Federal  Trade  Commission  law 
was  under  consideration  that  it  would  give  to  the  public  in- 
formation about  which  there  had  been  considerable  doubt  as  to 
whether  or  not  a  given  course  of  business  conduct  was  within 
or  without  the  law. 

It  is  the  opinion  of  your  committee  that  these  conference 
rulings  should  be  made  public  unless  the  same  questions  had  been 
announced  in  a  prior  conference  ruling. 

Your  committee  is  of  the  opinion  that  the  Commission  should 
render  written  opinions  with  each  decision  upon  at  least  every 
new  question  brought  before  it  so  that  a  system  of  law  and  prece- 
dent may  be  established  whereby  the  business  of  the  country  may 
know  what  the  law  is  on  a  given  point  and  where  it  can  be  obtained. 
There  decisions  would  be  of  incalcuable  benefit  not  only  to  the 
profession  and  be  a  guide  for  advice  to  clients,  but  to  business 
itself. 

Your  committee  is  of  the  opinion  that  where  the  Federal  Trade 
Commission  has  gone  over  a  complaint  lodged  with  it  and  has 
reason  to  believe  that  an  individual  or  a  corporation  has  been 
guilty  of  some  infraction  through  mistake  or  unintentional  error 
that  the  respondent  should  have  an  opportunity  to  voluntarily 
correct  his  conduct  which  may  amount  to  a  technical  violation  of 
the  law  and  that  in  such  a  case  there  should  be  no  publicity  or 
further  procedure  in  the  matter  if  the  respondent  voluntarily 
agrees  to  conform  and  (Joes  conform  with  the  conclusion  reached 
by  the  Commission. 

Your  committee  is  of  the  opinion  that  the  Federal  Trade 
Commission  should  have  the  power  to  investigate  all  breaches  of 
anti-trust  laws  and  that  proceedings  in  reference  to  these  laws 
should  be  transferred  from  courts  to  the  Federal  Trade  Com- 
mission with  the  right  to  appeal  from  the  decisions  of  the  Federal 
Trade  Commission  to  the  Federal  Courts  and  that  all  cases 
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falling  within  the  anti-trust  laws  should  be  primarily  instituted 
before  the  Commission.  The  Federal  Trade  Commission  hav- 
ing jurisdiction  for  the  purpose  of  investigation  ought  to  be 
permitted  not  only  to  complete  the  investigation  but  to  enter 
an  order  in  conformity  with  its  findings  subject  to  the  right 
of  appeal  and  that  all  anti-trust  laws  in  their  administration 
should  be  given  a  practical,  common-sense  construction  and 
application. 

We  believe  amendments  should  be  made  to  the  Federal  Trade 
Commission  Law,  the  Clayton  Act  and  all  federal  anti-trust  laws 
so  as  to  carry  out  these  suggestions,  and  that  the  powers  of  the 
Federal  Trade  Commision  should  be  broadened  and  the  practice 
improved  as  above  outlined  so  as  to  bring  about  a  more  satisfactory 
administration  of  justice  by  the  Federal  Trade  Commission. 

In  the  time  at  its  disposal  since  the  last  meeting  of  the  Asso- 
ciation the  committee  has  not  been  able  to  formulate  a  bill  to 
carry  out  the  foregoing  views  of  the  committee  and  for  the 
predetermination  of  the  legality  of  the  business  and  purposes  of 
corporations  engaged  in  interstate  and  foreign  commerce  in  their 
relation  to  the  anti-trust  laws,  and  to  provide  for  the  procedure 
before  it.  In  view  of  the  importance  of  the  subject  matter,  the 
absence  of  apposite  precedents  and  the  need  for  having  the  pro- 
cedure simple,  inartificial  and  effective,  the  draft  of  a  bill  will 
not  be  submitted  until  there  has  been  a  more  complete  examina- 
tion of  the  question. 

The  committee  therefore  recommends  that  the  American  Bar 
Association  recommit  to  this  committee  the  duty  of  drafting  such 
a  bill. 

There  has  just  been  issued  from  the  press  a  volume  entitled 
Volume  I  "Federal  Trade  Commission  Decisions."  This  con- 
sists of  the  findings,  orders  and  conference  rulings  of  the  Fed- 
eral Trade  Commission  from  March  16,  1915  to  June  30,  1919. 
This  volume  will  be  of  interest  to  the  profession  and  to  the 
business  world.  It  is  to  be  deeply  regretted,  however,  that  the 
Federal  Trade  Commission  did  not  in  disposing  of  litigated 
cases  given  reasoned  opinions  for  the  benefit  of  members  of  the 
bar  and  of  the  business  world  itself. 

On  May  14,  1919  (258  Fed.  Eep.  314),  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  set  aside  the  order  of  the  Federal 
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Trade  Commission  in  the  case  of  Federal  Trade  Commission  vs. 
Gratz,  involving  tying  of  bagging  to  ties  as  an  unfair  method  of 
competition  in  violation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act.  The  Federal  Trade  Commission  appealed  the  case 
to  the  Supreme  Court  of  the  United  States,  said  case  becoming 
case  No.  492,  October  Term,  1919.  On  June  7, 1920,  the  Supreme 
Court  of  the  United  States  affirmed  the  judgment  of  the  Circuit 
Court  of  Appeals,  the  opinion  being  delivered  by  Mr.  Justice 
McEeynolds.  There  was  a  dissenting  opinion  by  Mr.  Justice 
Brandeis,  concurred  in  by  Mr.  Justice  Clark.  It  is  the  judgment 
of  the  committee  that  the  opinion  of  the  majority  of  the  Supreme 
Court  is  sound.  The  dissenting  opinion  of  Mr.  Justice  Brandeis 
is  a  valuable  repository  of  much  information. 

VIII.  Bankruptcy. 

Mr.  J.  H.  Tregoe,  Secretary-Treasurer  of  the  National  Asso- 
ciation of  Credit  Men,  was  present  at  the  foregoing  public  meet- 
ing and  presented  a  very  intelligent  discussion  of  the  National 
Bankruptcy  Act  and  of  some  amendments  he  believed  desirable. 

The  committee  has  put  in  concrete  form  some  of  the  suggested 
amendments  as  follows : 

One. — Section  1  (1),  subdivision  15  to  read  as  follows: 

"  A  person  shall  be  deemed  insolvent  within  the  provisions  of 
this  Act  whenever  the  aggregate  of  his  property,  exclusive  of  all 
property  exempt  by  statute  from  execution,  unless  such  exemp- 
tion be  permanently  waived  as  to  all  then  existing  creditors,  and 
also  exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed  or  removed,  with  intent  to  defraud,  hinder 
or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient 
in  amount  to  pay  his  debts." 

Two. — Amendment  Section  4  (a)  to  read  as  follows: 

"  Any  person,  except  a  municipal,  railroad,-  insurance,  banking 
or  public  service  corporation  owing  debts  to  the  amount  of  $1,000 
and  over,  shall  be  entitled  to  the  benefits  of  this  Act  as  a  volun- 
tary bankrupt." 

Three. — Amendment  Section  3  (a)  to  read  as  follows: 

"  Suffered  or  permitted  whilst  insolvent  any  creditor  to  obtain 
a  preference  through  legal  proceedings  and  not  having  vacated 
the  same  at  least  five  days  before  the  expiration  of  four  months 
from  the  date  of  obtaining  such  preference." 
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Four. — Amendment  Section  29  (b),  subdivision  1,  to  read  as 
follows : 

"  A  person  shall  be  punished  by  imprisonment  for  a  period  not 
to  exceed  two  years  upon  conviction  of  the  offense  of  having  know- 
ingly or  fraudulently  (1)  concealed  any  of  the  property  belonging 
to  the  estate  of  a  bankrupt." 

Five. — Amendment  Section  29  (d)  to  read  as  follows: 

"  A  person  shall  not  be  prosecuted  for  any  offense  arising  under 
this  Act  unless  the  indictment  is  found  or  the  information  is  filed 
in  court  within  three  years  after  the  commission  of  the  offense, 
except  where  the  person  is  absent  from  the  jurisdiction,  in  which 
case  the  time  during  which  the  said  person  is  so  absent  from  the 
jurisdiction  shall  not  be  a  part  of  the  period  of  limitation  pre- 
scribed herein." 

Six. — Amendment  Section  29  (a)  to  read  as  follows: 

"  A  person  shall  be  punished,  by  imprisonment,  for  a  period 
not  to  exceed  five  years,  upon  conviction  of  the  offense  of  having 
knowingly  and  fraudulently  appropriated  to  his  own  use,  embez- 
zled, spent,  or  unlawfully  transferred  any  property  or  secreted 
or  destroyed  any  document  belonging  to  a  bankrupt  estate  which 
came  into  his  charge." 

Seven. — Amendment  Section  62  (a)  to  read  as  follows: 

"  A  person  shall  be  deemed  to  have  given  a  preference,  if,  being 
insolvent,  he  has,  within  four  months  before  the  filing  of  the  peti- 
tion, or  after  the  filing  of  the  petition  and  before  adjudication, 
procured  or  suffered  a  judgment  to  be  entered  against  himself 
in- favor  of  any  person,  or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  in  a  transfer,  such  period 
of  four  months  shall  not  expire  until  four  months  after  the  date 
of  the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required  or  permitted." 

Eight. — Amendment  Section  72  (b)  of  the  law  to  read  as 
follows : 

"  All  real  and  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  not  more  than  three  disinterested  appraisers ; 
they  shall  be  appointed  by,  and  report  to,  the  court.  Eeal  and 
personal  property  shall,  when  practicable,  be  sold  subject  to  the 
approval  of  the  court;  it  shall  not  be  sold  otherwise  than  subject 
to  the  approval  of  the  court  for  less  than  seventy-five  per  centum 
of  its  appraised  value." 


Digitized  by 


Googh 


442    The  American  Bar  Association  Journal 

Nine. — Amendment  Section  48  (d)  and  (e)  to  read  as  follows: 

"  To  the  end  that  the  commission  paid  under  said  section  and 
paragraphs  shall  not  exceed  one  per  centum,  may  be  as  one  per 
centum  instead  of  one-half  per  centum  as  provided  by  the  law." 

The  committee  submits  the  foregoing  in  the  hope  and  expec- 
tation that  members  of  the  Association  and  others  will  submit  to 
the  committee  suggestions  in  reference  thereto. 

The  committee  in  its  report  of  last  year  recommended  the 
passage  of  Mott  House  Bill  No.  402,  66th  Congress,  First  Ses- 
sion, to  Supplement  Section  25  of  the  National  Bankruptcy  Act 
providing  that  a  petition  for  a  review  of  an  order  or  finding  of 
a  referee  must  be  filed  within  thirty  days  of  the  service  of  the 
notice  of  granting  and  filing  such  order  or  finding.  At  the  last 
meeting  of  the  American  Bar  Association  to  which  this  recom- 
mendation was  submitted,  the  committee  requested  that  said 
bill  be  recommitted  to  the  committee  for  further  consideration. 
The  committee  has  given  the  matter  further  consideration  and 
the  committee  now  desires  to  withdraw  its  recommendation  and 
recommends  that  the  Association  pass  a  resolution  disapproving 
of  the  Mott  Bill.  Said  provision  of  the  Mott  Bill  fixes  a  hard  and 
fast  rule  of  thirty  days  in  which  a  petition  for  review  should  be 
filed.  The  law  as  it  now  stands  fixes  no  specific  time,  but  the 
matter  is  left  to  the  rules  and  orders  of  each  District  Court.  It 
is  the  opinion  of  the  committee  that  the  law  should  remain  un- 
changed and  that  the  time  for  filing  a  petition  for  review  of  an 
order  or  finding  of  a  referee  should  be  left  to  the  rules  and  orders 
of  the  various  United  States  District  Courts  sitting  as  courts  of 
bankruptcy. 

Bespectfully  submitted, 

Francis  B.  James, 
T.  Scott  Offut, 
Howabd  H.  Baldbigb, 
Wm.  H.  H.  Piatt, 
Charles  B.  Barnes. 
June  21,  1920. 
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EXHIBIT  A. 

FIRST  TENTATIVE  DRAFT  OF  A  BILL 
To  Amend  and  Supplement  an  Act  Entitled  "An  Act 
Relating  to  Billslof  Lading  in  Interstate  and  Foreign 
Commerce/'  Approved  by  the  President  August  29, 1916. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  sec- 
tions 3, 8, 14, 19, 20, 21, 22, 29  and  42  of  an  act  entitled  "  An  Act 
Relating  to  Bills  of  Lading  in  Interstate  and  Foreign  Commerce  " 
approved  by  the  President  August  29,  1916,  be  and  the  same  are 
hereby  amended  and  supplemented  so  as  to  read  as  follows : 

u  Section  3.  That  a  bill  in  which  it  is  stated  that  the  goods 
are  consigned  or  destined  to  the  order  of  any  person  named  in 
such  bill  is  an  order  bill.  Any  provision  in  or  on  such  a  bill  or 
in  any  notice,  memorandum,  receipt,  contract,  rule,  regulation,  or 
tariff  that  it  is  not-negotiable  shall  be  null  and  void  and  shall  not 
affect  its  character  as  an  order  bill  or  its  negotiability  within  the 
meaning  of  this  Act. 

"Sec.  3a.  That  there  shall  be  two  distinct  forms  of  bills  of 
lading,  one  to  be  known  as  a  straight  bill  of  lading  and  the  other 
to  be  known  as  an  order  bill  of  lading. 

"That  a  straight  bill  of  lading  shall  have  printed  thereon 
in  plain  and  distinct  type  the  words  €  Straight  Bill  of  Lading/ 

"  That  an  order  bill  of  lading  shall  have  printed  thereon  in  plain 
and  distinct  type  the  words  i  Order  Bill  of  Lading/ 

"  That  a  straight  bill  of  lading  shall  be  on  white  paper. 

"  That  an  order  bill  of  lading  shall  be  on  yellow  paper. 

"  That  an  order  bill  of  lading  shall  have  the  words  '  order  of ' 
printed  thereon  in  plain  and  distinct  type  immediately  before 
the  name  of  the  person  upon  whose  order  the  goods  received  are 
deliverable. 

"  That  a  common  carrier  shall  issue  either  a  straight  bill  of 
lading  or  an  order  bill  of  lading  at  the  request  and  at  the  option  of 
a  shipper. 

"  That  a  common  carrier  which  shall  disregard  or  fail  to  con- 
form to  or  comply  with  any  of  the  provisions  of  this  section  shall 
be  guilty  of  a  misdemeanor  and  on  conviction  punished  for  each 
offense  by  a  fine  not  exceeding  $5000. 

"  That  a  common  carrier  shall  be  liable  to  any  person  injured 
thereby  for  the  damage  caused  by  a  disregard  of  or  failure  to  con- 
form to  or  comply  with  each  and  all  of  the  provisions  of  this 
section. 
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"  Sec.  8.  That  a  carrier,  in  the  absence  of  some  lawful  excuse, 
is  bound  to  deliver  goods  upon  a  demand  made  either  by  the 
consignee  named  in  the  bill  for  the  goods  or,  if  the  bill  is  an  order 
bill,  by  the  holder  thereof,  if  such  a  demand  is  accompanied 
by- 

"  (a)  An  offer  in  good  faith  to  satisfy  the  carrier's  lawful 
lien  upon  the  goods; 

"(b)  An  offer  in  good  faith  to  surrender,  properly  indorsed, 
the  bill  which  was  issued  for  the  goods,  if  the  bill  is  an  order  bill ; 
and 

"  (c)  A  readiness  and  willingness  to  sign,  when  the  goods  are 
delivered,  an  acknowledgment  that  they  have  been  delivered,  if 
such  signature  is  requested  by  the  carrier. 

"In  case  the  carrier  refuses  or  fails  to  deliver  the  goods,  in 
compliance  with  a  demand  by  the  consignee  or  holder  so  accom- 
panied, the  burden  shall  be  upon  the  carrier  to  establish  the 
existence  of  a  lawful  excuse  for  such  refusal  or  failure. 

"  Sec.  14.  That  where  an  order  has  been  lost,  stolen,  or  de- 
stroyed a  court  of  competent  jurisdiction  may  order  the  delivery 
of  the  goods  upon  satisfactory  proof  of  such  loss,  theft,  or  destruc- 
tion and  upon  the  giving  of  a  bond,  with  sufficient  surety,  to  be 
approved  by  the  court,  to  protect  the  carrier  or  any  person  injured 
by  such  delivery  from  any  liability  or  loss  incurred  by  reason  of 
the  original  bill  remaining  outstanding.  The  court  may  also  in 
its  discretion  order  the  payment  of  the  carrier's  reasonable  costs 
and  counsel  fees:  Provided,  a  voluntary  indemnifying  bond 
without  order  of  court  shall  be  binding  on  the  parties  thereto. 

"The  delivery  of  the  goods  under  an  order  of  the  court,  or 
under  a  voluntary  indemnifying  bond  as  provided  in  this  section, 
shall  not  relieve  the  carrier  from  liability  to  a  person  to  whom 
the  order  bill  has  been  or  shall  be  negotiated  for  value  without 
notice  of  the  proceedings  or  of  the  giving  of  the  indemnifying 
bond  or  of  the  delivery  of  the  goods. 

a  Sec.  19a.  That  if  the  goods  are  described  in  a  bill  of  lading 
merely  by  a  statement  of  marks  or  labels  upon  them  or  upon 
packages  containing  them  or  by  a  statement  that  the  goods  are 
said  to  be  goods  of  a  certain  kind  or  quantity  or  in  a  certain 
condition,  or  it  is  stated  in  the  bill  of  lading  that  packages  are 
said  to  contain  goods  of  a  certain  kind  or  quantity  or  in  a  certain 
condition,  or  that  the  contents  or  condition  of  the  contents  of 
packages  are  unknown,  or  words  of  like  purport  are  contained 
in  the  bill  of  lading,  such  statements,  if  true,  shall  not  make  liable 
the  common  carrier  issuing  the  bill  of  lading,  although  the  goods 
are  not  of  the  kind  or  quantity  or  in  the  condition  which  the 
marks  or  labels  upon  them  indicate,  or  of  the  kind  or  quantity  or 
in  the  condition  they  were  said  to  be  by  the  consigner. 
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"  Sec.  20.  That  when  goods  are  loaded  by  a  common  carrier 
such  carrier  shall  count  the  packages  of  goods,  if  package  freight, 
and  ascertain  the  kind  and  quantity,  if  bulk  freight,  and  such 
carrier  shall  in  such  cases  issue  a  clear  bill  of  lading  and  shall  not, 
in  such  cases,  insert  in  or  on  the  bill  of  lading '  Shipper's  Weight, 
Load,  and  Count/  or  other  words  of  like  purport,  indicating  that 
the  goods  were  loaded  and  weighed  by  the  shipper  and  the  descrip- 
tion of  them  made  by  him  and  shall  not  insert  the  words  '  More 
or  Less '  as  to  the  number  of  pieces  or  packages.  If  so  inserted, 
contrary  to  the  provisions  of  this  section,  said  words  shall  be 
treated  as  null  and  void  and  as  if  not  inserted  therein. 

"  That  a  common  carrier  shall  not  by  notice,  memorandum, 
receipt,  contract,  rule,  regulation,  practice  or  tariff  destroy  or 
impair  the  character  of  said  bill  of  lading  as  a  clear  bill  of  lading 
or  treat  the  said  bill  of  lading  as  containing  said  words  or  any  of 
them,  and  any  attempt  so  to  do  shall  be  unlawful. 

"  Sec.  20a.  That  when  goods  are  loaded  by  a  shipper,  at  a 
public  team  track  or  at  a  public  freight  house  or  at  a  public 
freight  platform  at  a  station  where  the  common  carrier  maintains 
a  freight  agency,  such  carrier  shall,  on  written  request  of  such 
shipper  for  a  clear  bill  of  lading,  and  when  given  a  reasonable 
opportunity  by  the  shipper  so  to  do,  count  the  packages  of  goods 
if  package  freight  and  ascertain  the  kind  and  quality  if  bulk 
freight,  within  a  reasonable  time  after  such  written  request,  and 
such  carrier  shall  in  such  cases  issue  a  clear  bill  of  lading  and 
shall  not,  in  such  cases,  insert  in  the  bill  of  lading,  '  Shipper's 
Weight,  Load,  and  Count/  or  other  words  of  like  purport  indi- 
cating that  the  goods  were  loaded  and  weighed  by  the  shipper 
and  the  description  of  them  made  by  him  and  shall  not  insert 
the  words  '  More  or  Less '  as  to  the  number  of  pieces  or  packages. 
If  so  inserted,  contrary  to  the  provisions  of  this  section,  said 
words  shall  be  treated  as  null  and  void  and  as  if  not  inserted 
therein:  Provided,  however,  that  a  carrier  may  waive  the  re- 
quirement that  such  request  be  in  writing. 

"That  a  common  carrier  shall  not  by  notice,  memorandum, 
receipt,  contract,  rule,  regulation,  practice  or  tariff  destroy  or 
impair  the  character  of  said  bill  as  a  clear  bill  of  lading,  or  treat 
the  said  bill  of  lading  as  containing  said  words  or  any  of  them 
and  any  attempts  so  to  do  shall  be  unlawful. 

"  Sec.  21.  That  when  goods  are  loaded  by  a  shipper  otherwise 
than  as  provided  in  Section  20a  the  common  carrier  may, 
by  inserting  in  the  bill  of  lading  the  words  '  Shipper's  Weight, 
Load,  and  Count/  or  other  words  of  like  purport,  indicate  that  the 
goods  were  loaded  and  weighed  by  the  shipper  and  the  description 
of  them  made  by  him ;  and  if  such  statement  be  true,  the  carrier 
shall  not  be  liable  for  damages  caused  by  the  improper  loading  or 
by  the  nonreceipt  or  by  the  misdescription  of  the  goods  described 
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in  the  bill  of  lading:  Provided,  however,  that  where  the  shipper 
of  bulk  freight  installs  and  maintains  adequate  facilities  for 
weighing  such  freight,  and  the  same  are  available  to  the  carrier, 
then  the  carrier,  upon  written  request  of  such  shipper  for  a  clear 
bill  of  lading  and  when  given  a  reasonable  opportunity  so  to  do, 
shall  ascertain  the  kind  and  quantity  of  bulk  freight  within  a 
reasonable  time  after  such  written  request,  and  the  carrier  shall 
in  such  cases  issue  a  clear  bill  of  lading  and  shall  not  in  such 
cases  insert  in  the  bill  of  lading  the  words  '  Shipper's  Weight, 
Load,  and  Count/  or  other  words  of  like  purport,  indicating  that 
the  goods  were  loaded  and  weighed  by  the  shipper  and  the  de- 
scription of  them  made  by  him,  and  if  so  inserted  contrary  to  the 
provisions  of  this  section,  said  words  shall  be  treated  as  null  and 
void  and  as  if  not  inserted  therein:  Provided,  further,  that  a 
carrier  may  waive  the  requirement  that  such  request  be  in  writing. 

"  That  in  cases  where  by  this  section  a  common  carrier  is  re- 
quired to  issue  a  clear  bill  of  lading  and  is  forbidden  to  insert  in 
a  bill  of  lading  the  words  '  Shipper's  Weight,  Load,  and  Count/ 
or  other  words  of  like  import,  such  common  carrier  shall  not 
by  notice,  memorandum,  receipt,  contract,  rule,  regulation,  prac- 
tice or  tariff  destroy  or  impair  the  character  of  such  bill  of  lading 
as  a  clear  bill  of  lading  or  treat  the  said  bill  of  lading  as  containing 
said  words  or  any  of  them  and  any  attempts  so  to  do  shall  be 
unlawful. 

"  Sec.  22.  That  if  a  bill  of  lading  has  been  issued  by  a  carrier 
or  on  his  behalf  by  an  agent  or  employee  the  scope  of  whose 
actual  or  apparent  authority  includes  the  issuing  of  bills  of  lad- 
ing for  transportation  in  commerce  among  the  several  States 
and  with  foreign  nations,  the  carrier  shall  be  liable  to  (a)  the 
consignee  named  in  a  straight  bill  or  (b)  the  holder  of  an  order 
bill,  who  has  given  value  in  good  faith,  relying  upon  the  de- 
scription therein  of  the  goods,  for  damages  caused  by  the  non- 
receipt  by  the  carrier  of  all  or  part  of  the  goods  or  their  failure 
to  correspond  with  the  description  thereof  in  the  bill  at  the  time 
of  its  issue. 

"  Sbo.  29.  That  a  bill  may  be  transferred  by  the  holder  by  de- 
livery, accompanied  with  an  agreement,  express  or  implied,  to 
transfer  the  title  to  the  bill  or  to  the  goods  represented  thereby. 
A  straight  bill  cannot  be  negotiated  and  the  indorsement  of  such  a 
bill  gives  the  transferee  no  additional  right.. 

"  Sbo.  42a.  That  this  Act  and  the  act  entitled  '  An  Act  Rela- 
ting to  Bills  of  Lading  in  Interstate  and  Foreign  Commerce/ 
approved  by  the  President,  August  29, 1916,  and  any  and  all  other 
further  and  future  acts  amendatory  thereof  or  supplementary 
thereto  shall  be  given  and  receive  a  practical,  common  sense, 
economic  interpretation,,  construction  and  application." 
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Seo.  2.  That  the  provisions  of  this  Act  do  not  apply  to  bills 
of  lading  made  and  delivered  prior  to  the  taking  effect  thereof. 

Sec.  3.  That  original  sections  3,  8,  14,  20,  21,  22  and  29  of 
an  act  entitled  "  An  Act  Relating  to  Bills  of  Lading  in  Interstate 
and  Foreign  Commerce  "  approved  by  the  President,  August  29, 
1916,  be  and  the  same  are  hereby  repealed. 

Seo.  4.  That  this  act  shall  take  effect  and  be  in  force  on  and 
after  the  first  day  of  January  next  after  its  passage. 
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REPORT 

OF  THE 

COMMITTEE  ON  FINANCE. 

(To  he  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 
The  Committee  on  Finance  reports  as  follows : 
This  committee  was  created  by  resolution  passed  at  the  meet- 
ing of  the  Executive  Committee  held  in  Philadelphia  on  January 
5,  1917,  and  by  that  resolution  was  charged  with  the  power  to 
invest  funds  of  the  Association  when  so  directed  by  the  Executive 
Committee. 

Pursuant  to  such  direction  your  committee  purchased  on 
January  31,  1917,  the  following  securities: 

10  Northern  Pacific  Railway  Company  prior  lien  railway 

and  land  grant  4  per  cent  gold  bonds  due  1997. 
5  Pennsylvania  Company  consolidated  mortgage  bonds, 

issue  of  1915,  due  1960,  4|  per  cent. 
5  Illinois  Central  Railroad  Company  4  per  cent  gold  bonds 
of  1952. 
Your  committee  paid  for  said  bonds  the  sum  of  $19,568.75. 
Thereafter  upon  like  authority  your  committee  invested  $15,000 
in  4 J  per  cent  Liberty  Loan  coupon  bonds,  which  securities  aggre- 
gating $34,568.75  are  still  held  by  the  Treasurer. 

All  of  the  aforesaid  bonds  are  registered  in  the  name  of  the 
American  Bar  Association. 

Frederick  E.  Wadhams, 
Francis  Lynde  Stetson, 
Henry  W.  Tapt. 
July  1,  1920. 
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REPORT 

OF  THE 

COMMITTEE  ON  INSURANCE  LAW. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

The  resolution  of  the  American  Bar  Association  directed  the 
Committee  on  Insurance  Law  to  urge  upon  Congress  the  enact- 
ment into  law  of  the  code  regulating  insurance  in  the  District 
of  Columbia,  prepared,  reported  and  recommend  by  this  com- 
mittee and  adopted  by  the  Association  in  1918. 

The  committee  concluded  to  defer  offering  the  code  until  the 
organization  of  the  Sixty-sixth  Congress. 

After  conferences  with  the  Superintendent  of  Insurance  and 
with  the  Commissioners  of  the  District  of  Columbia  and  with 
the  Chairmen  of  the  Senate  and  House  Committees  of  Congress 
on  the  District  of  Columbia,  the  code  was  introduced  in  both 
houses  of  Congress,  being  Senate  Bill  No.  2146  by  Mr.  Sherman 
and  House  Bill  No.  6802  by  Mr.  Mapes.  The  bill  was  printed 
and  copies  were  sent  to  all  those  who  had  manifested  interest, 
or  were  supposed  by  this  committee  to  be  interested  in  the  bill. 

The  committee  thereupon  attempted  to  procure  action  on  the 
bill  and  a  report  of  the  Senate  Committee  recommending  the 
enactment  of  the  code  into  law.  The  bill  elicited  the  earnest 
and  favorable  attention  of  some  members  of  the  Senate,  some 
of  whom  were  members  of  the  committee  on  the  District  of 
Columbia,  and  this  committee  had  reason  to  hope  that  the  bill 
would  be  reported  and  passed  by  both  Houses  of  Congress  at 
this  last  session.  However,  after  the  war  and  reconstruction 
legislation  and  other  matters  of  momentous  importance  so  ab- 
sorbed the  attention  of  the  Senate  and  of  each  member  that 
the  committee  on  the  District  of  Columbia  determined  to  post- 
pone consideration  and  report  on  the  proposed  code  until  the 
members  are  more  free  from  concern  over  other  matters  which 
were  considered  as  demanding  immediate  attention.  Therefore 
the  Senate  Committee  concluded  to  postpone  consideration  of 
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the  insurance  code  until  the  next  session  of  Congress,  and  the 
members  of  the  Senate  Committee  stated  they  would  then  give 
the  code  their  earnest  attention. 

This  committee  expects  that  at  the  next  session  of  Congress 
the  Senate  Committee  will  consider  and  favorably  report  on 
the  code  and  that  it  will  then  pass  the  Senate  and  the  House. 
It  is  recommended  that  this  committee  be  directed  to  continue 
urging  upon  Congress  the  enactment  into  law  of  the  American 
Bar  Association's  proposed  code  regulating  insurance  in  the 
District  of  Columbia. 

Respectfully  submitted, 

Arthur  I.  Vorts, 
Charles  W.  Farnham, 
Ashley  Cockrill, 
U.  S.  Q.  Cherry, 
Thomas  W.  Blackburn. 
June  1,  1920. 
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REPORT 

OF  THE 

COMMITTEE  ON  INTERNATIONAL  LAW. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

Your  Standing  Committee  on  International  Law  respectfully 
submits  its  annual  report: 

Its  main  work  has  been  to  tabulate,  with  dates  and  references, 
the  principal  incidents,  treaties,  conventions  and  agreements 
directly  affecting  the  international  relations  of  the  United  States, 
but  it  has  included  various  other  matters  whose  international 
importance  so  powerfully,  although  indirectly,  affected  this  coun- 
try as  to  forbid  their  omission. 

The  vital  international  activities  of  the  nations  have,  of  neces- 
sity, been  addressed  during  the  past  year  to  the  restoration  of 
order  and  the  re-establishment  of  trade,  commerce,  and  finance, 
at  the  close  of  a  period  of  war,  destruction  and  expenditure 
vastly  beyond  all  anterior  human  experience. 

They  have  involved  cardinal  changes  in  the  boundaries  of  many 
of  the  principal  powers  and  the  establishment  of  new  or  re-' 
establishment  of  old  nations  for  generations  unacquainted  with 
an  independent  existence. 

Above  all,  they  have  involved  the  creation  of  a  League  of 
Nations  which  is  sought  to  be  so  constituted  as  to  control  and 
administer  most  if  not  all  international  relations,  and  especially 
to  restrain  and  replace  resort  to  force  by  individual  states  in  the 
adjustment  of  international  disputes. 

The  Covenants  of  this  League  were  inextricably  interwoven 
with  the  provisions  of  the  Peace  Treaty  signed  at  Versailles 
on  June  28,  1919. 

The  result  has  been  that  the  Senate  of  the  United  States,  in 
the  exercise  of  its  constitutional  rights,  has  refuspd  to  advise 
and  consent  to  the  ratification  of  that  treaty,  as  is  apparent, 
because  of  objections  entertained  to  the  concessions  to  foreign 
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control  believed  to  be  found  in  the  Covenants  of  the  League,  and 
not  from  any  desire  to  continue  a  state  of  war. 

Both  Houses  of  Congress  passed,  by  a  considerable  majority, 
a  joint  resolution  repealing  the  acts  declaring  a  state  of  war 
to  exist,  and  both  sought  thus  simply  to  effect  the  restoration  of 
peace. 

This  measure  has  not  met  the  approval  of  President  Wilson, 
and  has  been  returned  with  his  veto. 

The  House  of  Representatives,  though  favoring  the  measure 
by  a  large  majority,  has  failed  of  the  majority  of  two-thirds 
required  to  override  the  veto,  which  therefore  stands. 

In  a  world  of  international  conflict  and  confusion,  of  flux 
and  counter-flux,  your  committee  finds  little  to  record  of  wise  and 
final  adjustment  or  of  complete  accord. 

It  has,  however,  sincere  satisfaction  in  calling  attention  to 
the  fact  that  the  Organizing  Committee  of  the  Permanent  Court 
of  International  Justice,  under  the  League  of  Nations,  will  meet 
at  The  Hague  about  June  15. 

That  the  most  trusted  and  honored  member  of  this  Association, 
its  former  President,  Hon.  Elihu  Boot,  will  be  there  to  participate, 
with  the  learned  assistance  of  Dr.  James  Brown  Scott. 

That  leading  lawyers  and  judges  of  the  principal  countries 
of  the  world  will  attend  and  take  part,  by  the  appointment  of 
their  Governments,  and  •  specially  those  known  as  profound 
students  of  International  Law,  like  M.  Promageot  for  France, 
and  Lord  Phillimore  for  Great  Britain.  Mr.  Root  has  no  com- 
mission from  his  Government,  but  is  called  on  account  of  his 
'eminence  as  a  lawyer. 

At  last  a  body  distinctly  legal,  a  body  of  our  cloth  and  pro- 
fession, is  seeking,  and  is  given  an  opportunity,  to  organize 
International  Justice  and  prepare  for  its  enforcement  in  the 
world. 

The  soldiers  and  sailors  have  fought  br&vely,  devotedly  and  well. 
Youth  has  borne  its  share  in  this  great  travail  with  glory  and 
honor. 

The  statesmen  and  diplomats  have  struggled  and  debated 
with  results  not  yet  free  from  confusion  and  threats  of  disaster. 

Now  the  lawyers  and  a  small  and  selected  group  of  the  ripest 
and  wisest  among  them  take  up  the  stupendous  task  and  from 
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their  more  staid  and  sober  labors,  it  is  submitted  with  humble 
anticipation,  mankind  may  hope  and  expect  much. 

During  the  war,  your  committee  ventured  to  predict  that 
International  Law,  however  silent  in  the  midst  of  arms,  would 
reassert  her  necessary  and  salutary  dominion  on  the  return  of 
peace,  and  that,  too,  with  increased  authority. 

The  organization  of  this  Court  confirms  this  assured  expec- 
tation. 

International  Justice  is  the  first  essential  and  the  prime 
ingredient  of  International  Peace,  as  Justice  in  internal  affairs 
is  the  chief  source  of  domestic  tranquility. 

It  must  assert  itself,  moreover,  as  Hon.  Robert  Lansing  said  to 
this  Association  at  its  meeting  last  year,  as  "  legal  and  not  abstract 
Justice";  a  feasible  and  not  a  chimerical  control,  postponing 
empty  dreams  of  perfection,  for  practical  and  secure  advance. 

Hon.  John  W.  Davis,  our  ambassador  to  England,  taking  the 
chair  at  the  session  of  the  International  Law  Association  at 
Portsmouth,  on  May  28,  justly  spoke  of  "  the  deep  and  abiding 
interest  of  America  in  the  growth,  enthronement  and  supremacy 
of  international  law."  "  Nothing  in  the  whole  range  of  world 
politics,"  he  said,  "  touches  her  more  nearly ;  no  ideal  is  nearer 
to  her  heart." 

He  further  observed:  "The  differences  of  opinion!  which, 
unhappily,  divide  the  people  of  my  country  at  this  moment  with 
reference  to  the  form  and  content  of  the  Covenant  of  the 
League  of  Nations  must  not  be  taken  as  evidence  of  any  unwilling- 
ness on  their  part  to  join  the  free  peoples  of  the  world  in  estab- 
lishing just  rules  for  international  conduct,  founded  in  reason, 
and  sanctioned  by  the  common  approval  of  mankind." 

He  spoke  of  the  needy  world  on  which  we  looked  out,  but  said : 
"  In  the  long  calendar  of  the  world's  necessities  the  primal  need 
is  law  and  order,  at  home  and  abroad,  without  which  industry 
would  be  fruitless  and  husbandry  barren." 

Your  committee  takes  the  liberty  to  congratulate  the  Ameri- 
can Bar  that,  by  its  most  honored  son,  it  so  adequately  participates 
in  this  elevated  attempt  to  restore  "Law  and  Order"  among 
the  nations  of  the  earth. 

May  the  fruitful  labors  of  these,  our  brothers  of  the  Bar,  re- 
assert and  establish,  upon  adamantine  foundations,  the  control 
of  legal  Justice  in  international  affairs. 
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Under  the  shining  shield  which  Justice  bears  may  peace 
return,  may  reasoned  order  rule,  and  prospering  content  heal  up 
the  wounds  and  cure  the  loss  of  war,  and  may  the  profession  of 
the  law  again  approve  its  value  to  mankind. 
All  of  which  is 

Respectfully  submitted, 

Chaelbs  Noble  Gregoey, 
Theodobe  S.  Woolsey, 
Chable8  Cheney  Hyde, 
William  D.  Guthber. 
June  1.  1920. 


Table  of  Events. 
1919. 
June  2-6.    The  Second  Pan-American  Commercial  Conference 
was  held  in  Washington. 
Pan-Am.  TJ.  49,  July. 
13  Am.  Jour.  Inter.  L.  784. 
June  2.    Austria.    Incomplete  copy  of  Treaty  of  Peace  handed 
Austrian  Delegation  at  St.  Germain-en-Laye. 
Ifinal  text  delivered  June  21. 
Current  History  10  (Pt.  2)  48. 
Text  of  Speeches  London  Times,  June  3,  1919. 
New  York  Times,  June  3,  1919. 
Ratified  by  Austrian  Assembly  Sept.  6. 
Treaty  signed  at  St  Germain  Sept.  10,  1919. 
Current  History  11  (Pt.  1)  21-26,  1919. 
13  Am.  Jour.  Inter.  L.  784. 
June  3.    Poland.    Department  of  State  of  TJ.  S.  announced  that 
Polish  Government  had  given  assurances  that  Jews  would 
be  protected. 

New  York  Times,  June  4,  1919. 
13  Am.  Jour.  Inter.  L.  784. 
June  4.    Costa  Bica-TJnited  States.    American  marines  landed 
at  Punta  Arenas  and  Port  Limon,  Costa  Rica. 
New  York  Times,  June  5,  1919. 
13  Am.  Jour.  Inter.  L.,  784. 
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June  8.    Nicaragua-United  States.    Nicaragua  asked  assistance 
from  the  United  States  to  prevent  invasion  by  Costa  Bica. 

New  York  Times,  June  9,  1919. 

13  Am.  Jour.  Inter.  L.,  785. 
June  20.    Brazil-United  States.    Dr.  Epitacio  Pessoa,  Presi- 
dent-elect of  Brazil,  arrived  in  the  United  States,  remaining 
until  June  26. 

New  York  Times,  June  20-26,  1919. 

13  Am.  Jour.  Inter.  L.,  786. 
June  24.  Belgium.  The  Council  of  Four  approved  the  granting 
of  priority  to  Belgium  in  the  reparation  to  be  paid  by 
Germany  to  the  amount  of  $500,000,000.  It  also  ratified 
the  substitution  of  German  peace  bonds  for  Belgian  war 
obligations,  the  four  Great  Powers  taking  over  the  bonds. 
This  was  subject  to  approval  by  the  parliaments  of  the  four 
Powers.  By  the  peace  treaty  Germany  must  reimburse 
Belgium  for  all  money  latter  has  been  forced  to  borrow  in 
consequence  of  the  violation  of  the  treaty  of  1839. 

Current  History  10  (Pt.  2)  243. 

London  Times,  June  26,  1919. 

13  Am.  Jour.  Inter.  L.,  787. 
June  28.  On  the  5th  anniversary  of  the  assassination  of  Arch- 
duke Ferdinand  the  peace  treaty,  protocols  covering 
changes  and  relative  to  Shine  agreement,  were  signed  at 
Versailles.  A  single  copy  of  the  treaty  was  signed  to  be 
deposited  in  the  French  Foreign  Office,  and  authenticated 
copies  furnished  the  other  Powers. 

Current  History  10  (Pt.  2)  196. 

Text  London  Times,  June  28,  1919. 

Sup  to  Am.  jour.  Inter.  L.,  July,  1919. 

13  Am.  Jour.  Inter.  L.,  787. 
June  '28.  France,  Great  Britain,  United  States.  Treaties  were 
signed  between  Great  Britain  and  France  and  the  United 
-States  and  France  by  which  the  Four  Powers  agree  to  come 
immediately  to  the  aid  of  France  in  case  of  any  unprovoked 
act  of  aggression  against  her  by  Germany.  The  English 
treaty  provides  that  the  same  imposes  no  obligations  on  any 
of  the  dominions  of  the  British  Empire  unless  and  until 
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it   be   approved    by   the   Parliaments   of   each   dominion 
interested. 

Text  Current  History  10  (Pt.  2)  273. 

Sup.  Am.  Jour.  Inter.  L.,  441-414. 

13  Am.  Jour.  Inter.  L.,  788. 
June  28.     Poland.    Treaty  with  Poland  signed  by  the  United 
States,  France,  Great  Britain,  Italy  and  Japan. 

Text  Curent  History  10  (Pt  2)  278. 

Supplement  to  Am.  Jour.  Inter.  L.,  423. 

13  Am.  Jour.  Inter.  L.,  788. 
July  1.    Russia-United  States.    Soviet  Government  warned  the 
United  States  that  reprisals  would  be  made  in  case  of  arrest 
and  detention  of  Russians  in  the  United  States. 

New  York  Times,  July  2,  1919. 

13  Am.  Jour.  Inter.  L.,  788. 
July  3.  Ex-Kaiser  Wilhelm.  Premier  Lloyd  George  announced 
in  House  of  Commons  that  the  ex-Kaiser  would  be  tried 
in  London  before  an  international  tribunal  composed  of  five 
eminent  jurists  representing  Great  Britain,  France,  Italy, 
Japan,  and  the  United  States. 

Current  History  10  (Pt.  2)  222. 

Parliamentary  Debates,  London  Times,  July  4, 1919. 

13  Am.  Jour.  Inter.  L.,  788. 
July  5.    Brazil-United  States.    Trade  arbitration  pact  signed. 

New  York  Times,  July  6,  1919. 

13  Am.  Jour.  Inter.  L.,  789. 
July  5.    Abyssinia-United  States.    Abyssinian  mission  arrived 
in  the  United  States. 

Washington  Post,  July  6,  1919. 

13  Am.  Jour.  Inter.  L.,  789. 
July  8.     Bussia.     Foreign  Legations  seized. 

London  Times,  July  9,  1919. 

13  Am.  Jour.  Inter.  L.,  789. 
July  9.     Germany.    Peace  Treaty  ratified  by  National  Assembly 
at  Weimar.    Ratification  deposited  at  Paris  July  11,  1919. 

Current  History  10  (Pt.  2)  218. 

13  Am.  Jour.  Inter.  L.,  789. 
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July  10.  Kingdom  of  Serbs,  Croats,  and  Slovenes  and  the 
United  States.  H.  Percival  Dodge  was  appointed  American 
Minister  to  the  above  kingdom. 

New  York  Times,  July  11,  1919. 

13.  Am.  Jour.  Inter.  L.,  789. 
July  14.  Lusitania.  Judge  Julius  M.  Mayer,  sitting  in  Admi- 
ralty Branch  of  the  United  States  District  Court,  dismissed 
claims  for  damages  amounting  to  $25,000,000  and  absolved 
the  Cunard  Company  from  liability  for  the  sinking  of  the 
Lusitania,  torpedoed  by  a  German  submarine,  May  7,  1915. 
Such  sinking  was  declared  an  illegal  act  on  the  part  of  the 
German  Government. 

Current  History  10  (Pt.  2)  234. 

New  York  Times,  July  15,  1919. 

Text  of  decision  of  July  15,  1918,  in  Am.  Jour.  Inter. 
L.  for  Oct.,  1918,  p.  862. 

See  also  13  Am.  Jour.  Inter.  L.,  790. 
July  17.    United   States-France.     Navigation   Treaty   signed. 

Washington  Post,  July  18,  1919. 

13  Am.  Jour.  Inter.  L.,  790. 
July  17.    United  States-Italy-Spain-Netherlands.  United  States 
Senate  advised  ratification  of  arbitration  treaties  with  the 
three  above  Powers. 

Congressional  Record,  July  17,  1919. 

13  Am.  Jour.  Inter.  L.,  790. 
July  19.     Mexico-United    States.      Announced    that    Mexico 
claimed  ban  on  shipment  arms,  etc.,  to  Mexico  had  been 
lifted. 

New  York  Times,  July  26,  1919. 

13  Am.  Jour.  Inter.  L.,  791. 
July  21-24.     Great  Britain.     House  of  Commons  passed  both 
Paris  treaties  without  change.    House  of  Lords  ratified  them 
on  July  24. 

New  York  Sun,  July  23-25,  1919. 

London  Times,  July  25,  1919. 

13  Am.  Jour.  Inter.  L.,  791. 
July  25.     Mexico-United  States.     President  Wilson  by  procla- 
mation places  a  ban  on  shipments  of  arms  to  Mexico. 

New  York  Times,  July  26,  1919. 

13  Am.  Jour.  Inter.  L.,  -791. 


Digitized  by 


Google 


458   The  American  Bar  Association  Journal 

July  26.    United  States.    Shipping  Board  announces  that  the 
United  States  has  resumed  trade  with  the  world. 

New  York  Herald,  July  27,  1919. 

13  Am.  Jour.  Inter.  L.,  791. 
July  29.  United  States-Colombia.  The  Foreign  Belations  Com- 
mittee of  the  United  States  Senate  reported  unanimously 
in  favor  of  the  treaty  with  Colombia.  This  carries  an 
indemnity  of  $25,000,000,  but  no  apology,  and  provides  for 
the  recognition  of  Panama. 

Current  History  10  (Pt.  2)  417. 

Congressional  Record,  July  29,  1919. 
This  was  recommitted  to  said  committee  Aug.  7. 

13  Am.  Jour.  Inter.  L.,  791. 
July  29.    Italy-United  States.     Convention  extending  for  an- 
other period  of  five  years  the  arbitration  convention  of 
March  28,  1908,  ratified  by  the  President. 

P.  A.  U.  49,  473. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920. 
August  1.    China.     The   Chinese   House    of   Representatives 
adopted  a  resolution  proposing  to  send  thanks  to  the  United 
States  Senate  for  its  stand  on  the  Shantung  question. 

London  Times,  Aug.  4,  1919. 

13  Am.  Jour.  Inter.  L.,  792. 
August  2.  Costa  Rica-United  States.  The  United  States  Senate 
adopted  resolutions  (S.  Res.  105)  asking  President  Wilson 
whether  Nicaragua  has  been  permitted  to  invade  Costa  Rica, 
and  why  Costa  Rica  was  not  allowed  to  sign  the  Peace  Treaty. 
Secretary  Lansing  explained  to  the  Senate  why  Tinoco  was 
ignored. 

Congressional  Record,  Aug.  2,  1919. 

13  Am.  Jour.  Inter.  L.,  792. 
August  2.     Mexico-United  States.     The  United   States  sent 
a  protest  to  Mexico  relative  to  cancellation  of  concessions. 

New  York  Times,  Aug.  3,  1919. 

13  Am.  Jour.  Inter.  L.,  792. 
August  6.    United  States.     The   Senate  passed  a  resolution 
authorizing  the  President  to  call  a  general  International 
Labor  Conference. 

Congressional  Record,  Aug.  6,  1919. 

13  Am.  Jour.  Inter.  L.,  792. 
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August  6.    China-Japan-United  States.     President  Wilson  is- 
sued a  statement  regarding  Viscount  TTchida's  reference  to 
the  agreement  of  1915  between  China  and  Japan. 
Text  New  York  Times,  Aug.  7,  1919. 
13  Am.  Jour.  Inter.  L.,  p.  792. 
August  8.    Germany-United  States.    Announced  that  German 
potash  may  now  be  imported  into  the  United  Statefe. 
London  Times,  Aug.  8,  1919. 
13  Am.  Jour.  Inter.  L.,  p.  793. 
August   11.     Japan-Great  Britain-United   States.     Secretary 
Lansing  announced  that  at  the  time  of  the  Sino-American 
negotiations  Viscount  Ishii  concealed  British- Japanese  pact. 
New  York  Times,  Aug.  12, 1919. 
13  Am.  Jour.  Inter.  L.,  p.  793. 
August  11.    Uruguay-United  States.     Commercial  travellers 
convention  proclaimed. 

U.  S.  Treaty  Series  No.  640. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920. 
August  13.    United  States-Great  Britain.     Viscount  Grey  of 
Falloden  appointed  Ambassador  to  the  United  States. 
London  Times,  Aug.  14,  1919. 
13  Am.  Jour.  Inter.  L.,  p.  793. 
August  13.      Costa  Rica-United  States.    President  TinocO  fled 
from    Costa    Rica.      Juan    Bautiste    Quiros    seized    the 
government 

New  York  Times,  Aug.  14,  1919. 
London  Times,  Aug.  15,  1919. 
On  August  20  Costa  Rica  was  informed  that  the  United 
States  would  recognize  no  government  unless  elected  by 
the  people  under  the  Costa  Rican  Constitution. 
Washington  Post,  Aug.  21,  1919. 
13  Am.  Jour.  Inter.,  p.  793. 
August  13.    United  States-Russia.     Announced  that  United 
States  will  send  arms  to  Kolchak. 

New  York  Times,  Aug.  14,  1919. 
13  Am.  Jour.  Inter.  L.,  p.  793. 
August  19.    United  States-Prance.    The  Judiciary  Committee 
of  the  United  States  Senate  holds  the  treaty  with  France 
not  in  violation  of  the  Constitution. 
New  York  Times,  Aug.  20,  1919. 
13  Am.  Journ.  Inter.  L.,  p.  794. 
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August  21.    Bulgaria.    Peace  treaty  signed  at  Quai  d'Orsay. 
New  York  Times,  Sept.  20, 1919. 
13  Am.  Journ.  Inter.  L.,  p.  794. 
August  21.    Finland-United  States.    A.  H.  Saastamoingen,  first 
Minister  from  Finland  to  the  United  States,  presented  his 
credentials. 

New  York  Times,  Aug.  22,  1919. 
13  Am.  Journ.  Inter.  L.,  p.  794. 
August  23.     United  States-Canada.     Treaty  signed  providing 
for  protection  of  fish  in  the  Pacific  coastal  and  boundary 
waters. 

London  Times,  Aug.  25, 1919. 
13  Am.  Journ.  Inter.  L.,  p.  795. 
August  25.    Netherlands-United  States.    Arbitration  agreement 
extending  the  duration  of  the  convention  of  May  2,  1908, 
proclaimed. 

U.  S.  Treaty  Series  No.  641. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  241. 
August  27.     Guatemala-United  States.     Commercial  travellers 
convention  proclaimed. 

U.  S.  Treaty  Series  No.  642. 

Am.  Journ.  Intern.  L.,  Jan.  and  April,  1920,  p.  241. 
August  29.     Peru-United  States.     The  Leguia  government  of 
Peru  recognized  by  the  United  States  as  the  de  facto  Gov- 
ernment 

Washington  Post,  Aug.  30, 1919. 
13  Am.  Journ.  Inter.  L.>  p.  795. 
Sept.  2.     New  Zealand.     Peace  treaty  ratified  by  both  houses. 
New  York  Times,  Sept.  3,  1920;  Oct  11,  1920. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  241. 
Sept.  2.     Siam.    Ratified  Peace  Treaty. 
New  York  Times,  Jan.  4, 1920. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  241. 
Sept.  2.    Great  Britain-United  States.    Treaty  for  protection  of 
salmon  of  Fraser  Eiver  System  signed  at  Washington. 
Cong.  Bee,  Jan.  17, 1920. 

Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  241. 
Sept.  4-11.     Canada.    Parliament  ratified  peace  treaty. 
New  York  Times,  Oct.  11, 1919. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  242. 
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Sept.  10.    Austrian  delegates  signed  Peace  Treaty. 
Times,  Sept.  11, 1919. 
Text.  Sup.  Am.  Jour.  Inter.  L.,  1920,  p.  1. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  242. 
Sept.  10.     Austria-Hungary.     Agreement  between  Allied  and 
Associated  Powers  with  regard  to  cost  of  liberation  of  the 
territories    of   the    former    Austro-Hungarian    monarchy, 
signed  at  Saint  Germain-en-Laye. 

G.  B.  Treaty  Series,  1919,  No.  14. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  242. 
Sept.  10.    Congo  Act.    Convention  revising  the  General  Act  of 
Berlin,  1885,  and  the  General  Act  and  Declaration  of  Brus- 
sels, 1890,  signed  at  Saint  Germain-en-Laye. 
G.  B.  Treaty  Series,  1919,  No.  18. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
Sept.  10.    Czecho-Slovakia-AUied  Governments.    Treaty  defining 
boundaries  of  Czecho-Slovakia  signed  at  Saint  Germain-en- 
Laye. 

G.  B.  Treaty  Series,  1919,  No.  30. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
Sept.  10.     Italian  Separation  Payments.     Agreement  between 
Allied  and  Associated  Powers  regarding,  signed  at  Saint 
Germain-en-Laye. 

G.  B.  Treaty  Series,  1919,  No.  19. 
Am.  Journ.  Inter.  L.,  Jan  and  April,  1920,  p.  243. 
Sept.  10.    Liquor  traffic.    Convention  regulating  importation  of 
liquors  into  Africa.    Signed  at  Saint  Germain-en-Laye. 
G.  B.  Treaty  Series,  1919,  No.  15. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
Sept.  10.     Serbs-Croat-Slovene  State.     Treaty  with  principal 
Allied  and  Associated  Powers  signed  at  St.  Germain-en- 
Laye. 

G.  B.  Treaty  Series,  1919,  No.  17. 
Am.  Journ.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
Sept.  10-12.    South  Africa.    Parliament  ratified  peace  treaty. 
Times,  Oct.  11,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
Sept.  19.    Australia.    Parliament  ratified  peace  treaty. 
Times,  Oct.  11,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
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Sept.  19.    Bulgaria.    Draft  peace  treaty  handed  Bulgarian  dele- 
gates in  Paris. 

Text,  Times,  Sept  20,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  243. 
Sept.  22.  German  Constitution-Peace  Treaty.  German  repre- 
sentatives signed  at  Versailles  the  protocol  annulling  pro- 
visions of  German  Constitution  in  opposition  to  the  terms 
of  the  peace  treaty,  particularly  part  2  of  Art.  61,  which  pro- 
vides for  Austrian  representation  in  the  German  Parlia- 
ment. 

Temps,  Sept.  24, 1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  244. 
Sept.  23.    Bessarabia-Roumania-United  States.    Bessarabia  sent 
to  President  Wilson  an  appeal  for  relief  from  methods 
employed  by  Boumania  to  get  permanent  possession  of 
Bessarabia. 

Text.  Current  History  11  (Pt.  1)  293. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  244. 
Oct.  1.    Belgium-United  States.    King  Albert  and  Queen  Eliza- 
beth landed  in  New  York,  remaining  in  the  United  States 
until  Nov.  1. 

New  York  Times,  Oct.  2,  Nov.  2, 1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
Oct.  2.    Guatemala.    Peace  treaty  ratified  by  legislature. 

New  York  Times,  Oct.  4, 1919. 

P.  A.  U.,  Jan.,  1920. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
Oct.  2.    United  States.    Senate  rejected  Pall  Amendment  which 
would  have  kept  the  United  States  from  participating  in 
commissions  to  be  created  by  the  peace  treaty. 

Cong.  Bee,  Oct.  2, 1919,  6673. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
Oct.  3.     Haiti-United  States.     Protocol  for  establishment  of 
claims  commission  signed. 

U.  S.  Treaty  Series  No.  643. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
Oct.  7-8.    Interparliamentary  Union  Council,  composed  of  two 
delegates  of  each  of  National  groups,  met  at  Geneva  under 
Presidency  Lord  Weardale.    This  first  meeting  since  1914. 

Proc&s-verbaux  du  Conseil  interparlementaire  X. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
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Oct.  7.  Italy.  King  of  Italy  by  decree  ratified  German  and 
Austrian  peace  treaties.  They  still  required  approval  by 
Parliament. 

Times,  Oct.  8,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
Oct.  8.    Czechoslovakia.    Swiss  federal  council  notified  French 
Government  of  the  adhesion  of  Czecho-Slovakia  to  several 
conventions. 

J.  0.,  Oct.  1,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  245. 
Oct.  10.  Great  Britain.  The  King  signed  the  Peace  Treaty, 
the  proctocol,  the  agreement  concerning  the  Rhine  provinces 
and  the  treaty  with  Poland.  (New  Zealand  ratified  Peace 
Treaty  Sept  2;  Canada  Sept  4  and  .11;  South  Africa 
Sept.  10  and  12;  Australia  Sept  19  and  Oct  2.) 

Times,  Oct  11,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  und  April,  1920,  p.  246. 
Oct.  11.     Prance.    Decree  declaring  war  at  end. 

J.  0.,  Oct.  13,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
Oct  15.    Italy-United  States.    Agreement  extending  the  dura- 
tion of  the  arbitration  convention  of   March   28,   1908, 
proclaimed. 

U.  S.  Treaty  Series  No.  645. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
Oct.  15.     Spain-United  States.    Agreement  extending  the  dura- 
tion of  the   arbitration  convention,  of  April  20,   1908, 
proclaimed. 

U.  S.  Treaty  Series,  No.  644. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
Oct  16-17.    United  States.     The   Shatung  Amendment  and 
Fall  Amendment  to  peace  treaty  defeated  in  United  States 
Senate. 

Cong.  Eec,  Oct.  16,  17,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
Oct  17.    Austria.     Assembly  votes  to  ratify  peace  treaty  of 
St  Germain. 

New  York  Times,  Oct  18-19,  1919. 

Times,  Oct  20,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
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Oct.  17-18.     Brazil-United  States.    Postal  money  order  conven- 
tion signed. 

New  York  Times,  Oct.  19,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
Oct.  19.  Mexico-United  States.  Wm.  0.  Jenkins,  American 
Consular  Agent  at  Pueblo,  Mexico,  kidnapped  and  ransom 
demanded.  Oct.  26  released  on  cash  payment  but  later  twice 
arrested,  charged  with  conspiracy  as  to  the  kidnapping. 
Dec.  4  he  was  released  on  bail. 

Text  of  Notes  Exchanged.    Current  History  11  (Pt.  1) 

410. 
New  York  Sun,  Nov.  28, 1919. 
U.  S.  Bulletin,  Dec.  8,  1919. 
New  York  Times,  Dec.  1,  6,  19,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  246. 
Oct  25.    Austria.     President  of  Austria  signs  peace  treaty  of 
St.  Germain. 

Times,  Oct.  26,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  247. 
Oct.  29.    International  Labor  Conference.    Conference  provided 
for  in  labor  section  of  peace  treaty  held  in  Washington. 
Account  of  its  proceedings  and  draft  convention  adopted  by 
conference. 

Mo.  Labor  R.,  Jan.  Feb.,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  247. 
Oct.  29.    United  States.    The  Senate  rejected  three  amendments 
for  equalizing  British  votes  in  Assembly  of  League  of  Peace. 
Cong.  Bee,  Oct.  29,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  247. 
Oct.  30.     Japan-Germany.    Peace  treaty  ratified  by  Japan. 
New  York  Times,  Nov.  5,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  247. 
Nov.  4.     Chile.    Announces  adhesion  to  the  League  of  Nations. 
New  York  Times,  Nov.  5,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  247. 
Nov.   7.     Paraguay-United  States.     Convention  for  establish- 
ment of  an  international  gold  clearance  fund  between  the 
United  States  and  Paraguay  signed  at  Asuncion. 
P.  A.  U.  (Spanish  Ed.),  Feb.,  1920. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  248. 
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Nov.  9.  Czecho-Slovak  Eepublic.  Announced  that  Czecho- 
slovak National  Assembly  had  adopted  the  German  and 
Austrian  treaties  and  the  same  were  countersigned  by  Presi- 
dent Masaryk. 

Times,  Nov.  10-13, 1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  248. 
Nov.  10.     Chile.    Adhered  to  the  German  Peace  Treaty. 
Times,  Nov.  11, 1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  248. 
Nov.  11.    Brazil.     Chamber  of  Deputies  ratified  peace  treaty. 
Current  History  11  (Pt.  1)  389. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  248. 
Nov.  12.     Colombia.     Announced  Congress  of  Colombia  had 
passed  a  bill  accepting  the  League  of  Nations  and  the  same 
had  been  signed  by  the  President. 
Times,  Nov.  13,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  248. 
Nov.  14.     Paraguay-United  States.    Convention  signed  for  the 
regulation  of  exchange. 

New  York  Times,  Nov.  15, 1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  248. 
Nov.  16.    Bolivia.    Ratified  peace  treaty. 
Advocate  of  Peace  88;  339. 
'    Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  249. 
Nov.  17.    Paraguay.     The  Senate  approved  adhesion  to  the 
League  of  Nations. 

Times,  Nov.  18,  1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  249. 
Nov.  17.     Peru.     Peru  ratified  peace  treaty  with   Germany. 
Times,  Nov.  20,  1919. 
P.  A.  U.,  Feb.,  1920. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  249. 
Nov.  19.     Switzerland.     Federal  parliament  voted  in  favor  of 
Switzerland  joining  the  League  of  Nations. 
Times,  Nov.  20,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  249. 
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Nov.  19.  United  States.  The  Senate  refused  to  consent  to 
German  peace  treaty  in  original  form,  or  with  Lodge  res- 
ervations. 

Cong.  Bee,  Nov.  19, 1919. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  249. 
Dec.  4.    Guatemala-United  States.    United  States  international 
*  gold  clearance  fund  convention  signed. 

International  High  Commission. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  250. 
Dec.  5.     Jugoslavia-Austria-Bulgaria,     Jugoslavia  signed  the 
peace  treaties  with  Austria  and  Bulgaria. 

New  York  Times,  Dec.  6, 1919. 

13  Am.  Jour.  Inter.  L.,  Jan.  and  May,  1920,  p.  250. 
Dec.  9.    Boumania.     Peace  treaties  signed  with  Bulgaria  and 
Austria  and  treaty  relative  to  rights  of  minorities  signed 
with  the  Allies  and  Associated  Powers. 

New  York  Times,  Dec.  11, 1919. 

See  also  Sept.  3, 1919,  ante;  Cur.  Hist.  11  (Pt.  2)  531. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  250. 
Dec.  9  to  April  26,  1920.  Adriatic  Question.  Joint  British, 
French,  and  American  memorandum  of  Dec.  9, 1919.  Tele- 
gram from  Earl  Curzon  to  Sir  Eyre  Crewe  of  Dec.  8, 1919, 
recording  an  interview  with  Signor  Scialoja;  telegram  from 
Sir  Eyre  Crewe  to  Earl  Curzon  of  Dec.  1,  1919;  Italian 
memorandum  of  Jan.  6,  1920;  Franco-British  proposals  of 
Jan.  9,  1920;  Italian  memorandum  of  Jan.  10,  1920;  Re- 
vised proposals  made  by  British  and  French  Premiers  to 
Italian  Premier,  accepted  by  the  latter  and  handed  to  Serb- 
Croat-Slovene  Delegation  Jan.  14,  1920.  Memo,  of  Serb- 
Croat-Sfcvene  Government  Jan.  20, 1920;  inquiry  of  United 
States  Government  of  Jan.  19,  1920;  note  of  Mr.  Lloyd 
George  and  M.  Millerand  of  Jan.  23, 1920 ;  memorandum  of 
Serb-Croat-Slovene  Government  of  Jan.  28, 1920 ;  President 
Wilson's  note  of  Feb.  10,  1920 ;  reply  of  Mr.  Lloyd  George 
and  M.  Millerand  of  Feb.  17, 1920;  President  Wilson's  note 
of  Feb.  24,  1920 ;  reply  of  Mr.  Lloyd  George  and  M.  Mil- 
lerand of  Feb.  26,  1920 ;  President  Wilson's  reply  to  memo- 
randum of  Feb.  26. 

New  York  Times,  March  8, 1920,  p.  1. 
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Italian  Government  has  notified  d'Annunzio  that  it  will 
have  to  accept  President  Wilson's  project  for  the  settlement 
of  Adriatic  question. 

New  York  Times,  April  2,  1920,  p.  4. 
Supreme  Council  at  San  Remo  decided  April  26  to  allow 
the  question  to  remain  in  negotiation  between  the  Italian 
and  Jugoslav  Governments. 

New  York  Times,  April  27,  1920,  p.  2. 
Am.  Jour.  Inter.  L.,  July,  1920,  p.  250. 
Dec.  10.     Panama-United  States.     Commercial  travellers  con- 
vention proclaimed. 

TJ.  S.  Treaty  Series  No.  646. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  250. 
Dec.  18.    Cuba.    The  Cuban  Senate  approved  the  treaty  of  peace 
with  Germany. 

New  York  Times,  Dec.  19,  1919. 
Am.  Jour.  Inter.  L.,  Jan  and  April,  1920,  p.  250. 
Dec.  22.  United  States-Holland.    Announced  that  United  States 
will  not  join  Allies  in  demand  on  Holland  for  extradition 
of  the  ex-Kaiser. 

Wash.  Post,  Dec.  23,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  250. 
Dec.  26.    Japan.    Eatified  peace  treaty. 

New  York  Times,  Dec.  27,  1919. 
Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  250. 
Dec.  31.     Ecuador-United  States.     Commercial  travellers  con- 
vention signed  in  Washington. 
P.  A.  U.,  Feb.,  1920. 

Am.  Jour.  Inter.  L.,  Jan.  and  April,  1920,  p.  250. 
1920. 
Jan.  7  to  May  5.  Hungarian  Peace  Treaty.  Hungarian  Peace 
Delegation  arrived  in  Paris  on  Jan.  7  to  receive  the  treaty 
which  had  been  held  for  three  months  pending  establish- 
ment of  a  representative  government.  Terms  of  peace 
handed  Count  Apponyi  on  Jan.  15  and  fifteen  days  were 
given  for  their  consideration. 

Current  History,  Feb.,  1920, 11  (Pt.  2). 
Bequest   for   extension   of   time   for   consideration   was 
17 
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granted  on  Jan.  31  to  Feb.  12,  and  later  to  Feb.  20,  as  result 
of  Hungary's  request  that  Allies  rewrite  her  peace  treaty. 

Current  History,  March,  1920, 12  (Pt.  2). 
Partial  revision  of  economic  clauses  was  agreed  to  by 
Supreme  Council  on  March  12. 

New  York  Times,  March  13,  1920. 
Beply  of  Allies  to  objections  of  Hungarian  Peace  Dele- 
gation, delivered  May  5,  gave  ten  days  in  which  to  accept 
or  reject  the  treaty. 

Temps,  May  7, 1920,  p.  1. 

Times,  May  7,  1920,  p.  13. 

Am.  Jour.  Inter.  L.,  1920. 
Jan.  8.    Panama.    Batified  Peace  Treaty  with  Germany. 

P.  A.  U.,  March,  1920;  50;  346. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  10.    Versailles  Peace  Treaty.  "  Batifications  exchanged. 

Temps,  Jan.  11,  1920. 

Times,  Jan.  12, 1920. 

Moniteur,  Jan.  12-13, 1920. 
Promulgated  by  France. 

J.  0.,  Jan.  11,  1920. 
Time  table  of  provisions  to  be  carried  out  from  Jan.  10 
to  July  10. 

Current  Hist.,  March,  1920,  11  (Pt.  2)  386. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  10.     League  of  Nations.     Neutral  States  of  Argentina, 
Chile,    Colombia,    Denmark,    Spain,    Norway,    Paraguay, 
Netherlands,  Persia,  Salvador,  Sweden,  Switzerland,  and 
Venezuela  invited  to  join  the  League  within  two  months. 

Temps,  Jan.  13, 1920,  p.  1. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  10.  Commission  appointments  under  Peace  Treaty.  Gov- 
erning Commission  of  the  Saar  Valley,  Commission  to  super- 
intend the  evacuation  of  Upper  Silesia  by  German  troops; 
Allied  Commissions  of  Control  for  carrying  out  the  Naval, 
Military  and  Air  clauses;  Bepatriation  of  Prisoners  Com- 
mission ;  Beparations  Commission ;  Danube  and  Bhine  Com- 
missions; International  Labor  Office. 

Times,  Jan.  13,  1920,  p.  13. 

Am.  Jour.  Inter.  L.,  July,  1920. 
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Jan.  10.     Panama-United  States.     Convention  as  to  interna- 
tional gold  clearance  fund  signed. 
International  High  Commission. 
Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  13.     Argentine  Republic.     Declared  formal  adhesion  to 
League  of  Nations. 

Temps,  Jan.  18,  1920,  p.  1. 
Am.  Jour.  Inter.  L.,  July,  1920.  • 
Jan.  13.    Persia.    Declares  formal  adhesion  to  League  of  Na- 
tions. 

Temps,  Jan.  18,  1920,  p.  1. 
Jan.  13.    League  of  Nations.    First  meeting  called  by  President 
Wilson,  Text 

Wash.  Post,  Jan.  14,  1920,  p.  3. 
Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  14.    Haiti-United  States.    Convention  as  to  international 
gold  clearance  fund  signed. 

International  High  Commission. 
Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.     14.     Netherlands.   'Document,  signed  by  all  the  ministers, 
providing  for  adhesion  to  League  of  Nations. 
Figaro,  Jan.  15, 1920,  p.  1. 
Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  15  to  April  2.    William  II,  Emperor  of  Germany.    Allied 
note  sent  to  Holland  on  Jan.  15  demanding  extradition  of  the 
Emperor,  Text. 

Times,  Jan.  19,  1920,  p.  12. 
Holland's  answer  rejecting  Allies'  demands  despatched 
Jan.  22. 

Temps,  Jan.  25, 1920,  p.  1. 
Eeply  of  Council  of  Premiers  sent  to  Holland  on  Feb.  14. 
intimating  that  Allies  would  consider  favorably  an  offer  from 
Holland  to  intern  the  ex-Kaiser  and  be  responsible  for  his 
acts. 

Current  History,  March,  1920,  12  (Pt.  2)  376. 
Times,  Feb.  17, 1920,  p.  18. 
Eeply  of  Dutch  Government  of  March  5  to  note  of  Feb.  14 
was  a  second  refusal  to  comply  interallied  demand. 
Times,  March  6, 1920,  p.  13. 
New  York  Times,  March  6,  1920,  p.  3. 
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Allies  sent  note  to  Holland  on  April  1  emphasizing  re- 
sponsibility which  Dutch  Government  has  assumed  in  guard- 
ing the  ex-Kaiser,  stating  that  his  internment  at  Doom  was 
not  considered  a  satisfactory  solution.  Further  diplomatic 
conversations  are  expected. 

New  York  Times,  April  2, 1920,  p.  1. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  15.  International  Financial  Conference  to  Deal  with 
Worlds  Economic  Problems.  Memorial  for  same  signed 
by  prominent  financiers  and  business  men  presented  to 
governments  of  Great  Britain,  France,  United  States,  Hol- 
land, Switzerland,  Denmark,  Norway,  Sweden.  Financial 
representatives  of  countries  concerned  and  of  Germany  and 
Austria  to  participate. 

Times,  Jan.  16,  1920,  p.  12. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  15.     Spain.    Accedes,  without  reservations,  to  League  of 
Nations. 

Temps,  Jan.  16,  p.  1. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  16.     League  of   Nations.     Council  held  first  session  in 
French  Foreign  Office. 

Current  Hist.,  March,  1920,  11  (Pt.  2)  400. 

Wash.  Post,  Jan.  17,  1920,  p.  3. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  16.     Russian  Trade  Relations.     Supreme  Council  issued 
communique  permitting  exchange  of  goods  between  Russia 
and  Allied  and  neutral  countries. 

Times,  Jan.  17,  1920,  p.  10. 
Laid  down  definite  proposals  to  Central  Cooperative  Union 
in  Moscow  for  export  of  Russian  foodstuffs  and  raw  mate- 
rials in  exchange  for  clothing  and  other  merchandise.    Made 
public  on  Jan.  26. 

U.  S.  Naval  Inst.  Proc,  March,  1920,  p.  490. 
Soviet  Government  on  Feb.  1  authorized  Russian  Central 
cooperatives  to  enter  into  commercial  relations  with  cooper- 
atives and  firms  in  Western  Europe,  America,  and  other 
countries. 

New  York  Times,  Feb.  2,  1920. 
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Supreme  Council  issued  statement  on  Feb.  24  of  future 
policy  toward  Russia  with  a  view  to  encouraging  trade. 
Text. 

New  York  Times,  Feb.  25,  1920,  p.  16. 
President  Wilson  sent  note  to  Allies  requesting  postpone- 
ment of  any  Russian  trading  plan  until  American  views  on 
proposal  were  presented. 

Wash.  Post,  March  13, 1920,  p.  1. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  17-24.     Pan-American  financial  conference.    Second  con- 
ference held  in  Washington. 

P.  A.  U.,  Feb.  1920;  50;  125. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  19.    Shantung.    Japan  notified  China  that  Japan,  having 
succeeded  to  the  rights  of  Germany  in  Shantung  on  Jan.  10, 
was  ready  to  negotiate  with  China  for  their  return  and  for 
retrocession  of  the  leased  territory.    Text  of  full  offer. 

Current  Hist.,  March,  1920, 11  (Pt.  2)  506. 

Temps,  Jan.  26,  1920,  p.  2. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  20.     Supreme  Council  of  Peace  Conference.    Closed  its  ses- 
sion, transferring  its  functions  to  a  council  of  Ambassadors 
and  a  council  of  Premiers.  % 

Current  History,  March  20, 11  (Pt.  2)  384. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Jan.  25.    Persia.    Adheres  to  League  of  Nations. 

Current  History,  May,  1920;  12,  205. 

Am.  Jour.  Inter.  L.,  July,  1920. 
Jan.  25.     Hungary.    By  about  95  per  cent  of  votes  cast  declared 
for  monarchical  form  of  government.    Council  of  Ambass- 
adors issued  announcement  on  Feb.  2  that  Allies  would  not 
permit  restoration  of  the  Hapsburg  monarchy. 

Current  History,  March,  1920  (Pt.  2)  1449. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Jan.  25  to  April  22.  German  War  Criminals.  German  pro- 
posal that  persons  accused  under  the  treaty  of  violating  the 
laws  of  war  be  tried  at  Leipzig  was  sent  to  Supreme  Council 
on  Jan.  25.  On  Feb.  3  the  list  of  accused  was  handed  to 
Baron  von  Lersner,  who  declined  to  transmit  it  and  resigned 
his  post.    An  unofficial  list  was  received  in  Berlin  on  Feb.  4. 
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On  Feb.  7  the  Allies  sent  the  official  list  to  Premier  Bauer, 
accompanied  by  a  letter  rejecting  the  proposal  of  Jan.  25 
that  trial  in  German  courts  be  substituted  for  trial  before  an 
international  tribunal.  On  Feb.  9  Bauer  issued  a  statement 
declaring  extradition  for  trial  was  an  impossibility  and  re- 
questing some  other  arrangement.  On  same  date  ex-Crown 
Prince  Wilhelm  cabled  to  President  Wilson  offering  himself 
as  substitute  for  the  880  war  criminals  accused.  On  Feb. 
the  Supreme  Council  replied  to  German  note  of  Jan.  25  con- 
senting to  trial  in  German  courts,  reserving  right  to  present 
evidence  and  revise  decisions. 

Current  History,  March,  12  (Pt.  2.)  373. 
Forty  names  of  accused  selected  from  list  to  be  tried  by 
Germany. 

Temps,  March  3, 1920,  p.  1. 
Preliminary  proceedings  begun  for  trial  by  Supreme  Court 
of  Germany.    Date  of  main  trial  has  not  been  fixed. 

N.  Y.  Times,  April  23, 1920,  p.  3. 

Am.  Journ.  Intern.  L.,  1920,  July. 
Jan.  26.     Armenia-United  States.     Armenian  Republic  of  the 
Caucasus  formally  recognized  by  the  United  States  Govern- 
ment. 

Current  History,  March,  1920,  11  (Pt.  2)  495. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Jan.  31.     Paraguay-United    States.       Commercial    treaty    of 
Oct.  30, 1919,  ratified  by  U.  S.  Senate.    Text. 

Cong.  Record,  Jan.  31, 1920,  p.  2249. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Jan.  31.     Peace  Treaty  Reservations.    Lord  Grey's  letter  in  the 
London  Times  explained  American  opposition  to  unqualified 
acceptance  of  the  League  covenants. 

Times,  Jan.  31,  1920,  p.  13. 

N.  Y.  Times,  Feb.  1,  1920,  p.  1. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  1,    Denmark,  Norway  and  Sweden.    Premiers  and  foreign 
ministers  of  above  Powers  in  conference  at  Copenhagen  de- 
cide to  join  the  League  of  Nations. 

Times,  Feb.  2,  1920,  p.  11. 

Current  History,  11   (Pt.  2)   402. 

Am.  Jour.  Intern.  L.,  July,  1920. 
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Feb.  7.  Salvador-United  States.  Minister  of  Foreign  Affairs  of 
Salvador's  request  to  the  State  Department  of  the  United 
States  to  newly  define  the  Monroe  Doctrine  in  the  light  of 
Art.  XXI  of  the  league  covenants  made  public. 

Costa  Rica  Ga.,  Jan.  13, 1920,  p.  28. 

N.  Y.  Times,  Feb.  8, 1920,  p.  1. 

Times,  Feb  20,  p.  11. 

Current  History,  March,  1920,  11  (Pt.  2)  403. 
Eeply  of  March  1  quotes  President  Wilson's  address  of 
Jan.  16  before  Pan-American  Scientific  Congress. 

N.  Y.  Times,  March  2, 1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  9.     Lithuania-United  States.     Letter  made  public  from 
United  States  Government  to  Lithuania,  refusing  recognition 
of  her  independence. 

N.  Y.  Times,  Feb.  10, 1920,  p.  15. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb  9.     Spitsbergen.    International  convention  signed  at  Paris 
giving  sovereignty  to  Norway. 

Times,  Feb.  10,  1920,  p.  11. 

Current  History,  March,  1920,  11  (Pt.  2)  422. 

Temps,  Feb.  11, 1920,  p.  1. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  9.    Great  Britain-United  States.    British  Order  in  Council 
promulgated  in  which  certain   provisions  in  the   United 
States  copyright  law  of  Dec.  18, 1919,  are  agreed  to. 

London  Ga.,  Feb.  10,  1920,  p.  1675. 

Am.  Journ.  Intern.  L.,  July,  1920. 
Feb.  9.     International  Labor  Bureau.    Moved  from  London  to 
Paris.     M.  Albert  Thomas  was  elected  director-general  on 
Jan.  27. 

Times,  Feb.  9,  1920,  p.  16. 

Am.  Journ.  Intern.  L.,  July,  1920. 
Feb.  10.  to  March  19.  Peace  Treaty  with  Germany.  Reported 
back  to  U.  S.  Senate  by  Committee  on  Foreign  Belations  with 
the  same  reservations  that  had  failed  of  ratification  on 
Nov.  19.  Debate  resumed  Feb.  16,  proceeding  almost  daily 
until  final  action  March  19,  by  vote  of  49  for  ratification  and 
35  against,  being  less  than  the  necessary  two-thirds  majority 
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required  for  ratification.  Resolution  returning  the  treaty  to 
President  Wilson  adopted  by  vote  of  47  to  37.  The  vote  on 
specific  reservations  regarding  the  Monroe  Doctrine  was  58 
to  22 ;  on  excluding  domestic  questions  from  the  League  the 
vote  was  56  to  25 ;  on  equalizing  the  voting  powers  of  this 
country  and  Great  Britain,  the  vote  was  57  to  20 ;  on  refus- 
ing to  accept  any  mandate  without  express  authority  of  Con- 
gress the  vote  was  68  to  4;  on  the  proposition  that  the  right 
to  withdraw  from  the  League  was  within  the  sole  jurisdic- 
tion of  Congress,  whether  or  not  the  United  States  had  ful- 
filled its  obligations,  the  vote  was  45  to  20;  on  the  treat}' 
clauses  requiring  Shantung  to  be  given  to  Japan,  the  reser- 
vation withholding  the  assent  of  the  United  States  was 
adopted  by  a  vote  of  48  to  21. 

Cong.  Record,  Feb.  10  to  March  19,  1920. 

Current  History,  1920,  12,  26. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  10.    Serb,  Croat,  Slovene  State.    Peace  Treaty  with  Ger- 
many ratified. 

Temps,  Mar.  14,  1920,  p.  1. 

J.  O.  Mar.  13,  1920,  p.  4138. 

Am.  Journ.  Intern.  L.,  July,  1920. 
Feb.  11  to  14.    Mexico-United  States.   Trade  conference  called  by 
American  Chamber  of  Commerce  of  Mexico  was  held  at  the 
City  of  Mexico,  with  200  delegates  in  attendance,  many  from 
the  United  States. 

P.  A.  U.,  April,  1920,  p.  50,  442. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  13  to  Feb.  20.  Mexico-United  States.  Request  of  United 
States  Government  presented  to  Mexico  on  Feb.  13  asking 
that  passport  of  Henry  Ferres,  an  American  witness  before 
the  Fall  Committee  Inquiring  into  Mexican  Conditions,  be 
granted.  Reply  of  Feb.  20  declined  to  grant  request.  Re- 
quest of  Mexican  Government  to  import  arms  and  munitions 
from  the  United  States  was  refused  by  the  United  States. 

N.  Y.  Times,  Feb.  20, 1920,  p.  8. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  15.  to  May  11.     Turkey.       New     Armenian     massacres 
caused  the  Supreme  Council  to  send  despatches  to  Turkish 
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Government  containing  drastic  demands,  including  military 
occupation  of  Constantinople,  with  support  of  Allied  fleets. 
March  10,  report  of  Council's  Commission  was  presented 
at  London  meeting. 

Current  History,  April,  1920, 12, 103. 
Text  of  American  note  as  to  Turkey  made  public. 

Times,  April  1, 1920,  p.  15. 
Turkish  Treaty  summary  received  in  Washington  May  8. 

N.  Y.  Times,  May  9, 1920,  p.  9. 
Presented  to  Turkish  Envoy  at  four  p.m.  May  11  in 
French  Foreign  Office.    One  month's  time  given  for  consider- 
ation. 

N.  Y.  Times,  May  12, 1920,  p.  15. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  16-27.  International  Court  of  Justice.  Conference  of 
neutral  states  called  by  Dutch  Government  at  The  Hague  to 
discuss  formation  of  a  permanent  court  of  justice  (in  accor- 
dance with  Art.  XIV  of  the  League  covenants)  was  partici- 
pated in  by  Norway,  Sweden,  Denmark,  Switzerland  and 
Holland.  Holland  was  invited  to  transmit  the  plans  agreed 
upon  to  the  Secretary  of  the  League  of  Nations  for  the  use 
of  the  commission  of  the  League  which  is  to  prepare  a  pro- 
ject for  an  international  court;  chief  points  of  program 
summarized. 
Current  History,  May,  1920,  12,  204. 

N.  Y.  Times,  Feb.  29, 1920,  p.  6. 

Times,  March  1, 1920,  p.  13. 

Am.  Jour.  Intern.  Law,  July,  1920. 
Feb.  24.     Russia.     Soviet  Russia  sent  general  peace  proposals 
to  the  United  States  and  other  allied  and  associated  Powers, 
giving  assurances  of  democratic  government,  guarantees  in 
the  form  of  economic  and  mining  concessions,  etc.    Text. 

Washington  Post,  Mar.  6, 1920,  p.  5. 

Nation  (N.  Y.),  March  13,  1920,  110,  349. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  26.     Canada.    Embargo  on  trading  in  stocks,  bonds  or  other 
securities,  by  countries  outside  of  Canada,  went  into  effect, 

N.  Y.  Times,  Feb.  26, 1920,  p.  1. 

Am.  Jour.  Intern.  L.,  July,  1920. 
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Feb.  27.  Saar  Basin  Commission.  Issued. proclamation  that  it 
had  taken  control  of  the  region  in  name  of  League  of  Nations 
and  would  exercise  all  power  formerly  belonging  to  German 
Empire,  Prussia  and  Bavaria,  and  would  fulfill  requirements 
of  Peace  Treaty. 

Temps,  Feb.  28, 1920,  p.  7. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  27.  Sweden-United  States.  Proclamation  by  President 
Wilson  put  into  effect  on  Feb.  1,  1920,  in  our  relations  with 
Sweden,  the  copyright  act  of  March  4,  1909.  A  decree  was 
issued  by  the  King  of  Sweden  on  Feb.  1, 1920,  entitling  cit- 
izens of  the  United  States  to  benefits  conferred  by  the  new 
copyright  laws  of  Sweden. 

Proclamation  No.  1557. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  27.    League  of  Nations.    The  first  number  of  the  Journal 
Officiel  de  la  Soci6te  des  Nations  appeared  in  London  dated 
Feb.,  19r20.    Text  in  French  and  English.    Contains  docu- 
ments pertaining  to  the  League. 

Temps,  Feb.  28,  1920,  p.  1. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Feb.  28.  Great  Britain-United  States.  Agreement  entered  into 
between  naval  authorities  of  the  two  countries  on  questions 
of  collisions  at  sea  during  war.  Arbitration  boards  have 
been  set  up  in  London  and  in  Washington  to  determine  cases 
which  have  arisen  as  to  collisions. 

Times,  Feb.  28,  1920,  p.  13. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  2.     Chile.    Notification  of  accession  to  League  of  Nations 
received  at  State  Department. 

Washington  Evening  Star,  March  3, 1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  2.     Argentine  Republic.     Notified  State  Department  of 
accession  to  League  of  Nations. 

Washington  Evening  Star,  Mar.  3, 1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  3.     Spain.    Acceded  to  League  of  Nations. 

Washington  Evening  Star,  Mar.  3,. 1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
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Mar.  3.    Paraguay.    Notification  of  accession  to  League  of  Na- 
tions received  at  State  Department. 

Washington  Evening  Star,  Mar.  3, 1920. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  4.     German  Loan.    Supreme  Council  decided  to  allow  Ger- 
many to  launch  an  internal  loan,  which  would  take  prece- 
dence over  any  indemnity  payments  she  is  called  upon  to 
make. 

Washington  Evening  Star,  Mar.  4,  1920. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  4.     Denmark.    Joined  League  of  Nations. 
Current  History,  May,  1920,  12,  206. 
Washington  Post,  Mar.  5,  1920,  p.  9. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  4.     Sweden.    Accession  voted  to  League  of  Nations. 
Current  History,  May,  1920,  12,  206. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  5.      Switzerland.    Voted  in  favor  of  membership  in  League 
of  Nations.    Definite  decision  deferred  until  .after  plebiscite 
of  May  16.    ' 

Current  History,  May,  1920,  12,  206. 
Switzerland  Bundesblatt,  Mar.  17, 1920,  p.  483. 
N.  Y.  Times,  Mar.  7, 1920,  p.  2. 
Referendum  gave  11£  cantonal  votes  for  adherence  to 
League,  and  10£  against  it.    Popular  majority,  100,000. 
N.  Y.  Times,  Mar.  17,  1920,  p.  1. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  6.     Holland.    Adhesion  to  League  of  Nations  voted. 
Temps,  Mar.  7,  1920,  p.  1. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar  8.     Salvador.    Decree  issued  accepting  proposal  to  join  the 
League  of  Nations. 

Washington  Evening  Star,  Mar.  8, 1920. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  8.     Cuba.    Ratified  treaty  with  Germany. 
J.  0.  Mar.  10,  1920,  p.  2. 
Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  9.     Peru.    Ratified  German  Peace  Treaty. 
J.  0.  Mar.  11, 1920,  p.  12. 
Am.  Jour.  Intern.  L.,  July,  1920. 
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Mar  10.     Salvador.    League  of  Nations  decree  ratified. 

Washington  Post,  Mar.  12,  1920,  p.  3. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  10.     Prance.    Creates  office  of  verification  and  compensa- 
tion to  administer  Part  X   (Economic  Clause)   of  Peace 
Treaty. 

J.  0.  Mar.  13,  1920,  p.  4138. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar  12.    Armenia.    Mandate  offered  to  League  of  Nations  by 
Supreme  Allied  Council. 

N.  Y.  Times,  April  2,  1920,  p.  8. 

Times,  April  1, 1920,  p.  16. 
Publicly  discussed  on  April  11.    Text  of  Council's  reply 
rejecting  mandate. 

Current  History,  May,  1920,  12,  205-328. 
Allied  premiers  decide  to  establish  a  free  and  independent 
republic. 

N.  Y.  Times,  April  24,  1920. 
League  of  Nations  Council  in  note  to  Supreme  Council 
insisted  that  Powers  should  guard  Armenia,  sharing  financial 
burden. 

N.  Y.  Times,  May  7,  1920,  p.  17. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  13  to  April  19.  Germany.  Junker  counter-revolution  on 
Mar.  14  attempted  overthrow  of  Ebert  government  Pres- 
ident Ebert  left  Berlin  and  established  headquarters  of  the 
Republican  government  at  Stuttgart,  on  Mar.  15.  On 
Max.  13  the  Majority  Socialist  party  issued  a  manifesto  for 
a  general  strike.  Wolfgang  von  Kapp  proclaimed  himself 
Imperial  Chancellor  and  Prime  Minister  of  Prussia.  On  the 
14th  general  strike  proclaimed  by  President  Ebert  went  into 
effect.  This  strike,  with  lack  of  support  for  the  new  govern- 
ment, resulted  in  Kapp's  resignation  on  March  17,  the  restor- 
ation of  the  Ebert  government.  In  the  meantime,  the  com- 
munist "  Spartacans "  conducted  an  uprising  throughout 
Germany  and  especially  in  the  industrial  region  east  of  the 
Rhine.  Mar.  21  President  Ebert  and  the  members  of  his 
government  returned  to  Berlin  and  began  vigorous  measures 
to  combat  the  revolt. 

Current  History,  April,  1920,  12,  1. 
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According  to  the  peace  treaty  and  an  agreement  of  Aug.  8, 
1919,  only  25,000  German  government  troops  were  permitted 
within  the  neutral  zone  east  of  the  Ehine.  The  German 
government  on  Mar.  17  requested  allies'  permission  to  die- 
patch  her  Reichswehr  forces  to  the  Ruhr  district  to  suppress 
armed  disorders  following  Kapp's  coup  d'etat  in  Berlin.  On 
Mar.  23,  the  French  government,  acting  on  its  own  initia- 
tive, sent  a  note  to  the  German  Government  stating  that  the 
entry  of  German  troops  into  the  prohibited  Rhine  area  would 
constitute  an  infringement  of  Arts.  43  and  44  of  the  Peace 
Treaty  and  could  not  be  permitted.  On  April  4  the  German 
government  sent  troops  into  the  Rhur  district  and  began  an 
active  offensive  against  the  insurgent  strikers.  French  note 
of  same  day  warned  Germany  that  France  would  consider 
military  measures.  On  April  6  the  peaceful  occupation  of 
Rhine  area  was  accomplished  and  martial  law  proclaimed. 
On  April  8  Germany  supplemented  her  protest  to  Allies  by 
formal  appeal  to  League  of  Nations  to  intervene  on  behalf  of 
Germany  against  France.  British  Government  disavowed 
action  of  France.  Belgium  approved,  offering  troops  to  aid 
the  occupation.  After  series  of  notes  between  France  and 
Great  Britain  an  agreement  was  announced  whereby  France 
would  take  no  further  action  without  Allies'  consent  and 
would  withdraw  her  troops  as  soon  as  Germans  had  evac- 
uated forbidden  area.  Period  for  evacuation  extended  to 
May  10.  Further  discussion  reserved  for  San  Remo  confer- 
ence on  April  19. 

Current  History,  May,  1920,  12,  231. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  13.    Venezuela.    Declared  adhesion  to  League  of  Nations, 
completing  list  of  13  states  invited  to  accede  to  the  covenants. 

Current  History,  April  20,  1920,  12,  66. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  13.     Soviet  Russia-United  States.    United  States  notified 
Supreme  Council  that  it  considered  it  impossible  to  estab- 
lish diplomatic  relations  with  the  Soviet 

Temps,  Mar.  14,  1920,  p.  1. 

Am.  Jour.  Intern.  L.,  July,  1920. 
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Mar.  17-22.  Chile-United  States.  Notes  exchanged  between 
Chilean  Foreign  Office  and  American  Ambassador  as  to  the 
controversy  between  Bolivia  and  Peru  as  to  Arica.  Notes 
summarized,  Chile  was  asked  by  United  States  to  use  all 
efforts  to  prevent  a  conflict  between  Peru  and  Bolivia. 

Washington  Post,  Mar.  27,  1920,  p.  5. 

Am.  Jour.  Intern.  L.,  July,  1920. 
Mar.  19.    Japan.    Ratified  German  Peace  Tteaty,  also  treaty 
with  Poland. 

J.  0.,  Mar.  21,  1920,  p.  4550. 

Temps,  Mar.  15,  1920.  p.  1. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  1.  United  States.  H.  J.  Res.  No.  327  terminating  the 
state  of  war  with  Germany  was  introduced  into  the  House 
of  Representatives  April  1,-  was  adopted  on  April  9,  by  a 
vote  of  242  to  150,  reported  back  to  the  Senate  with  amend- 
ments to  include  Austria  and  Hungary  on  April  30,  and 
adopted  with  amendments  on  May  15  by  a  vote  of  43  to  3.8. 

Cong.  Record,  April  1,  p.  9,  30;  May  15,  1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  1.     Portugal.    Ratified  German  Peace  Treaty. 

Temps,  April  4, 1920,  p.  1. 

J.  0.,  April  9,  1920,  p.  5622. 

Am.  Journ.  Intern.  L.,  July,  1920. 
April  5.  Chinese  Consortium.  Japan  has  informed  State  De- 
partment of  its  adhesion  to  arrangements  under  which 
bankers  of  United  States,  Great  Britain,  France  and  Japan 
will  enter  a  consortium  for  financing  China.  The  plans  con- 
template a  loan  of  $250,000,000  to  China,  for  improvement 
of  Chinese  finances,  internal  works,  principally  railways. 

N.  Y.  Times,  April  6,  1920,  p.  22. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  6.    League  of  Nations.    Appeal  made  by  League  of  Na- 
tions Union  for  national  fund  of  $5,000,000  to  support  the 
League. 

Current  History,  May,  1920,  p.  206. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  7.    Nicaragua.    Ratified  German  Peace  Treaty. 

State  Department  Press  Notice,  April  7, 1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
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April  10.  Great  Britain-United  States.  Proclamation  issued 
by  President  Wilson  put  into  effect  Feb.  2,  1920,  the  new 
copyright  law  of  Dec.  18,  1919,  in  our  relations  with  Great 
Britain.    Text 

Proclamation  No.  1560. 
Publishers'  Weekly,  April  24,  1920,  p.  1323. 
Am.  Jour.  Intern.  L.,  July,  1920. 
April  10.     Esthonia.    Bequests  admission  to  League'of  Nations. 
Temps,  April  11, 1920,  p.  1. 
Am.  Jour.  Intern.  L.,  July,  1920. 
April  17.     International  Police  Treaty.    Text  made  public  of  a 
treaty,  submitted  for  approval  to  governments  of  Argentina, 
Brazil,  Chile,  Peru,  Paraguay  and  Uruguay,  which  was 
drawn  up  at  a  recent  convention  of  South  American  police 
authorities.    It  provides  that  governments  concerned  shall 
inform  one  another  of  attempted  or  executed  anarchistic 
deeds  tending  to  alteration  of  the  social  order. 
..  Nation  (N.  Y.),  May  1,  1920,  p.  605. 
Am.  Jour.  Intern.  L.,  July,  1920. 
April  17.    Boumania.    Batified  German  Peace  Treaty. 
Times,  April  17,  1920,  p.  1. 
Temps,  April  18,  1920,.  p.  1. 
Am.  Jour.  Intern.  L.,  July,  1920. 
April  17.  .  German  Ships.     Separation  Commission's  note  re- 
garding distribution  of  former  German  ships  received  by 
State  Department. 

State  Department  Press  Notice,  April  17, 1920. 
Am.  Jour.  Intern.  L.,  July,  1920. 
April  19-26.     San  Bemo  Conference.     Inter-allied  conference 
opened  on  April  19  for  discussion  of  Turkish  treaty,  Franco- 
Anglo-German  imbroglio,  etc.     Germany  addressed  three 
notes  to  the  conference  requesting  increase  of  Beichswehr 
troops  to  200,000  men  instead  of  100,000  provided  for  by 
the  terms  of  the  treaty  of  Versailles. 
N.  Y.  Times,  April  23,  1920,  p.  3. 
Temps,  April  23,  1920,  p.  4. 
Allied  powers  issued  a  declaration  to  Germany  at  the  close 
of  the  conference  on  April  26,  in  which  they  declined  to 
consider  Germany's  demand  for  increased  army  until  she  had 
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begun  to  carry  out  the  terms  of  the  treaty.  An  invitation 
was  extended  to  the  German  chancellor,  to  meet  the  repre- 
sentatives of  the  Allies  at  Spa,  on  May  25,  to  discuss  the 
question. 

N.  Y.  Times,  April  27,  1920,  p.  2. 

Times,  April  27,  1920,  p.  17. 
New  note  from  German  Peace  Delegation  stated  that  the 
number  of  troops  in  Rhur  Basin  had  been  reduced  to  17,000 
men,  in  accord  with  the  agreement  of  August,  1919. 

N.  Y.  Times,  April  27,  1920,  p.  2. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  21.     American  League  advocated  by  President  Baltazar 
of  Uruguay  on  basis  of  absolute  equality  between  all  Ameri- 
ican  nations. 

Wash.  Evening  Star,  April  22,  1920. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  22.    Ukraine.     Application   made   for    membership   to 
League  of  Nations  accompanied  by  statement  of  historical 
and  present  state  of  Ukrainian  people. 

Times,  April  22,  1920,  p.  15. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  23.      Armenia-United  States.    Republic  recognized  as  de 
facto  government  by  the  United  States.     Recognition  ac- 
corded in  January  by  France,  Great  Britain  and  Italy. 

N.  Y.  Times,  April  25,  1920,  p.  3. 

Am.  Jour.  Intern.  L.,  July,  1920. 
April  28.    Ireland.    Application  was  made  for  membership  in 
League  of  Nations.    Georgia,  San  Marino  and  Luxembourg 
have  also  applied. 

N.  Y,  Times,  April  28, 1920,  p.  2.  • 

Am.  Jour.  Intern.  L.,  July,  1920. 
May  1.  Soviet  Russia.  A  third  telegram  was  sent  by  League 
of  Nations  Council  asking  Soviet  government's  attitude 
toward  proposal  to  send  League  Commission  into  Russia  to 
study  question  of  recognizing  the  government  of  Trotzky. 
Texts.    No  reply  received. 

N.  Y.  Times,  May  6, 1920,  p.  17. 

Times,  May  8,  1920,  p.  15. 

Am.  Jour.  Intern.  L.,  July,  1920. 
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May  4.     International  Convention  for  the  regulation  of  Aerial 
Navigation.    Pinal  text  issued. 
Times,  May  5,  1920,  p.  17. 
Am.  Jour.  Intern.  L.,  July,  1920. 
May  10.     Canada-United  States.    Announcement  made  by  Brit- 
ish Embassy  that  a  Canadian  Minister  Plenipotentiary  to 
the  United  States  will  be  appointed  by  King  George,  who 
will  assume  full  charge  of  all  diplomatic  relations  with  the 
United  States  in  the  absence  of  the  British  Ambassador. 
Wash.  Evening  Star,  May  10,  1920. 
Am.  Jour.  Intern.  L.,  July,  1920. 
(See  Canadian  criticism  on  such  action  taken  without 

consulting  Canada.) 
Wash.  Evening  Star,  May  17, 1920,  p.  17. 
May  13.     Secret  Treaties.    Publication  provided  for  in  "League 
of  Nations  Journal"  according  to  plans  of  the  Secretary- 
General  of  the  League. 

N.  Y.  Times,  May  13,  1920,  p.  6. 
Am.  Jour.  Intern.  L.,  July,  1920. 
May  14.    Council  of  League  of  Nations,  fifth  session  met  in 
Rome.    Thirty-six  states  were  represented. 
Washington  Post,  May  15,  1920,  p.  3. 
Wash.  Evening  Star,  May  15, 1920,  p.  14. 
May  15.     Navigation  Arbitrator.    Walker  D.  Hines  appointed  by 
President  Wilson  at  request  of  Allies  to  arbitrate  questions 
affecting  navigation  in  Danube,  Oder,  Elbe  and  other  Euro- 
pean rivers.    Details  of  work  made  public. 
Wash.  Evening  Star,  May  16. 
Am.  Jour.  Intern.  L.,  July,  1920. 
May  15.     Fiume  League   Conference.     Invitations  issued   by 
Gabriel  d'Annunzio  for  conference  in  Fiume  on  May  15  to 
establish  a  League  of  Fiume,  to  include  all  peoples  placed 
by  the  Peace  Conference  under  the  heel  of  other  races. 
Nation  (N.  Y.),  May  1,  1920,  p.  605. 
Am.  Jour.  Intern.  L.,  July,  1920. 
May  16.    Anglo-French  Conference  at  Hythe  closed.    Stated  it 
was  decided  Germany  permitted  issue  bonds  to  cover  her 
debt  to  Allies.    Spa  conferences  postponed  to  June  21.  Bel- 
gian priority  for  her  claim  still  stands.     France  gets  55 
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per  cent,  Great  Britain  25  per  cent  according  to  prior  agree- 
ment, which  is  continued.  Great  Britain  allots  to  France 
45  per  cent  of  all  coal  exported.  The  debt  to  the  United 
States  is  not  embraced  in  the  new  plan. 

Wash.  Evening  Star,  May  17, 1920,  p.  16. 

May  17.  British  Petroleum  Control.  Memorandum  to  Senate 
from  Under  Secretary  of  State,  U.  S.,  advises  that  the 
policy  of  Great  Britain  as  to  petroleum  supplies  is  to  ex- 
clude aliens  from  control  thereof  within  the  Empire  and  to 
endeavor  to  obtain  some  measure  of  control  over  oil  prop- 
erties in  foreign  countries. 

Wash.  Evening  Star,  May  17,  1920,  p.  22. 

May  18.  Japan-China.  Statement  that  Japan  has  signed 
agreement  to  enter  the  Chinese  Consortium  without  reserva- 
tions, and  that  such  action  was  due  to  negotiations  of  Thomas 
W.  Lamont,  representing  group  of  American  bankers,  he 
being  backed  by  United  States  Government. 
Wash.  Evening  Star,  May  18,  1920,  p.  16. 

May  18.  League  of  Nations.  Announced  that  the  Council  of 
League  of  Nations  has  requested  President  Wilson  to  con- 
voke the  League  next  November  at  Brussels,  Geneva  not 
being  ready  to  receive  the  assembly. 

May  18.  League  of  Nations.  Announced  that  Council  of  the 
League  has  appointed  a  permanent  commission  on  armaments 
to  formulate  regulations  to  which  all  nations  proposing  them- 
selves for  membership  in  the  League  will  be  required  to 
conform. 

Washington  Post,  May  19, 1920,  p.  3. 

May  19.     German  War  Criminals.     German  war  crimir  T 
the  list  recently  presented  the  German  Government  by  the 
Allies  have  been  summoned  by  the  Chief  Imperial  Public 
Prosecutor  to  appear  before  the  Supreme  Court  at  Leipzig 
between  June  7  and  June  20,  according  to  the  Tageblatt. 
Washington  Post,  May  20, 1920,  p.  14. 

May  19.     Hungary.    Announced  that  Hungary  will  comply  with 
the  terms  of  the  Peace  Treaty  and,  peace  delegates  having 
resigned,  will  appoint  new  delegates  to  sign  the  treaty. 
Washington  Post,  May  21,  1920,  p.  1. 
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May  20.  Austria-United  States.  Hungarian  Communists  held 
by  the  Austrian  authorities  must  not  be  transferred  to  Russia 
without  the  reciprocal  release  of  all  Americans  now  detained 
in  Soviet  Russia,  the  Department  of  State  informed  the 
American  Commissioner  in  Vienna.  Secretary  of  State  an- 
nounced that  this  view  was  in  accord  with  the  views  of  other 
Governments. 

Washington  Post,  May  81, 1920,  p.  4. 
April  1  to  May  21.  Peace  Resolution  in  U.  S.  Congress.  Joint 
Resolution  (H.  J.  Res.  327)  terminating  the  state  of  war 
declared  to  exist  April  6, 1917,  between  the  Imperial  Govern- 
ment and  the  United  States,  introduced  into  House  Rep- 
resentatives and  referred  to  Com.  on  Foreign  Affairs  on 
April  1.  Reported  back  with  minority  report  April  6 
(H.  Rept.  801).  Passed  House  April  9  by  nearly  a  two- 
thirds  vote  and  sent  to  Senate.  Referred  to  Foreign  Rela- 
tions Committee  April  12.  Reported  with  amendments  ex- 
tending its  provisions  to  the  war  with  Austria  and  Hungary, 
on  April  30  (S.  Rept.  568).  Passed  Senate  by  vote  of  43  to 
38  on  May  15.  Adopted  by  House  May  21,  by  vote  of  228  to 
139,  and  sent  to  the  President. 

Cong.  Record,  April  1,  6,  9, 12,  30,  May  15  and  21, 1920 

Washington  Post,  May  16,  1920,  p.  1. 

Washington  Post,  May  22, 1920,  p.  1. 
May.  21.  Persia.  League  of  Nations.  Persia  has  appealed  to 
the  League  of  Nations  to  protect  her  against  Bolshevik 
aggression.  The  appeal,  which  follows  the  landing  of  Bol- 
shevik forces  on  Persian  soil  from  the  Caspian  Sea,  was 
made  through  the  Persian  foreign  minister,  who  is  in  Paris. 
The  appeal  alludes  to  the  presence  in  Eszeli  harbor  of  war- 
ships belonging  to  the  anti-Bolshevik  forces  formerly  operat- 
ing under  Gen.  Denikine,  and  maintains  that  Persia  acted 
within  her  rights  as  a  neutral  with  regard  to  these  vessels. 
It  points  out  that  she  declined  to  allow  these  ships  to  enter 
the  harbor  until  she  was  assured  she  would  not  be  hampered 
in  disarming  and  interning  them/ 

Washington  Post,  May  22,  1920,  p.  3. 

Washington  Post,  June  2,  1920,  p.  3. 
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May  21.  Mexico.  Venustiano  Carranza,  President  of  Mexico, 
was  assassinated  at  Tlaxcaltenago,  Puebla,  by  members  of 
his  own  escort. 

Washington  Post,  May  23, 1920,  p.  1. 

May  21.  International  Court  of  Justice.  Announced  that  Elihu 
Boot,  member  of  the  Organizing  Committee  of  the  Permanent 
Court  of  International  Justice  of  the  League  of  Nations,  will 
sail  June  1  for  London  to  attend  the  first  meeting  of  the 
committee  about  June  15.  His  party  will  include  James 
Brown  Scott,  of  Washington,  who  was  legal  adviser  to  the 
American  Peace  Commission  at  Paris,  and  two  technical 
experts  on  international  law.  The  committee  consists  of 
the  following  accepted  members :  M.  Adatci,  Japan ;  M.  At- 
lamira,  Spain;  M.  Neyilaqua,  Brazil;  M.  Deschamps,  Bel- 
gium; M.  Fadda,  Italy;  M.  Fromageot,  France;  M.  Loder, 
Holland;  Lord  Phillimore,  Great  Britain ;  Mr.  Root,  United 
States;  and  M.  Wesnitch,  Jugoslavia. 
Washington  Post,  May  22,  1920,  p.  6. 
Washington  Post,  June  2,  1920,  p.  6. 

May  22.  Armenia.  Ambassador  Wallace  informed  the  Council 
of  Ambassadors  that  President  Wilson  had  announced  that 
the  United  States  would  accept  the  role  of  arbitrator  in  fixing 
the  boundaries  of  Armenia.  The  announcement  of  the  Pres- 
ident's decision  was  received  with  great  satisfaction  by  mem- 
bers of  the  council. 

Washington  Post,  May  23,  1920,  p.  1. 

May  22.  Hungary.  Peace  Treaty.  The  peace  treaty  with  Hun- 
gary, it  was  decided  by  the  Council  of  Ambassadors  today, 
will  be  signed  in  the  Grand  Trianon  Palace  at  Versailles  on 
June  4.  The  Hungarian  delegates  presented  to  the  council 
three  notes,  the  first  of  which  announced  the  resignation  of 
Count  Apponyi  as  president  of  the  delegation,  and  the  second 
notifying  the  council  of  the  appointment  of  Ivan  Prasnowski 
to  succeed  him.  The  third  told  of  Hungary's  decision  to 
sign  the  treaty,  and  intention  of  naming  delegates  for  that 
purpose.  The  council  decided  that  in  the  absence  of  Count 
Apponyi  it  was  fitting  that  Hungary  send  a  member  of  the 
government  or  a  person  conspicuous  in  Hungary's  public  life 
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who  might  be  considered  representative  of  the  country,  to 
sign  the  treaty. 

Washington  Post,  May  23,  1920,  p.  1. 

May  22.  German  War  Material.  The  Council  of  Ambassadors 
today  discussed  the  contention  of  the  Germans  that  war  mate- 
rial destroyed  by  them  remained  their  property.  It  was 
decided  that  armaments,  whether  destroyed  or  delivered  to 
the  Allies  according  to  the  terms  of  the  treaty,  must  be  con- 
sidered allied  property. 

Washington  Post,  May  23, 1920,  p.  1. 

May  22.  German  Indemnity.  Prance  is  to  receive  55  per  cent 
of  Germany's  indemnity,  Great  Britain  is  to  receive  25  per 
cent  and  the  remainder  to  be  divided  between  Belgium,  Italy 
and  Serbia,  Premier  Millerand  told  the  finance  and  foreign 
affairs  committee  of  the  Chamber  of  Deputies  today,  in  ex- 
plaining his  recent  conversations  with  Premier  Lloyd  George 
at  Hythe.  M.  Millerand  stated  that  the  rate  of  interest  to 
be  demanded  from  Germany  on  the  120,000,000,000  marks 
indemnity  she  was  to  pay  had  not  been  determined,  but 
would,  he  believed,  not  be  less  than  5  per  cent  plus  a  1  per 
cent  redeeming  rate  for  the  holders  of  gold  bonds  which  Ger- 
many must  issue. 

Washington  Post,  May  23, 1920,  p.  1. 

May  22.  League  of  Nations.  Financial  Conference.  Stated 
that  the  Executive  Council  of  the  League  of  Nations  has  post- 
poned the  international  financial  conference  to  be  held  at 
Brussels  until  the  beginning  of  July.  This  action  was 
taken  because  of  the  necessity  of  determining  before  the 
financial  conference  the  exact  amount  of  the  German  in- 
demnity and  mode  of  settlement  and  in  order  to  enable  the 
German  and  allied  Governments  to  present  an  exposition  of 
the  financial  situation,  which  will  be  made  clear  at  the  con- 
ference to  be  held  between  German  representatives  and  dele- 
gates of  the  Allies  at  Spa  on  June  21. 

Washington  Post,  May  23,  1920,  p.  16. 

May  .22.  Prance-United  States.  Stated  that  a  claim  by  Prance 
that  she  and  not  the  United  States  should  receive  the  cable 
layer  Stephan,  which  took  refuge  in  Spanish  waters  at  the 
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outbreak  of  the  war,  will  be  the  subject  of  representations  to 
the  Maritime  Reparation  Commission,  shortly,  although 
there  is  little  hope  of  France  getting  the  vessel,  which  the 
Executive  Council  awarded  to  the  United  States  last  year. 

Washington  Post,  May  23,  1920,  p.  16. 
May  22.  Irish  Freedom.  Stated  that  Secretary  Colby  wrote 
Chairman  Porter  of  the  House  Foreign  Relations  Committee 
that  there  were  "no  facts"  in  connection  with  foreign  rela- 
tions which  should  deter  a  committee  from  any  action  on 
pending  resolutions  dealing  with  Irish  freedom  "  which  is 
dictated  by  good  judgment,"  and  the  committee  felt  "  con- 
scientiously compelled  to  take  "  The  committee  took  no 
action  on  the  resolutions  before  it  proposing  American  diplo- 
matic recognition  of  the  Irish  Republic. 

Washington  Post,  May  23,  1920,  p.  15. 
May  24.  Armenian-United  States.  President  Wilson  in  a  mes- 
sage sent  to  Congress  asked  that  the  United  States  be  per- 
mitted to  accept  the  Allies'  invitation  to  assume  a  mandate 
over  Armenia,  appealed  to  Congress  to  give  the  necessary 
authorization,  and  warned  that  refusal  "would  arrest  the 
helpful  processes  of  civilization." 

Washington  Post,  May  25,  1920,  p.  1. 
May  25.  United  States-Canada.  A  treaty  between  the  United 
States  and  Canada  covering  the  "sock-eye"  salmon  fisheries 
was  signed  by  Secretary  Colby  for  the  United  States,  Am- 
bassador Geddes  for  Great  Britain  and  Sir  Douglas  Haven 
for  Canada.  The  treaty  provides  for  the  protection,  preser- 
vation and  propagation  of  the  "  sock-eye  "  species  of  salmon 
and  for  the  fisheries  in  waters  contiguous  to  the  United 
States  and  Canada  and  in  the  Frazer  River  System. 

N".  Y.  Times,  May  26,  1920,  p.  11. 
May  26.  China- Versailles  Treaty.  Stated  that  the  Chinese  Min- 
ister to  the  United  States  has  given  out  a  digest  that  China 
has  refused,  May  24,  Japan's  proposal  to  negotiate  a  Shan- 
tung settlement,  that  China  refuses  to  recognize  the  treaty 
of  Versailles,  but  if  her  rights  are  not  accorded  will  appeal 
to  the  League  of  Nations. 

Washington  Post,  May  27,  1920,  p.  1. 
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May  27.  Peace  Resolution.  President  Wilson's  message  vetoing 
the  peace  resolution  was  read  to  the  House  of  Representa- 
tives. 

Washington  Post,  May  28, 1920,  p.  1.   ■ 

May  27.  Mandate  over  Armenia.  The  Senate  Committee  on 
Foreign  Relations  by  a  vote  of  11  to  4  reported  against  the 
request  of  the  President,  and  advised  the  adoption  of  the 
following  resolution : 

"  Resolved  by  the  Senate  (the  House  of  Representatives 
concurring),  That  the  Congress  hereby  respectfully  declines 
to  grant  to  the  executive  the  power  to  accept  a  mandate  over 
Armenia,  as  requested  by  the  message  of  the  President  dated 
May  24,  1920." 

Washington  Post,  May  28, 1920,  p.  1. 
May  28.     United  States.    Peace  Resolution.    The  House  of  Rep- 
resentatives, by  a  vote  of  219  against  152  for  the  veto,  failed 
to  override  the  President's  veto  of  the  Peace  Resolution,  a 
two-thirds  vote  being  required. 

N.  Y.  Times,  May  29, 1920,  p.  3. 

Washington  Post,  May  29,  1920,  p.  1. 
May  29.  Rules  of  the  Sea.  Stated  that  British  and  American 
naval  architects  are  in  conference  with  Secretary  Alexander 
at  the  Department  of  Commerce  discussing  revision  of  the 
rules  of  the  conference  of  London,  which  met  as  a  result  of 
the  sinking  of  the  White  Star  liner  Titanic.  Mr.  Alex- 
ander was  the  chairman  of  the  American  delegation  to  the 
conference. 

Washington  Post,  May  29,  1920,  p.  6. 
May  31.  Mexico.  The  Foreign  Relations  sub-committee  of  the 
United  States  Senate  unanimously  recommended  armed 
intervention  unless  those  in  charge  in  Mexico  establish  a 
stable  government  more  friendly  to  the  United  States,  but 
that  such  a  government  be  recognized  and  given  financial 
assistance.  That  full  recognition  should  only  follow  on  a 
treaty  predicated  on  assurances  that  article  27  of  Constitu- 
tion of  1917,  commonly  regarded  as  confiscatory  by  for- 
eigners, shall  not  be  enforced  against  Americans,  nor  shall 
that  provision  excluding  all  but  Mexicans  from  being  min- 
isters of  religion  and  forbidding  all  religious  publications 
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from  publishing  any  comments  or  'information  as  to  public 
affairs,  be  applicable  to  Americans. 

It  recommends  a  joint  commission  to  adjudicate  claims  of 
Americans. 

If  above  requirements  as  to  stability  of  government  are  not 
met  that  a  police  force  of  the  U.  S.  Army  and  Navy  be 
sent  into  Mexico  to  open  and  maintain  line  of  communi- 
cation. That  if  the  requirements  are  met  the  United  States 
finance  the  Mexican  Government  so  as  to  enable  it  to  refund 
its  debts  and  build  up  its  army  and  institutions.  The  sug- 
gestion is  that  this  be  by  a  long-term  loan  at  moderate  rates. 
That  prior  to  sending  such  force  notice  be  given  that  the 
United  States  is  not  warring  on  the  Mexican  people,  but  that 
the  sole  purpose  is  to  restore  peace,  to  protect  Americans  and 
their  possessions  and  give  the  Mexican  people  an  opportunity 
to  establish,  as  they  desire,  a  competent  and  honorable  gov- 
ernment. 

Washington  Post,  June  1,  1920,  p.  1. 
May  31.  Aerial  Convention.  Ambassador  Wallace,  acting  with 
full  power  from  President  Wilson  under  instructions  from 
Washington,  signed  the  aerial  convention  and  protocol  in 
connection  with  section  313  of  the  treaty  of  Versailles  and 
section  276  of  the  treaty  of  St.  Germain,  making  certain 
reservations,  however.  The  Allies  signed  the  convention  last 
October.  When  the  six  months  limit  expired  in  April  the 
protocol  was  added  and  the  time  extended  to  June  1.  The 
reservations  of  the  United  States  concern  the  question  of 
private  aircraft  flying  over  restricted  areas,  the  United  States 
reserving  the  rights  for  flying  over  its  territory,  and  also 
customs  and  the  right  to  enter  into  conventions  with  nations 
of  the  Western  hemisphere,  including  Canada. 

Washington  Post,  June  2, 1920,  p.  3. 
June.  1.     Armenia.    The  Senate  by  a  vote  of  62  to  12  refused  the 
request  of  the  President  to  authorize  the  United  States  to 
accept  a  mandate  over  Armenia. 

Washington  Post,  June  2,  1920,  p.  1. 
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International  Conventions, 
adhesions  and  ratifications. 
Bills  of  Exchange,  The  Hague,  July  23,  1912. 
Adhesion : 

Brazil,  Aug.  27, 1919. 
P.  A.  U.,  49;  596. 
Geneva  Convention,  Aug.  22,  1864,  Revisions. 
Eatification : 

Uruguay,  Nov.  25,  1919. 
Monit.,  Jan  22,  1920. 
White  Phosphorus  in  Matches,  Berne,  Sept.  26,  1906. 
Adhesion : 

Australia  and  India,  Dec.  30,  1919. 
Ga.  de  Madrid,  Feb.  5,  1920. 
Am.  Jour.  Intern.  L.,  Jan.  and  April,  1920. 
Copyright  Union,  Berne,  Sept  9,  1886. 
Eevision,  Berlin,  Nov.  13,  1908. 
Protocol,  Mar.  20, 1914. 
Ratification : 

Sweden,  Jan.  1,  1920. 

G.  B.  Treaty  Series  1919,  No.  13  (and  452). 
Adhesion : 

Norway,  Feb.  28,  1920. 

J.  O.,  April  23,  1920,  p.  6286. 
Poland,  Mar.  31, 1920. 

„Deutscher  Reichsauzeign,  April  17,  1920,  p.  2. 
Portugal,  Jan.  28,  1920. 

J.  O.,  April  9,  1920,  p.  5622. 
Am.  Journ.  Intern.  L.,  July,  1920. 
Geneva  Conventions,  Aug.  22,  1864,  Revisions. 
Adhesion : 

Haiti,  Dec.  1, 1919. 

P.  A.  U.,  March,  1920,  50;  346. 
Telegraph.     St.  Petersburg,  July  22,  1875.     Revised  July  22, 
1896,  Supplement.    Lisbon,  June  11,  1908. 
Adhesions : 

Czecho-Slovak  Republic. 
Portugal, 

Diario  de  Governo,  Feb.  12,  1920,  Ser.  1,  No.  32: 
Monit.,  April  4, 1920,  p.  2551. 
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Trade  Marks  Convention,  Buenos  Aires,  Aug.  20,  1910. 
Ratifications : 

Peru,  April  14,  1920. 

Dept.  of  State  Press  Notice,  April  22, 1920. 
Universal  Postal  Union,  Rome,  May  26, 1906. 
Adhesion : 

Iceland,  Jan.  22,  1920 ; 

Monit.,  Jan.  23,  1920,  p.  606. 
Finland,  April  15, 1920. 

J.  O.,  April  15, 1920,  p.  5986. 
Am.  Jour.  Intern.  L.,  July,  1920. 
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REPORT 

OF  THE 

COMMITTEE  ON  JURISPRUDENCE  AND  LAW  REFORM. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

The  subjects  which  have  been  considered  by  this  committee 
and  by  its  predecessor,  the  Committee  on  Eemedies  and  Laws 
Relating  to  Procedure,  have  been  so  important,  and  the  success 
of  this  Association  in  promoting  the  adoption  of  much  needed 
reforms  in  the  administration  of  justice  has  been  so  signal,  that 
we  feel  it  is  just  to  the  Association  and  to  the  public  to  give  a 
brief  summary  *  of  these  accomplished  reforms. 

Your  committee  has  carefully  considered  various  subjects  that 
have  been  referred  to  it  by  the  Association  and  by  the  Executive 
Committee,  and  reports  as  follows : 

1.  Removal  of  Causes. 

The  removal  of  causes  from  the  state  courts  to  the  federal 
courts,  under  the  various  statutes  relating  to  that  subject,  has 
led  to  much  litigation  and  many  conflicting  decisions.  One 
matter  of  debate  has  arisen  from  the  fact  that  in  the  courts  of 
many  of  the  states  a  defendant  may  be  sued  in  a  state  where  he 
does  not  reside  but  in  which  for  the  time  being  he  is  found. 

Under  Section  28  of  the  Judicial  Code  of  the  United  States,  it 
is  provided  that  certain  suits  of  a  civil  nature  "may  be  re- 
moved into  the  District  Court  of  the  United  States  for  the  proper 
district  by  the  defendant  or  defendants  therein  being  nonresidents 
of  that  state."  Controversy  has  arisen  as  to  the  meaning  of  the 
words  "the  proper  district"  and  on  this  point  courts  have 
differed. 

*  It  has  not  been  practicable  to  prepare  the  summary  in  time  for 
publication  in  this  Joubnal,  but  it  will  be  prepared  in  time  to  pre- 
sent to  the  Association  at  its  annual  meeting. 
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In  order  to  remove  the  perplexities  that  have  arisen  from  these 
differences,  your  committee  recommends  the  adoption  of  an  Act 
of  Congress  amending  Section  28  of  the  Judicial  Code,  by  adding 
at  the  end  thereof  the  following  paragraph : 

"  In  all  cases  of  removal  where  the  defendant  is  not  a  resident 
of  the  state,  district,  or  division  of  the  district  in  which  suit  is 
brought,  the  District  Court  of  the  United  States  for  the  proper 
district  shall  be  the  one  having  jurisdiction  in  the  district  or 
division  thereof  where  suit  is  brought  in  the  state  court/' 

The  attention  of  your  committee  has  been  called  to  the  com- 
plaints in  different  states  that  corporations  incorporated  under 
the  laws  of  one  state,  the  laws  of  which,  like  those  of  Delaware, 
facilitate  the  creation  of  corporations  which  maintain  an  office 
there  solely  to  comply  with  technical  requirements  of  the  state 
statute,  but  practically  do  all  their  business  in  another  state, 
are  still  considered  as  citizens  of  the  state  of  incorporation  and 
therefore  entitled  to  remove  a  cause  brought  against  them  in  the 
courts  of  the  state  where  the  corporation  does  business.  There 
seems  to  be  no  good  reason  why  under  such  circumstances  the 
corporation  defendant  should  have  the  right  of  removal. 

It  is  undoubtedly  in  the  public  interest  that  corporations  in- 
corporated under  the  laws  of  one  state  should  have  the  right  to  do 
business  in  another  state,  subject  to  reasonable  regulations  es- 
tablished by  the  latter  state.  This  was  held  by  the  Supreme 
Court  in  Bank  of  Augusta  vs.  Earle,  13  Peters  519.  State  legis- 
lation regulating  the  transactions  within  such  state  of  banking, 
insurance,  and  other  business  by  corporations  of  other  states  is 
constitutional  (Diamond  Glue  Co.  vs.  TJ.  S.  Coal  Co.,  187  U.  S. 
611). 

Your  committee  has  not  been  able  to  agree  upon  any  definite 
recommendation  as  to  the  legislation  which  might  be  properly 
recommended  to  remove  the  grievance  complained  of  and  reserves 
that  subject  for  further  consideration  and  recommendation  to  the 
Association  at  a  later  date. 

2.  Dbclaeatort  Judgments. 

For  centuries,  the  right  of  courts  of  equity,  in  the  adminis- 
tration of  trusts,  to  give  instructions  to  trustees,  desiring  assis- 
tance of  the  court,  has  been  recognized,  but  the  development  of 
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civilization  and  the  great  consequent  extension  of  business  have 
shown  the  necessity  of  extending  this  power  so  as  to  enable  parties 
between  whom  a  controversy  has  arisen  to  submit  the  same  to  the 
court  before  any  breach  by  one  of  the  contract  between  them,  as 
construed  by  the  other  party,  has  occurred.  The  case  is  not  un- 
common where  the  parties  differ  as  to  their  respective  rights  and 
a  controversy  on  that  subject  has  arisen  between  them,  but  there 
has  as  yet  been  no  breach,  so  that  under  the  existing  system  no 
cause  of  action  has  arisen. 

The  first  provision  to  remedy  this  defect  in  countries  where 
the  common  law  prevails  was  in  England.  In  1852  (15  and  16 
Vict.  c.  86  s.  60),  it  was  enacted  that  no  suit  in  said  court  (the 
Court  of  Chancery)  shall  be  open  to  objection  on  the  ground 
that  a  merely  declaratory  decree  or  order  is  sought  thereby  and 
it  shall  be  lawful  for  the  court  to  make  a  binding  declaration  of 
right  without  granting  consequential  relief. 

The  language  of  this  act  was  found  to  be  inadequate  to  meet 
all  the  cases  where  such  relief  was  desirable.  When  the  common 
law  and  Chancery  Courts  were  consolidated  into  one  High  Court 
of  Judicature,  rules  of  court  were  adopted  which  enabled  full  de- 
claratory relief  to  be  given.    Rule  5  of  Order  25  is  as  follows : 

"  No  action  or  proceeding  shall  be  open  to  objection,  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  court  may  make  binding  declarations  of  right 
whether  any  consequential  relief  is  or  could  be  claimed  or  not." 

Many  illustrations  of  the  practice  under  this  rule  are  to  be 
found  in  the  English  decisions.  For  example,  a  corporation 
engaged  a  manager  and  agreed  to  pay  him  an  annual  salary  plus 
commissions  on  the  net  profits  of  the  year.  An  act  of  Parliament 
was  passed  levying  a  tax  on  excess  profits  and  a  question  arose 
between  the  corporation  and  the  manager  as  to  whether  the 
latter's  commissions  should  be  reckoned  on  the  net  profits  before 
the  tax  on  the  excess  profits  was  deducted.  A  suit  was  brought 
to  determine  this  controversy  as  soon  as  it  arose  and  before  any 
breach  of  the  contract  had  occurred  (Patent  Casting  Syndicate  vs. 
Etherington  (1919),  1  Ch.  306).  Many  other  instances  of 
this  practice  are  given  in  a  valuable  article  in  the  Marquette  Law 
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Review  for  April,  1920.    The  article  is  by  a  distinguished  Justice 
of  the  Wisconsin  Supreme  Court,  Hon.  A.  J.  Vinje.1 

Acts  conferring  this  power  upon  state  courts  have  been  passed 
in  New  Jersey  (Public  Laws,  1915;  Ch.  116,  Sec.  7) ;  Wisconsin 
(Chap.  242,  Statutes  of  1919) ;  Michigan  (Public  Acts,  1919, 
No.  150)  and  also  in  Florida. 

The  attention  of  your  committee  has  been  called  to  a  decision 
of  the  Supreme  Court  of  the  United  States  which  is  claimed  to 
have  some  bearing  upon  the  power  of  Congress  to  enact  such 
legislation  and  which  is  certainly  entitled  to  very  careful  con- 
sideration (MuskTat  vs.  IT.  S.,  219  IT.  S.  346). 

In  this  case  an  Act  of  Congress  had  been  passed  which  pur- 
ported to  authorize  certain  Cherokee  citizens  to  bring  a  suit  in 
the  Court  of  Claims  to  determine  the  validity  of  acts  of  Congress 
in  reference  to  lands  belonging  to  the  Cherokee  Indians.  The 
act  contained  a  provision  for  an  appeal  to  the  Supreme  Court 
from  the  decision  of  the  Court  of  Claims.  The  Supreme  Court 
held  the  act  unconstitutional.  At  page  361  it  said :  "It  is  there- 
fore evident  that  there  is  neither  more  nor  less  in  this  procedure 
than  an  attempt  to  provide  for  a  judicial  determination,  final  in 
this  court,  of  the  constitutional  validity  of  an  Act  of  Congress." 
The  court  referred  to  the  decisions  that  the  court  should  pass 
upon  the  constitutionality  of  an  Act  of  Congress  only  as  a  last 
resort.  It  quotes  Brewer  J.  (p.  359,  143  IT.  S.  339,  345)  :  "It 
never  was  the  thought  that,  by  means  of  a  friendly  suit,  a  party 
beaten  in  the  legislature  could  transfer  to  the  courts  an  inquiry 
as  to  the  constitutionality  of  the  legislative  act." 

The  distinction  between  this  case  and  the  proposed  legisla 
tion  is  twofold : 

1  An  address  on  this  same  subject  was  delivered  by  Prof.  Bdson  R. 
Sunderland,  of  Ann  Arbor,  at  the  meeting  of  the  Michigan  Bar  Asso- 
ciation, in  1918.  It  is  published  in  the  Central  Law  Journal,  Vol.  88, 
p.  6;  New  Jersey  Law  Journal,  April,  1919,  p.  102. 

The  subject  is  dealt  with  in  Bulletin  14  of  the  American  Judicature 
Society  of  Chicago,  and  by  Mr.  Thomas  I.  Parkinson  in  his  report 
for  1919,  pp.  3,  8,  and  in  an  able  and  comprehensive  brief,  by 
Prof.  Edwin  M.  Borchard  (of  Tale)  submitted  to  Judiciary  Comm., 
U.  S.  Senate  (65  Cong.,  3  Session)  reprinted  from  Tale  Law  Journal, 
Nov.,  Dec,  1918. 
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1.  It  is  not  proposed  to  extend  the  function  of  a  declaratory 
judgment  to  a  determination  of  the  validity  of  an  Act  of  Con- 
gress. Probably  legislation  conferring  such  power  would  be 
within  the  rule  in  the  Muskrat  case. 

2.  As  to  ordinary  civil  controversies  between  parties  no  such 
objection  arises.  The  function  of  the  declaratory  judgment  is 
to  determine  the  rights  of  parties  to  a  controversy.  In  this 
controversy  they  are  opposing  parties.  The  only  difference 
between  their  attitude  and  that  of  litigants  in  an  ordinary  suit 
is  that  they  wish  the  decision  before  there  has  been  any  violation 
of  the  contract  which  would  authorize  a  suit  for  damages. 

Your  committee  therefore  recommends  for  adoption  the  passage 
of  an  Act  of  Congress  amending  the  Judicial  Code,  by  adding 
after  274c  a  new  section  in  the  language  of  the  English  rule  of 
court  before  quoted,  with  the  addition  of  a  sentence  giving 
authority  to  the  Supreme  Court  to  adopt  rules  for  the  better 
enforcement  and  regulation  of  this  provision.  Probably  the 
latter  section  would  not  be  necessary  were  it  not  for  the  lan- 
guage of  the  act  (Section  914,  U.  S.  Rev.  Stat.)  providing  that  in 
common  law  cases  the  practice  in  the  federal  courts  shall  "con- 
form as  nearly  as  may  be  "  to  the  practice  existing  at  the  time  in 
like  causes  in  courts  of  record  of  the  state  within  which  such 
federal  courts  are  held. 

3.  Appellate  Jurisdiction,  Supreme  Court. 
Students  of  the  decisions  of  the  United  States  Supreme  Court 
are  aware  of  the  questions  that  have  arisen  respecting  the  right 
of  review  and  whether  the  same  should  be  sought  by  writ  of 
error,  by  appeal  or  by  certiorari.  In  view  of  the  liberal  pro- 
visions of  the  Act  of  March  3,  1919,  which  was  drawn  and  the 
passage  of  which  was  recommended  by  this  Association,  it  is 
hoped  that  the  Supreme  Court  will  find  a  way  to  adopt  a  rule  of 
court  which  shall  remove  some  of  the  grievances  complained  of 
in  this  respect.  Until  the  court  has  had  the  opportunity  to  deal 
with  this  subject,  your  committee  is  not  prepared  to  recommend 
legislation." 

'This  act  has  been  applied  by  the  Circuit  Court  of  Appeals  in 
N.  Y.  Life  Co.  V84  Anderson,  263  Fed.  527;  Storgard  vs.  France,  Ibid., 
546. 


Digitized  by 


Google 


498    The  American  Bar  Association  Journal 


4.  Unlawful  Seizures  and  Searches. 

The  subject  of  additional  legislation  making  a  seizure  or  search 
of  papers,  in  violation  of  Amendment  4  of  the  Constitution  of 
the  United  States,  a  penal  offense  has  been  considered.  Your 
committee,  however,  is  of  opinion  that  the  power  of  the  courts 
to  deal  with  this  subject  under  existing  law  is  sufficient  and  is 
not  prepared  to  recommend  additional  legislation. 

5.  Incorporation  for  Foreign  Trade. 

Your  committee  has  had  under  consideration  a  bill  (H.  R. 
7204)  introduced  by  L.  C.  Dyer,  in  reference  to  the  incorporation 
of  persons  engaged  in  foreign  trade,  and  the  rights  of  corpora- 
tions so  formed. 

Your  committee  is  of  opinion  that  the  subject  matter  of  this 
bill  involves  questions  of  national  policy  to  such  an  extent  that 
it  would  be  inappropriate  for  this  committee  to  express  an 
opinion  as  to  the  merits  of  the  bill. 

6.  Formal  Motions. 

Your  committee  has  considered  representations  by  various 
members  of  the  Bar  in  reference  to  the  practice  in  the  Supreme 
Court  whereby  formal  motions  in  which  no  argument  is  per- 
mitted must  be  presented  by  counsel  in  person.  Your  committee 
is  of  opinion  that  the  present  practice  entails  unnecessary  ex- 
pense, inconvenience  and  delay  to  those  members  of  the  bar  of 
the  Supreme  Court  of  the  United  States  who  do  not  reside  in 
Washington,  and  it  recommends  that  a  respectful  request  be  ad- 
dressed to  the  Court  that  the  rules  be  changed  so  that  such 
motions  may  be  presented  by  the  clerk  of  the  court. 

7.  Protection  of  Aliens  in  Their  Treaty  Eights. 
The  attention  of  your  committee  has  been  called  to  the 
various  complaints  that  have  been  made  to  the  United  States 
by  other  nations  that  the  rights  of  the  citizens  of  those  nations 
under  existing  treaties  were  not  sufficiently  protected  by  the  laws 
of  this  country.  The  Association  had  this  subject  under  con- 
sideration at  its  meeting  at  Salt  Lake  City,  in  the  year  1915.    A 
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bill  was  then  pending  in  the  House  of  Representatives  which  was 
introduced  by  Hon.  Richard  Bartholdt.  The  passage  of  this 
bill  with  some  amendments  adopted  by  this  Association  was  then 
recommended  to  Congress.  The  bill  did  not  pass  and  a  similar 
bill  has  been  introduced  in  the  present  Congress. 

We  append  to  this  report  a  copy  of  the  bill  as  recommended  by 
this  Association  in  1915.  It  deals  with  a  very  important  subject 
and  your  committee  is  of  opinion  that  the  subject  matter  of  the 
bill  and  the  recommendation  of  this  Association  in  1915  are 
entitled  to  very  serious  consideration  in  the  pending  Congress. 

8.  Power  of  Judges  in  Trial  op  Jury  Cases. 

Your  committee  was,  at  previous  meetings  of  this  Association, 
instructed  to  oppose  legislation  which  had  been  introduced  in 
Congress  restricting  the  power  of  the  federal  judges  in  the  trial 
of  jury  causes.  The  reasons  for  retaining  the  power  of  the 
courts  in  this  respect  are  so  weighty  and  have  been  so  fully  stated 
in  previous  reports  that  it  is  unnecessary  to  repeat  them  here. 
A  bill  limiting  the  power  of  the  federal  judges  was  introduced 
in  the  present  Congress  (H.  R.  3171)  and  passed  the  House  of 
Representatives.  This  bill  has  been  considered  by  the  Judiciary 
Committee  of  the  Senate  and  has  been  reported  adversely  by 
that  committee.  We  are  informed  that  further  action  in  the 
Senate  is  altogether  improbable.  A  similar  bill  (S.  228)  has 
been  introduced  in  the  Senate  and  been  referred  to  the  Judiciary 
Committee  of  that  body.  Both  bills  were  reported  adversely  to 
the  Senate  April  12, 1920. 

Your  committee  recommends  for  adoption  the  following  reso- 
lutions : 

"Resolved,  That  the  Committee  on  Jurisprudence  and  Law 
Reform  be  instructed  to  bring  to  the  attention  of  Congress  and 
to  request  the  introduction  and  passage  of  a  bill  amending 
Section  28  of  the  Judicial  Code  of  the  United  States,  by  adding 
at  the  end  thereof  the  following  paragraph :  "  In  all  cases  of 
removal  where  the  defendant  is  not  a  resident  of  the  state,  dis- 
trict, or  division  of  the  district,  in  which  suit  is  brought,  the 
District  Court  of  the  United  States  for  the  proper  district  shall 
be  the  one  having  jurisdiction  in  the  district  or  division  thereof 
where  suit  is  brought. 
18 
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"  Resolved,  That  said  committee  be  instructed  to  bring  to  the 
attention  of  Congress  and  to  request  the  introduction  and  pas- 
sage of  a  bill  amending  the  Judicial  Code  of  the  United  States 
by  inserting,  after  Section  274  C  thereof,  a  new  section,  to  be 
numbered  274  D,  as  follows : 

" '  No  action  or  proceeding  shall  be  open  to  objection,  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  court  may  make  binding  declarations  of  right 
whether  any  consequential  relief  is  or  could  be  claimed  or  not. 

" c  The  Supreme  Court  may  adopt  rules  for  the  better  (enforce- 
ment and  regulation  of  this  provision/  " 

All  of  which  is  respectfully  submitted. 

Everett  P.  Wheeler, 
Henry  W.  Taft, 
Thomas  J.  O'Donnell, 
Henry  B.  F.  Macfarland, 
J.  6.  Slonecker, 
Robert  P.  Shick, 
Randolph  Barton,  Jr. 


AN  ACT 
For  the  Better  Protection  op  Aliens  and  for  the  Enforce- 
ment of  Their  Treaty  Rights. 

Section  1.  Be  it.  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Congress  assembled, 
That  the  President  of  the  United  States  be  authorized  to  direct 
the  Attorney-General,  in  the  name  and  behalf  of  the  United 
States,  to  file  a  bill  in  equity  in  the  proper  district  court  of  the 
United  States  against  any  person  or  persons  threatening  to  vio- 
late the  rights  of  a  citizen  or  subject  of  a  foreign  country  secured 
to  such  citizen  or  subject  by  treaty  between  the  United  States  and 
such  foreign  country;  and  that  this  provision  shall  apply  to  acts 
threatened  by  state  officers  under  the  alleged  justification  of  a 
law  of  the  legislature  of  the  state  in  which  such  acts  are  to  be 
committed. 

Jurisdiction  is  hereby  given  to  the  proper  district  courts  to 
maintain  such  action. 

The  costs  in  such  case,  if  awarded  against  the  complainant  and 
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the  United  States,  shall  be  paid  by  order  of  the  Secretary  of  State 
out  of  the  contingent  fund  of  the  State  Department. 

Sec.  2.  That  whenever  an  action,  civil  or  criminal,  is  brought 
in  a  state  court  against  a  citizen  or  subject  of  a  foreign  country 
to  enforce  an  act  passed  by  the  legislature  of  such  state,  >*hich 
is  deemed  by  the  President  to  violate  the  rights  of  such  citizen  or 
subject  of  a  foreign  country,  secured  to  him  by  treaty  between 
the  United  States  and  such  foreign  country,  it  shall  be  lawful 
for  the  Attorney-General  of  the  United  States,  at  any  time 
before  a  hearing  or  trial  upon  the  merits  in  such  state  court,  to 
file  an  intervening  petition  for  removal  of  said  cause  to  the 
proper  district  court  of  the  United  States. 

Upon  the  filing  of  such  petition  removal  shall  take  place  in 
accordance  with  the  procedure  in  other  cases  for  which  removal 
is  provided  in  the  statutes  of  the  United  States,  so  far  as  the 
same  is  applicable,  except  that  the  Attorney-General  shall  not 
be  required  to  file  a  bond  for  costs.  The  District  Court  of  the 
United  States  is  hereby  authorized  to  make  an  order  for  costs 
against  the  United  States  in  case  the  cause  shall  prove  to  have 
been  improperly  removed,  to  be  paid  by  the  Secretary  of  State, 
as  in  Section  1  of  this  act.  Upon  the  filing  in  the  proper  district 
court  of  the  United  States  the  cause  shall  duly  proceed  to  trial, 
and  the  United  States  as  intervenor  shall  be  permitted  to  sub- 
mit evidence  and  to  be  heard  by  counsel  duly  authorized,  and  the 
cause  shall  accordingly  proceed  to  judgment,  and  shall  be  sub- 
ject to  review  as  other  cases  arising  under  the  laws  and  Consti- 
tution of  the  United  States. 

Sec.  3.  That  any  act  committed  in  any  state  or  territory  of 
the  United  States  in  violation  of  the  rights  of  a  citizen  or  sub- 
ject of  a  foreign  country,  secured  to  such  citizen  or  subject  by  a 
treaty  between  the  United  States  and  such  foreign  country,  which 
act  constitutes  a  crime  under  the  laws  of  such  state  or  territory, 
shall  constitute  a  crime  against  the  peace  and  dignity  of  the 
United  States,  punishable  in  like  manner  as  in  the  courts  of  said 
state  or  territory  within  the  period  limited  by  the  laws  of  such 
state  or  territory,  and  may  be  prosecuted  in  the  courts  of  the 
United  States,  and,  upon  conviction,  the  sentence  executed  in 
like  manner  as  sentences  upon  convictions  for  crimes  under  the 
laws  of  the  United  States. 
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Sec.  4.  That  the  President  of  the  United  States  is  hereby  ex- 
pressly authorized  to  use  the  marshals  of  the  United  States  and 
their  deputies  to  maintain  the  peace  of  the  United  States  when 
violated  by  the  commission  of  such  acts  as  are  denounced  in  the 
preceding  section ;  and  should,  in  his  judgment,  the  circumstances 
demand  it,  he  is  empowered  to  use  the  army  and  navy  for  the 
same  purpose. 
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REPORT 

OF  THE 

SPECIAL  COMMITTEE  ON  LEGISLATIVE  DRAFTING. 

{To  be  presented  at  the  meeting  of  the  American  Bar  Association, 
at  8t  Louis,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

In  its  first  report,  submitted  at  Montreal  in  1913,  the  Special 
Committee  on  Legislative  Drafting  asked  the  American  Bar  Asso- 
ciation to  lend  its  influence  and  aid  toward  the  work  of  bringing 
together  material  that  might  be  of  use  in  the  drafting  of  statutes. 
It  declared  that  "  the  object  to  be  aimed  at  ultimately  would  be 
the  production  of  something  like  a  legislative  manual  or  code, 
a  collection  of  directions  or  suggestions  to  draftsmen,  and  of 
model  clauses  for  constantly  recurring  statutory  provisions  and 
problems,"  and  that  "  as  a  preliminary  part  of  the  work,  some 
systematic  plan  of  topics  should  be  agreed  upon  for  further 
elaboration." 

A  tentative  plan  was  presented  with  that  report,  and  the 
report  which  was  submitted  at  Boston  in  1919  presented, a 
revised  plan  or  syllabus,  arranging  systematically  the  points  or 
topics  that  appeared  to  the  committee  to  be  common  to  statutes 
in  general,  irrespective  of  the  particular  subject  of  legislation. 
In  the  intervening  years  the  committee  had  from  time  to  time 
submitted  studies  of  particular  subjects  pertaining  to  drafting, 
such  as  the  language  and  arrangement  of  statutes,  administrative 
regulations,  provisions  for  licensing,  and  so  forth. 

Upon  a  full  consideration  of  the  work  done  in  the  past,  and  of 
future  prospects,  your  committee  has  reached  the  conclusion,  that 
the  purpose  which  it  had  originally  in  mind,  namely  the  building 
up  of  a  body  of  principles  for  the  assistance  of  draftsmen,  can 
at  the  present  time,  and  with  the  means  at  its  disposal,  be  served 
best  by  making  available  in  appropriate  form  the  material  which 
has  thus  far  been  collected  under  its  supervision.  While  this 
would  fall  short  of  a  complete  presentation  of  all  the  matter  that 
should  ultimately  go  to  make  up  a  drafting  manual,  it  is  also 
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true  that,  with  a  continually  growing  body  of  material,  exhaus- 
tiveness  is  in  any  event  out  of  the  question.  The  ideal  manual 
must  be  the  result  of  accretion  and  of  the  accumulated  experience 
of  many  draftsmen. 

It  is  therefore  proposed  that  the  revised  syllabus  submitted  in 
1919  serve  as  the  batis  of  your  committee's  final  report,  and 
that  so  far  as  practicable  the  available  material  be  arranged 
under  the  heads  here  indicated. 

The  material  would  fall  under  three  groups:  First,  concise 
practical  drafting  rules,  suggested  and  supported  by  the  past 
experience  of  legislation  and  of  statutory  construction;  second, 
legislative  precedents,  illustrating  how  typical  problems  have  been 
actually  handled  in  the  practice  of  American  and  English  legis- 
lation ;  and,  third,  provisions  available  as  standing  clauses,  e.  g., 
as  part  of  a  model  statutory  construction  act,  or  of  an  admin- 
istrative code. 

If  this  can  be  accomplished,  there  will  be  at  least  the  skeleton 
of  the  eventual  manual  which  can  be  added  to  and  fitted  out  by 
practical  draftsmen.  The  systematization  of  the  material  would 
tend  to  ensure  more  effectual  cooperation,  and  would  facilitate 
reference.  To  this  extent,  at  least,  there  would  be  a  contribu- 
tion to  the  cause  of  legislative  drafting. 

Your  committee  requests  that  it  be  continued  for  the  purpose 
of  preparing  such  a  final  report. 

It  recommends  the  adoption  of  the  following  resolution: 

"  Resolved,  That  the  Special  Committee  on  Legislative  Draft- 
ing be  continued  and  directed  to  prepare  a  final  report  in  with 
the  suggestions  of  the  Teport  submitted  at  this  meeting,  and 
that  it  submit  such  report  to  this  Association." 

Eespectfully  submitted, 

William  Draper  Lewis, 
Henry  C.  Hall, 
Ernst  Preund, 
Samuel  Williston, 
Thomas  I.  Parkinson. 


Digitized  by 


Google 


Patent,  Trade-Mark  and  Copyright  Law    505 


REPORT 

OF  THE 

SECTION  ON  PATENT,  TRADE-MARK  AND  COPYRIGHT  LAW. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

Since  the  last  annual  meeting  the  Patent,  Trade-Mark  and 
Copyright  Section,  through  its  officers,  has  been  active  in  obtain- 
ing, so  far  as  possible,  the  consensus  of  opinion  on  various  mat- 
ters relating  to  the  protection  of  industrial  properties  and  espe- 
cially because  of  changing  conditions  incident  to  after  effects 
of  the  World  War. 

The  more  important  of  these  subjects  related  to : 

First — The  increase  in  the  force,  salaries  and  equipment  of 
the  Patent  Office; 

Second. — The  separation  of  the  Patent  Office  from  the  Depart- 
ment of  the  Interior; 

Third. — Compensation  for  infringement  of  Patents; 

Fovaih. — The  temporary  extension  of  time  for  filing  applica- 
tions for  letters  patent  or  taking  action  in  the  United  States 
Patent  Office  with  respect  thereto,  for  the  reviving  and  rein- 
statement of  letters  patent  and  for  other  purposes; 

Fifth. — The  empowering  of  the  Federal  Trade  Commission, 
to  accept  assignment  of,  or  other  rights  or  powers  under,  to  issue 
or  refuse  to  issue  licenses  under,  to  encourage  the  use  and  appli- 
cation of  inventions,  patents  and  patent  rights  deemed  to  be  of 
advantage  to  the  public  when  tendered  to  it  by  employees  of 
the  various  departments  or  other  establishments  of  the  govern- 
ment or  by  other  individuals  or  agencies. 

Sixth. — A  single  Court  of  Patent  Appeals. 

The  chairman  of  the  Patent  Section  has  written  letters  to 
leading  attorneys  engaged  largely  in  the  practice  of  patent, 
trade-mark  and  copyright  law  and  others,  whether  members  of 
this  Association  or  not,  with  a  view  of  ascertaining  the  consensus 
of  opinion  on  these  important  subjects;  concurring  with  the 
large  majority  of  replies  thereto  he  recommends : 
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First. — Thiat  this  Association  approve  the  Nolan  Bill  provid- 
ing for  the  increase  in  force,  salaries  and  equipment  of  the 
Patent  Office  as  it  appears  in  the  Nolan  House  of  Representa- 
tives Bill  No.  11984,  as  passed  by  the  United  States  Senate  on 
June  4,  1920,  now  awaiting  concurrence  by  the  House. 

Second. — That  the  American  Bar  Association  at  this  time  take 
no  action  relative  to  the  separation  of  the  Patent  Office  from  the 
Department  of  the  Interior. 

Third. — That  as  the  present  statutes  of  the  United  States,  as 
interpreted  by  the  Supreme  Court,  the  Courts  of  Appeals  and 
the  Trial  Courts  are  entirely  adequate  to  afford  compensation 
to  a  patent  owner  for  the  infringement  of  his  patent,  the  Ameri- 
can Bar  Association  make  no  recommendation  concerning  the 
other  matters  referred  to  herein  including  the  single  Court  of 
Patent  Appeals. 

The  consensus  of  opinion  of  inventors,  manufacturers  both 
large  and  small,  of  patent  law  and  other  legal  associations,  of 
associations  of  manufacturers,  mechanical,  electrical,  civil,  min- 
ing, metallurgical  and  chemical  engineers  as  well  as  the  public 
generally,  is  to  so  increase  the  force,  salaries  and  equipment  of 
the  United  States  Patent  Office  as  to  enable  matters  before  it  to 
be  properly,  promptly  and  efficiently  handled  at  all  times.  This 
cannot  be  done  in  view  of  the  limited  purchasing  power  of 
money,  on  salaries  fixed  many  years  ago,  or  without  substantial 
increase  in  the  office  force,  and  anything  that  can  be  done  to 
assist  in  having  finally  passed  the  Nolan  House  of  Representa- 
tives Bill  No.  11984  (known  as  the  Nolan  Bill)  as  passed  by 
the  Senate  June  4,  1920,  should  be  done. 

The  chairman  of  the  Patent  Section  who  is  also  chairman  of 
the  legislative  committee  of  the  Patent  Law  Association  of 
Chicago,  has  appeared  for  the  last  mentioned  association  before 
the  Senate  Committee  and  done  all  he  could  in  co-operation  with 
numerous  other  organizations  to  secure  the  passage  of  this  Nolan 
Bill  so  far  as  it  relates  to  the  increase  in  the  force,  salaries  and 
equipment  of  the  Patent  Office. 

Of  those  who  have  answered  the  questionnaire  of  the  chairman 
of  the  patent,  trade-mark  and  copyright  section,  a  very  large 
majority  are  decidedly  against  the  separation  of  the  Patent  Office 
from  the  Department  of  the  Interior ;  against  any  changes  in  the 
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present  statutes  as  to  the  compensation  for  infringement  of 
patents;  and  against  establishing  a  single  Court  of  Patent 
Appeals. 

In  conformity  to  the  large  majority  of  responses  to  an  ex- 
tended inquiry,  the  chairman  of  the  patent,  trade-mark  and 
copyright  section  recommends  that  it  is  inadvisable  to  press  any 
legislation  for  the  establishment  of  a  single  Court  of  Patent  Ap- 
peals for  the  reasons  stated  in  the  reports  of  this  Association  on 
patent,  trade-mark  and  copyright  law  at  the  annual  meetings  in 
1918  and  1919,  respectively. 

The  Patent  Law  Association  of  Chicago,  at  a  largely  attended 
meeting  held  in  January,  1920,  after  a  very  full  discussion, 
unanimously  voted  against  recommending  the  establishment  of 
a  single  Court  of  Patent  Appeals. 

The  report  of  the  committee  of  the  Patent  Law  Association 
of  Chicago  concerning  the  establishment  of  a  Court  of  Patent 
Appeals,  which  was  adopted  unanimously  by  that  association, 
is  of  the  same  general  tenor  as  that  contained  in  the  report  of 
the  patent,  trade-mark  and  copyright  committee  of  this  associa- 
tion for  the  year  1919,  except  that  it  goes  more  fully  into  detail 
concerning  the  reasons  why  such  a  special  court  is  not  expedient. 

Since  the  adoption  by  this  association  of  a  new  constitution 
and  by-laws  suggested  by  the  committee,  the  chairman  of  the 
Patent,  Trade-Mark  and  Copyright  Section,  in  co-operation  with 
the  secretary  and  various  members  of  the  section  has  drafted 
and  will  submit  to  the  section  a  set  of  by-laws  authorized  by  the 
new  constitution  and  by-laws  of  the  American  Bar  Association. 
These  are  in  general  conformity  with  the  proposed  uniform  by- 
laws of  the  various  sections  drafted  by  a  committee  appointed 
for  that  purpose. 

Respectfully  submitted. 

Wallace  B.  Lane,  Chairman. 
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REPORT 

OF  THE 

COMMITTEE  ON  PUBLICITY. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

The  Committee  on  Publicity  reports  that  it  has  been  actively 
engaged  through  its  Chairman  in  the  performance  of  its  duties. 
The  Chairman  and  Mr.  James  C.  Marriott,  of  New  York  City, 
who  has  been  engaged  by  the  Committee  to  aid  it  at  the  meetings 
in  securing  the  transmission  of  information  to  the  press,  attended 
at  the  request  of  the  Executive  Committee  its  meetings  at 
Philadelphia  in  January  and  Chicago  in  April,  and  secured  and 
furnished  to  the  local  press  and  the  principal  press  agencies 
information  of  public  interest  concerning  the  activities  of  the 
Executive  Committee  at  its  meetings. 

Information  of  the  action  of  the  April  meeting  of  the  Execu- 
tive Committee  was  also  furnished  to  the  various  periodicals, 
numbering  about  1300,  upon  the  Committee's  mailing  list,  so  that 
this  information,  and  especially  that  in  respect  to  the  annual 
meeting  of  the  Association  in  St.  Louis  in  August,  1920,  might 
be  widely  distributed. 

The  Chairman  of  the  committee  advised  the  Chairmen  of  all 
other  committees  of  the  readiness  of  this  committee  to  distribute 
proper  information  to  the  press. 

Mr.  Marriott  has  been  engaged  to  attend  and  perform  his 
usual  duties  at  the  annual  meeting  of  the  Association  in  St. 
Louis. 

Charles  A.  Boston,  Chairman. 
June  2,  1920. 
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REPORT 

OF  THE 

COMMITTEE  ON  UNIFORM  JUDICIAL  PROCEDURE. 

{To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

Kecommendations. 

(1)  That  every  member  of  the  Bar  Association  shall  imme- 
diately communicate  with  his  Senators  and  Congressmen  request- 
ing a  prompt  report  of  S.  1214  from  the  Committee  on  the 
Judiciary  of  the  Senate  without  any  material  amendments, 
immediately  after  Congress  reconvenes.  A  majority  is  assured. 
It  is  only  necessary  for  the  committee  to  report. 

(2)  That  such  State  Bar  Associations  as  have  not  already  done 
so,  be  respectfully  requested  to  create  State  Committees  with  a 
central  Chairman  and  a  member  from  each  Congressional  District 
to  cooperate  with  your  committee  in  carrying  out  the  instructions 
of  this  Association.  A  form  of  the  resolution  will  be  found  as  an 
appendix  hereto. 

(3)  That  this  committee  be  continued. 

Beport. 

We  reported  last  year  that  the  bill  (S.  1214)  had  been  intro- 
duced in  the  Senate  by  Senator  Prank  B.  Kellogg,  waa  referred 
to  the  Committee  on  the  Judiciary  and  in  turn  was  referred  to  a 
sub-committee  of  three  composed  of  Senators  Colt,  (Chairman) 
Dillingham  and  Thomas  J.  Walsh,  of  Montana.  No  action  had 
been  taken  at  the  date  of  the  preparation  of  this  report 
(June  1) .  For  the  benefit  of  the  Association,  it  should  be  stated 
that  Senators  Colt  and  Dillingham  kindly  expressed  themselves 
as  favoring  the  bill.  Senator  Walsh  expressed  himself  as  being 
opposed  to  it.  A  majority  of  the  Judiciary  Committee  and  a 
majority  of  the  Senators  are  in  favor  of  it  The  earnest  and  sus- 
tained efforts  of  your  committee,  supported  by  the  most  influen- 
tial, industrial  and  commercial  organizations  a$  well  as  lawyers 
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and  judges  of  national  reputation,  have  been  unavailing.  Many 
State  Bar  Associations  in  formal  resolutions  have  requested  the 
committee  to  report.  A  copy  of  the  resolution  adopted  by  the  Bar 
Associations  of  Illinois  and  Virginia  will  be  found  as  an  appendix 
to  this  report.  The  State  Bar  Association  of  Georgia  also  adopted 
it  in  substantially  the  same  form.  No  doubt  other  State  Bar 
Associations,  whose  annual  conventions  will  be  held  after  June  1, 
will  take  similar  action.  The  way  to  bring  about  the  pas- 
sage of  the  bill  is  to  respectfully  but  earnestly  impress  upon  the 
Senate  that  the  judges  and  lawyers  expect  a  report.  It  is  diffi- 
cult to  believe  that  the  request  will  not  be  respected. 

The  bill  was  favorably  reported  in  1917  but  too  late  for  action 
at  that  session.  The  names  of  the  few  Senators  who  opposed  it 
are  given  in  "  Appendix  B."  The  personnel  of  the  present  Senate 
Judiciary  Committee  is  as  follows : 

Senators  Knute  Nelson,  of  Minnesota. 

William  P.  Dillingham,  of  Vermont. 

Frank  B.  Brandegee,  of  Connecticut. 

William  E.  Borah,  of  Idaho. 

Albert  B.  Cummins,  of  Iowa. 

Le  Baron  B.  Colt,  of  Rhode  Island. 

Thomas  Sterling,  of  South  Dakota. 

Albert  B.  Fall,  of  New  Mexico. 

George  W.  Norris,  of  Nebraska. 

Frank  B.  Kellogg,  of  Minnesota. 

Charles  A.  Culberson,  of  Texas. 

Lee  S.  Overman,  of  North  Carolina. 

James  A.  Reed,  of  Missouri. 

Henry  F.  Ashurst,  of  Arizona. 

John  K.  Shields,  of  Tennessee. 

Thomas  J.  Walsh,  of  Montana. 

Hoke  Smith,  of  Georgia. 

William  H.  King,  of  Utah. 

Other  Stkong  Support. 

Other  circumstances  surrounding  the  present  session  of  Con- 
gress are  favorable.  The  President  and  the  attorney-general  both 
favor  the  legislation.  The  commendation  of  the  President  is 
quoted  in  "Appendix  B"  to  this  report.     Attorney-General 
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Palmer  was  a  member  of  the  Pennsylvania  Committee  advocating 
the  passage  of  the  bill.  Former  Attorney-General  McReynolds  ad- 
vocated the  bill  in  his  official  report,  and  former  Attorney-General 
Gregory  wrote  to  Senator  Overman  of  the  Judiciary  Committee, 
the  patron  of  the  bill  in  the  last  session,  commending  it  and 
seeking  its  passage.  Chairman  Volstead  of  the  House  Judiciary 
Committee  is  a  strong  advocate  of  the  bill.  It  is  believed  that 
this  committee  will  again  vote  unanimously  in  favor  of  it  after 
it  passes  the  Senate.  The  House  favors  it  by  a  large  majority. 
Senator  Nelson,  the  Chairman  of  the  Senate  Judiciary  Com- 
mittee, has  always  favored  the  bill.  Both  Senators  Overman  and 
Culberson,  the  senior  minority  members,  have  been  patrons  of 
the  bill,  Senator  Culberson's  letter  to  the  committee  was  pub- 
lished in  last  year's  report. 

One  Keason  fob  Delay. 

Legislative  conditions  in  1920  at  Washington  have  not  mate- 
rially changed.  Senators  who  favored  the  measure  and  have 
frankly  so  expressed  themselves  to  the  great  encouragement  of 
your  committee,  have  been  good  enough  to  promise  to  give  imme- 
diate attention  upon  the  reconvening  of  Congress.  They  have  felt 
obliged  to  devote  their  time  to  special  public  matters  confided  to 
their  individual  care  to  the  extent  that  they  have  not  been  able 
to  give  this  bill  the  attention  hoped  for.  Otherwise  it  is  believed 
the  bill  would  have  been  reported  out  and  passed  regardless  of  a 
certain  opposition  that  has  always  been  and  always  will  be 
opposed  to  it. 

Senator  Kellogg  in  Charge. 

Honorable  Frank  B.  Kellogg  of  Minnesota  kindly  consented  to 
take  charge  of  the  bill  and  introduced  it  at  the  present  session  of 
the  Senate.  It  is  proposed  that  it  shall  be  passed  by  the  Senate 
and  go  to  the  House  as  a  Senate  bill  where  it  would  be  enacted 
without  delay.  As  we  said  last  year,  and  wish  to  repeat,  Senator 
Kellogg  has  always  been  deeply  interested  in  promoting  the 
Administration  of  justice  and  particularly  in  the  scientific  simpli- 
fication of  procedure  through  a  system  of  Kules  of  Court.  The 
historic  Montreal  meeting  of  the  Association,  with  Lord  Haldane 
as  the  chief  guest,  was  held  during  his  presidency  of  the  Associ- 
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ation.  The  Committee  on  Uniform  Judicial  Procedure  was  cre- 
ated under  the  administration  of  Senator  Kellogg.  The  first 
"Interstate  Conference  of  Judges "  (now  the  Judicial  Section) 
ever  assembled  in  America  was  also  held  during  the  Montreal 
meeting.  Your  committee  under  these  circumstances  repeats  its 
request  that  there  shall  be  forthcoming  an  earnest  and  active  sup- 
port of  Senator  Kellogg  by  the  Bench  and  Bar  by  calling  upon 
their  Senators  and  Representatives  to  cause  the  bill  to  be  reported 
favorably  from  the  Senate  Judiciary  Committee  without  delay. 

Aid  of  State  Bab  Associations. 

Your  committee  is  deeply  gratified  to  be  able  to  report  the 
assistance  and  sympathy  it  is  receiving  from  State  Bar  Associa- 
tions. Many  of  them  have  adopted  the  resolution  first  passed  by 
the  Pennsylvania  Bar  Association  in  1915  (Appendix  C)  creat- 
ing a  committee  of  one  member  from  each  Congressional  District 
with  a  central  chairman.  These  state  committees  co-operate  en- 
thusiastically and  patriotically  and  make  it  possible  to  present 
personally  to  a  greater  portion  of  the  Bar  the  merits  of  the  effort 
to  modernize  the  procedure  of  the  courts  and  make  possible  a 
a  greater  certainty  of  justice  in  America.  It  is  believed  that  far 
better  results  can  be  obtained  in  this  way  in  inspiring  a  greater 
individual  participation ;  in  showing  the  great  merit  of  uniformity 
of  procedure  and  interpretation  as  well  as  of  law,  and  in  impress- 
ing upon  Congress  the  time-honored  truth  that  "justice  is  the 
greatest  interest  of  man  on  earth  "  and  that  its  proper  admini- 
stration ought  to  be  a  first,  instead  of  a  last  consideration  on  the 
part  of  the  Legislative  Department  of  Government. 

As  our  efforts  at  Washington  must  continue  another  year,  your 
committee  again  sets  down  some  familiar  facts. 

The  Purpose  op  the  Bill. 

The  exact  words  of  the  bill  will  be  found  in  "Appendix  A"  to 
this  report.  It  is  the  same  bill  that  has  been  introduced  regularly 
for  nine  years. 

The  purpose  and  effect  of  the  bill  is  to  give  to  the  Supreme 
Court  of  the  United  States  the  authority  to  make  rules  governing 
the  entire  procedure  in  cases  at  law  to  the  same  extent  that  it 
now  has  power  to  regulate  the  procedure  in  equity  and  admiralty 
and  the  bankruptcy  courts.   Nothing  novel  is  involved. 
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The  Only  Legislation  Needed.    The  Bench  and  Bak 
Will  Do  the  Eest. 

This  short  bill  is  all  the  legislation  at  present  required.  To 
the  student  and  the  thoughtful  man  it  is  the  key  that  will  unlock 
the  door  to  a  new  era  of  scientific  judicial  relations.  It  will  set 
the  judges  and  lawyers  free  to  perfect  the  machinery  of  the  courts 
for  which  they  are  held  solely  responsible  by  laymen.  It  is  the 
principle  adopted  by  England  more  than  fifty  years  ago.  The 
united  Bench  and  Bar  will  cooperate  in  first  constructing  and 
then  in  gradually  perfecting  a  simple,  correlated,  scientific  system 
of  rules  of  procedure  and  practice  in  lieu  of  the  present  com- 
plicated "  federal  practice."  It  is  intended  that  this  system  of 
rules  shall  embrace  all  the  merits  and  none  of  the  vices  of  both 
the  "  common  law  "  and  "  code  "  pleading.  Its  merit  will  be  a 
patriotic  effort  to  administer,  instead  of  impeding  justice,  by 
the  lawyer  who  is  now  sworn  to  uphold  all  procedural  statutes,  al- 
though they  obstruct  justice.  This  is  really  the  crux  of  the  plan, 
for  judicature  would  then  command  the  aid  and  sympathy  of  the 
lawyers  instead  of  an  enforced  hostility.  Moreover,  the  criticism 
of  laymen  would  be  directed  in  a  harmless  manner  to  a  personally 
responsible  and  responsive  agency,  ready  to  afford  instant  relief 
against  procedural  hardships.  The  Judge  would  solve  procedural 
difficulties  by  seeing  to  it  that  the  case  is  brought  speedily  to 
issue  on  its  merits  through  timely  amendments  to  the  pleadings  as 
recommended  or  as  may  appear  necessary.  This  is  the  way  it 
has  always  been  done  in  admiralty  and  is  now  done  in  equity  and 
no  reason  has  been  shown  why  it  should  not  be  also  done  on  the 
law  side,  except  the  one  given  by  a  Senator  that  learning  the  new 
system  might  inconvenience  someone! 

The  Obigin  and  End  of  Conformity  (S.  8914  E.  S.). 
It  will  be  helpful  to  be  mindful  of  the  history  and  evolution  of 
the  present  federal  practice.  The  idea  of  conforming  to  the  prac- 
tice of  each  state,  we  are  told  by  the  Supreme  Court,  (Bk.  vs.  Hal- 
stead,  10  Wheat.  51-59,  6  L.  ed.  264,  265)  was  induced  by  the 
mistaken  theory  that "  state  systems  then  in  actual  operation,  well 
known  and  understood  and  the  propriety  and  expediency  of  adopt- 
ing which  they  would  well  judge  of  and  determine,"  would  con- 
tinue.   Constant,  unscientific  legislation  finally  created  a  condi- 


Digitized  by 


Google 


514   The  American  Bar  Association  Journal 

tion  that  caused  the  Supreme  Court  to  declare  that,  "  To  conform 
to  such  statutes  of  a  state  would  unnecessarily  encumber  the  ad- 
ministration of  the  law  as  well  as  tend  to  defeat  the  ends  of  Jus- 
tice in  the  national  Tribunals."  (Bk.  vs.  Halstead,  Supra.) 
Thereupon  followed  legislative  amendments  and  judicial  rules 
until  (Mexican  Ey.  Co.  vs.  Pinckney,  149  U.  S.  205,  7)  an  entire 
control  of  the  procedure,  after  the  judgment  is  entered,  and  fifty- 
odd  notable  exceptions  to  conformity  (See  Appendix  E)  have 
created  a  new  and  distinct  body  of  unrelated  procedure  known 
as  "  federal  practice."  To  the  average  lawyer  it  is  Sanskrit;  to 
the  experienced  federal  practitioner  it  is  is  monopoly;  to  the 
author  of  text  books  on  federal  practice  it  is  a  golden  harvest. 

A  Reply  to  Certain  Objections. 

While  objections  are  rare,  it  will  serve  a  useful  purpose  to  make 
reply  to  the  few  offered  in  the  Senate  to  the  Bar  Association's 
program. 

One  objection,  was  to  any  change  in  the  federal  or  state  prac- 
tice at  ail  because  some  lawyers  might  be  inconvenienced  in  having 
to  learn  a  new  system.  The  answer  is  that  the  lawyers  have  not 
sunk  so  low  that  they  would  put  their  personal  comfort  or  advan- 
tage or  even  their  lives  ahead  of  the  sacred  duty  of  assuring  a  rea- 
sonable certainty  of  justice  or  of  improving  their  noble  and  re- 
sponsible profession.  Viewing  it  in  a  lighter  sense,  it  as  if  one 
rebelled  against  the  laws  of  sanitation  because  of  the  trouble  of 
taking  a  bath.  The  bankers  have  accepted  and  are  profiting  by  a 
complete  reorganization  of  their  business.  Lawyers  have  suffi- 
ciently demonstrated  that  they  are  equally  as  patriotic. 

Thebe  Will  Be  Little  to  Leabn. 

The  second  objection  was  that  the  small  practitioner  and  the 
country  lawyer  could  not  afford  to  learn  the  new  system  for  the 
few  cases  he  would  command.  This  connotes  a  spirit  of  selfish- 
ness and  lack  of  patriotism  unjust  to  the  lawyers  of  small  prac- 
tice, who  have  always  stood  for  the  best  in  American  life  and  its 
advancement  because  they  had  the  time  as  well  as  the  disposition 
to  give  thought  to  purely  public  matters.  Their  voice  has  been 
oftener  heard  upon  the  Hustings  than  that  of  any  other  vocation. 
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But  the  objection  will  be  accepted  with  a  grain  of  humor  by  ac- 
tive practitioners  in  the  Admiralty,  Bankruptcy  and  Equity 
Courts.  There  will  be  but  little  to  learn  in  the  simple  correlated 
system  of  rules  that  will  be  prepared  by  the  United  States  Su- 
preme Court  with  the  aid  and  suggestions  of  lawyers  and  judges. 
Moreover,  all  classes  of  lawyers  will  start  upon  the  same  level  and 
all  will  have  had  an  opportunity  to  participate  in  its  preparation 
and  thus  become  familiar  at  first  hand  with  its  every  detail.  The 
objection  is  likewise  a  reflection  upon  the  ability  or  the  good  inten- 
tion of  America's  Great  Tribunal.  There  will  be  no  technicalities 
and  no  pitfalls  to  avoid.  The  Statute  expressly  provides  thai  the 
Supreme  Court  shall  see  to  that  The  English  did  it  in  1873  with- 
out inconvenience  and  to  their  great  satisfaction.  There  will  be 
few  to  deny  that  American  lawyers  can  do  as  much,  even  though 
they  be  inconvenienced.  American  lawyers  and  judges  have  been 
so  long  harassed  by  a  technical  and  difficult  court  procedure^ 
that  requires  intense  study  and  great  familiarity,  that  some  have 
lost  all  sense  of  the  possibility  of  a  perfectly  simple  procedure. 

The  Small  Practitioner  Will  Profit. 

But  it  is  manifest  that  the  small  practitioner  will  be  substan- 
tially benefited  because,  with  a  uniform  system  of  simple  court- 
made  rules,  he  will  find  the  door  of  no  federal  court  closed  in  his 
face  and  will  no  longer  need  the  association  of  one  of  the  expert 
federal  court  practitioners  now  found  at  every  Bar.  They  will 
start  in  together  with  the  new  system.  It  is  the  experts  who 
would  be  expected  to  oppose  this  bill  upon  selfish  grounds  but 
they  have  been  too  patriotic  to  do  it.  The  objection  is  as  unworthy 
as  it  is  unfounded  because  it  places  the  small  practitioner  in  the 
attitude  of  being  willing  to  defeat  improvement  in  the  administra- 
tion of  justice  for  the  sake  of  his  personal  convenience  or  profit, 
as  has  been  pointed  out,  a  sentiment  that  we  feel  assured  will  be 
promptly  repudiated  when  brought  to  their  attention. 

Uniformity  Will  Be  Made  Possible  and  Attractive. 

Another  objection  is  that  attention  was  first  directed  to  the 
improvement  of  the  procedure  of  the  federal  courts  instead  of  to 
that  of  the  state  courts.  It  is  obvious  that  the  federal  courts  were 
first  given  consideration  by  the  Bar  for  profoundly  logical  reasons 
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that  will  now  be  set  out.  (a)  The  conceded  failure  of  the  efforts 
of  the  federal  courts  to  conform  to  the  practice  of  the  state  courts 
(Bank  vs.  Halstead,  Supra)  demonstrated  thfe  necessity  for  a 
change,  (b)  A  second  and  greater  reason  is  that  a  simple  scien- 
tific correlated  system  of  rules,  such  as  will  be  prepared  and 
promulgated  by  the  Supreme  Court  of  the  United  States  for  use 
in  the  federal  district  courts,  will  prove  an  attractive  model  for 
the  respective  states  to  adopt  for  their  courts. 

The  Benefits  to  Be  Derived. 
The  benefits  to  be  derived  from  this  course  may  be  summed 
up  as  follows,  viz. :  (1)  A  modernized,  simplified,  scientific,  corre- 
lated system  of  federal  procedure  meeting  the  approval  of  the 
Federal  Supreme  Court  and  participated  in  by  the  judges  and 
lawyers.  (2)  The  improvement  of  state  court  procedure  through 
the  adoption  of  the  federal  system  as  a  model.  (3)  The  possi- 
bility and  the  probability  of  state  uniformity  through  the  same 
course.  (4)  The  institution  of  court  rules  in  lieu  of  the  statutory 
or  common  law  procedure  or  common  law  procedure  modified  by 
statute,  and  (5)  the  foundation  for  fixed  interstate  judicial  re- 
lations, as  permanent  and  correlated  as  interstate  commercial 
relations.  (6)  The  advantage  of  the  personal  participation  of 
the  lawyers  and  judges  in  the  creation  and  gradual  perfecting  of 
a  scientific  system  of  rules.  (7)  The  certainty  of  immediately 
detecting  an  imperfection  and  the  promptness  with  which  it  can 
be  corrected.  (8)  The  doing  away  with  the  longtime  now  nec- 
essary for  the  simplest  relief  at  the  hands  of  Congress  because 
of  the  multitude  of  other  business  pressing  for  attention  upon 
that  great  body  of  statesmen.  (9)  The  doing  away  with  the  force 
of  law  now  possessed  by  every  procedural  statute  and  the  substitu- 
tion therefor  of  a  system  of  flexible  judge-made  rules,  not  liable 
to  reversible  error  if  justice  be  done  by  the  judgment  entered. 
(10)  It  is  the  only  way  that  nation-wide  uniformity  is  possible, 
and  yet  not  compulsory,  the  psychology  of  which  is  important 
where  state  pride  is  an  element.  (11)  It  will  awaken  a  keen  sense 
of  responsibility  and  a  new  and  an  unselfish  participation  on  the 
part  of  the  members  of  the  Bench  and  Bar.  (12)  It  will  create 
an  equable  division  of  power  and  duty  between  the  legislative  and 
judicial  departments  of  government 


Digitized  by 


Google 


Uniform  Judicial  Procedure  517 

An  Analysis  of  the  Effect  of  the  Statute. 

The  trouble  with  the  procedure  of  the  courts  is  due  to  the  fact 
that  coordination  between  these  two  departments  of  government 
has  been  destroyed  by  exclusive  legislative  control.  The  proposed 
bill  would  vest  in  the  Supreme  Court  the  exclusive  power  to  pre- 
pare for  the  trial  courts  all  necessary  rules  and  regulations  and 
gradually  perfect  them.  It  divides  all  judicial  procedure  into  two 
classes,  viz.:  (a)  jurisdictional  and  fundamental  matters  and 
general  procedure  and  (b)  the  rules  of  practice  directing  the 
manner  of  bringing  parties  into  court  and  the  course  of  the  court 
thereafter.  The  first  class  goes  to  the  very  foundation  of  the 
.matter  and  may  aptly  be  denominated  the  legal  machine  through 
which  justice  is  to  be  administered,  as  distinguished  from  the 
actual  operation  thereof  and  lies  exclusively  with  the  legislative 
department.  It  prescribes  what  the  courts  may  do,  who  shall  be 
the  parties  participating,  and  fixes  the  rules  of  evidence  and  all 
important  matters  of  procedure.  The  second  concerns  only  the 
practice,  the  manner  in  which  these  things  shall  be  done,  that  is 
the  details  of  their  practical  operation.  Concisely  stated,  the  first 
or  legislative  class  provides  what  the  courts  may  do,  while  the 
second  or  judicial  class  regulates  how  they  shall  do  it.  It  is  de- 
sired to  be  emphasized  that  the  statute  mill  necessitate  no  altera- 
tion  of  the  present  procedure  upon  any  jurisdictional  or  funda- 
mental matter;  thai  the  Congress  can  repeal  it  at  its  pleasure  and 
that  the  proposed  rules  will  not  have  the  effect  of  a  statute. 

Post  Bellum  Coubt  Burdens. 

Its  predictions  having  been  already  partially  vindicated,  your 
committee  asks  permission  to  again  repeat  a  portion  of  its  1918 
report,  by  way  of  accentuating  the  necessity  for  prompt  legislative 
action  in  simplifying  the  procedure  of  the  courts. 

"  American  courts  face  substantially  increased  tasks  and  re- 
sponsibilities growing  out  of  the  war  and  the  hasty  preparation 
therefor,  as  well  as  from  new  theories  that  may  become  perma- 
nently engrafted,  that  must  be  expeditiously  and  properly  met 
immediately  upon  the  declaration  of  peace.  There  will  arise 
enormous  problems  of  reconstructing  industrial,  social  and  poli- 
tical conditions  and  the  judicial  machinery  of  the  government 
should  be  prepared  during  the  war  to  meet  the  extraordinary 
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stress  that  will  be  put  upon  it  as  soon  as  peace  is  declared.  For 
that  reason  the  necessary  legislation  should  not  await  the  actual 
coming  of  peace.  Moreover,  there  is  much  to  he  done  after  Con- 
gress has  acted.  England  is  alive  to  the  burden  of  this  new  re- 
sponsibility. Justice  as  well  as  liberty  must  be  assured  to  Amer- 
ica. They  are  coordinate  elements  in  &  democracy.  From  the 
neglect  of  either  will  follow  governmental  difficulties  and  eventual 
disaster.  Manifestly  if  the  courts  are  not  prepared  to  cope  with 
the  demands  now  made  upon  them  they  must  dismally  fail  under 
an  additional  strain. " 

The  Judicial  Section. 
The  Judicial  Section  is  rapidly  growing  in  numbers,  activity 
and  usefulness.  Obviously  its  membership  is  limited  to  Appellate 
federal  and  state  judges,  but  in  due  course  the  entire  number  will 
be  enrolled.  The  substantial  handicap  of  travel  expense  is  being 
gradually  overcome  through  state  appropriations  for  that  purpose. 
The  legislature  of  Virginia  appropriated  $250  at  its  1920 
Session  and  it  is  possible  that  several  other  states  have  done  like- 
wise. As  we  have  repeatedly  said  such  an  appropriation  is  a  small 
premium  indeed  to  pay  for  insurance  against  diverse  judicial  opin- 
ions; against  federal  usurpation  of  states'  rights  in  the  effort  to 
avoid  conflict;  for  the  promise  of  uniformity  and  for  the  constant 
improvement  in  jurisprudence  assured  by  an  annual  convention  of 
appellate  federal  and  state  judges.  The  administration  of  a  rea- 
sonable certainty  of  justice  is  a  matter  of  evolution.  From  the 
crude  "  log  cabin  "  procedure  of  the  pioneers  there  has  been  de- 
veloped the  present  body  of  distinctive  American  law  and  pro- 
cedure. That  this  progress  may  continue  scientifically  and  speed- 
ily, the  judges — as  judges — have  been  called  to  cooperate  with 
the  lawyers  in  their  annual  deliberations.  Thus  there  has  come 
into  existence  the  Judicial  Section — the  Annual  Conference  of 
Judges. 

Kespecfully  submitted, 

Thomas  W.  Shelton, 
William  Howabd  Tapt, 
Jacob  M.  Dickinson, 
Frank  Ibvine, 
C.  A.  Severance. 
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APPENDIX  A. 

A  BILL  (S.  1214) 

To  Authorize  the  Supbeme  Court  to  Prescribe  Forms  and 
Rules,  and  Generally  to  Regulate  Pleading,  Proce- 
dure, and  Practice  on  the  Common-Law  Side  op  the 
Federal  Courts. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
Supreme  Court  shall  have  the  power  to  prescribe,  from  time 
to  time  and  in  any  manner,  the  forms  of  writes  and  all  other 
process;  the  mode  and  manner  of  framing  and  filing  proceedings 
and  pleadings;  of  giving  notice  and  serving  writs  and  process 
of  all  kinds;  of  taking  and  obtaining  evidence ;•  drawing  up, 
entering,  and  enrolling  orders;  and  generally  to  regulate  and 
prescribe  by  rule  the  forms  for  and  the  kind  and  character  of 
the  entire  pleading,  practice,  and  procedure  to  be  used  in  all 
actions,  motions,  and  proceedings  at  law  of  whatever  nature  by 
the  district  courts  of  the  United  States  and  the  courts  of  the 
District  of  Columbia.  That  in  prescribing  such  rules  the  Su- 
preme Court  shall  have  regard  to  the  simplification  of  the  system 
of  pleading,  practice,  and  procedure  in  said  courts,  so  as  to  pro- 
mote the  speedy  determination  of  litigation  on  the  merits. 

Sec.  2.  That  when  and  as  the  rules  of  the  court  herein  author- 
ized shall  be  promulgated,  all  laws  in  conflict  therewith  shall  be 
and  become  of  no  further  force  and  effect. 


APPENDIX  B. 

CHRONOLOGY. 

1910.  August  The  matter  was  mooted  at  the  Chattanooga 
meeting  of  the  American  Bar  Association. 

1910.  December  6.  President  Taft,  in  an  official  message  to 
Congress,  said: 

"  One  great  crying  need  in  the  United  States  is  cheapen- 
ing the  cost  of  litigation  by  simplifying  judicial  procedure 
and  expediting  final  judgment.  Under  present  conditions 
the  poor  man  is  at  woeful  disadvantage  in  a  legal  contest 
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with  a  corporation  or  a  rich  opponent.  The  necessity  for 
the  reform  exists  both  in  United  States  courts  and  in  all 
state  courts.  In  order  to  bring  it  about,  however,  it  natur- 
ally falls  to  the  general  government  by  its  example  to  fur- 
nish a  model  to  all  states 

"  Under  the  law  the  Supreme  Court  of  the  United  States 
has  the  power  and  is  given  the  duty  to  frame  the  equity  rules 
of  procedure  which  are  to  obtain  in  the  federal  courts  of 
first  instance.  In  view  of  the  heavy  burden  of  pressing  liti- 
gation which  that  court  has  had  to  carry,  with  one  or  two  of 
its  members  incapacitated  through  ill  health,  it  has  not  been 
able  to  take  up  problems  of  improving  the  equity  pro- 
cedure which  has  practically  remained  the  same  since  the 
organization  of  the  court  in  1789.  It  is  reasonable  to  expect 
that  with  all  the  vacancies  upon  the  court  filled,  it  will  take 
up  the  question  of  cheapening  and  simplifying  the  procedure 
in  equity  in  the  courts  of  the  United  States.  The  equity 
business  is  much  the  more  expensive.  I  am  strongly  con- 
vinced that  the  best  method  of  improving  judicial  procedure 
at  law  is  to  empower  the  Supreme  Court  to  do  it  through  the 
medium  of  the  rules  of  the  court,  as  in  equity.  This  is  the 
way  in  which  it  has  been  done  in  England,  and  thoroughly 
done.  The  simplicity  and  expedition  of  procedure  in  the 
English  courts  today  make  a  model  for  the  reform  of  other 
systems 

"I  cannot  conceive  any  higher  duty  that  the  Supreme 
Court  could  perform  than  in  leading  the  way  to  a  simplifi- 
cation of  procedure  in  the  United  States  courts." 
1911.     July  12.     President  Wilson's  address  before  the  Ken- 
tucky Bar  Association : 

"  There  are  two  present  and  immediate  tests  of  the 
serviceability  of  the  legal  profession  to  the  nation,  which  I 
think  will  at  once  be  recognized  as  tests  which  it  is  fair  to 
apply.  In  the  first  place,  there  is  the  critical  matter  of 
reform  of  legal  procedure — the  almost  invariable  theme,  if 
I  am  not  mistaken,  of  all  speakers  upon  this  question  from 
the  President  of  the  United  States  down.  America  lags  fear 
behind  other  countries  in  the  essential  matter  of  putting  the 
whole  emphasis  in  our  cowrts  upon  the  substance  of  right  and 
justice.  If  the  bar  associations  of  this  country  were  to 
devote  themselves,  with  the  great  knowledge  and  ability  at 
their  command,  to  the  utter  simplification  of  judicial  pro- 
cedure, to  the  abolition  of  technical  difficulties  and  pitfalls, 
to  the  removal  of  every  unnecessary  form,  to  the  absolute 
subordination  of  method  to  the  object  sought,  they  would  do 
a  great  patriotic  service,  which,  if  they  will  not  address  them- 
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selves  to  it,  must  be  undertaken  by  laymen  and  novices. 
The  actual  miscarriages  of  justice,  because  of  nothing  more 
than  a  mere  slip  in  a  phrase  or  a  mere  error  in  an  immaterial 
form,  are  nothing  less  than  shocking.  Their  number  is 
incalculable,  but  much  more  incalculable  than  their  number 
is  the  damage  they  do  to  the  reputation  of  the  profession  and 
to  the  majesty  and  integrity  of  the  law.  Any  one  bar  asso- 
ciation which  would  show  the  way  to  radical  reform  in  these 
matters  would  insure  a  universal  reconsideration  of  the 
matter  from  one  end  of  the  country  to  the  other  and  would 
by  that  means  redeem  the  reputation  of  a  great  profession 
and  set  American  society  forward  a  whole  generation  in  the 
struggle  for  an  equitable  adjustment  of  its  difficulties." 

1911.  August  17.    Resolution  offered  in  American  Bar  Associa- 

tion at  Boston.    (A.  B.  A.  Rep.,  p.  50.) 

1912.  August  27.    Resolution  unanimously  adopted  and  com- 

mittee created  at  Milwaukee.     (A.  B.  A.  Rep.,  pp.  35, 
434.) 
1912.     December  2.    American  Bar  Association's  Procedural  Bill 
introduced  in  the  House  of  Representatives  by  Chair- 
man Henry  D.  Clayton. 

1912.    .     Bill  also  introduced  in  Senate  by  Chairman 

C.  A.  Culberson. 

1913.  September  2.    Work  of  committee  endorsed  at  Montreal 

and  Conference  of  Judges  organized.  (A.  B.  A.  Rep., 
pp.  34,  541.) 

1914.  February  27.     Messrs.  Wm.  Howard  Taft,  Elihu  Root, 

Alton  B.  Parker,  James  D.  Andrews  and  Thomas  W. 
Shelton  appeared  before  the  Committee  on  the  Judiciary 
of  the  House  of  Representatives  and  presented  evidence 
and  made  arguments  in  favor  of  the  Bill. 

1914.  March  27.  Unanimous  report  in  favor  of  the  bill 
made  by  the  Committee  on  the  Judiciary  of  the  House 
of  Representatives  giving  reasons  and  citing  authorities. 
Copies  can  be  had  from  your  Congressman. 

1914.  October  20.  Work  of  committee  again  unanimously  en- 
dorsed (A.  B.  A.  Rep.,  pp.  45  and  571),  President 
Taft's  annual  address  before  the  Convention  endorsed 
the  campaign,  and  approved  its  object 'and  purpose. 
(A.  B.  A.  Rep.,  p.  381.) 
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1914.  December  1.    Hon.  William  Howard  Taft  became  a  mem- 

ber of  the  Committee  on  Uniform  Judicial  Procedure. 

1915.  January  9.     President  Wilson  spoke  at  Indianapolis  and 

said: 

"  I  do  know  that  the  United  States,  in  its  judicial  pro- 
cedure, is  many  decades  behind  every  other  civilized  govern- 
ment in  the  world ;  and  I  say  that  it  is  an  immediate  and 
imperative  call  upon  us  to  rectify  that,  because  the  speedi- 
ness  of  justice,  the  inexpensiveness  of  justice,  the  ready 
access  of  justice,  is  the  greater  part  of  justice  itself. 

"  If  you  have  to  be  rich  to  get  justice,  because  of  the  cost 
of  the  very  process  itself,  then  there  is  no  justice  at  all.  So 
I  say  there  is  another  direction  in  which  we  ought  to  be  very 
quick  to  see  the  signs  of  the  times  and  to  help  those  who  need 
to  be  helped." 

1915.  August  17.  Report  of  committee  again  unanimously  en- 
dorsed and  a  special  resolution  adopted  instructing  the 
committee  to  appeal  to  the  President  and  Congress. 
This  appeal  was  made.    (A.  B.  A.  Rep.,  pp.  32, 40, 502.) 

1915.  November  10.     There  was  a  hearing  before  a  sub-com- 

mittee of  the  Committee  on  the  Judiciary  of  the  Senate. 

1916.  .  Entire  program  endorsed  by  the  Judicial  Sec- 
tion.    (A.  B.  A.  Rep.,  p.  752.) 

1916.  November.    President  Wilson,  in  his  New  York  address, 

said: 

"  The  procedure  of  our  courts  is  antiquated  and  a  hind- 
rance, not  an  aid,  in  the  just  administration  of  the  law. 
We  must  simplify  and  reform  it  as  other  enlightened  nations 
have  done,  and  make  courts  of  justice  out  of  our  courts  of 
law." 

1917.  January  2.    There  was  a  favorable  report  on  the  bill  by 

the  Senate  Judiciary  Committee.  The  following  Sena- 
tors voted  against  it  and  signed  a  minority  report,  viz. : 
T.  J..  Walsh,  C.  A.  Culberson,  W.  E.  Chilton,  Duncan 
U.  Fletcher,  James  A.  Reed,  Henry  P.  Ashurst,  Jno.  K. 
Shields,  Hoke  Smith,  Albert  B.  Cummins.  (Memo.) 
Senator  Chilton  is  not  in  the  present  Senate  and  Sena- 
tor Fletcher  will  vote  for  the  bill.  Senator  Culberson 
wrofe  that  he  would  favor  his  own  bill  which  is  almost 
identical  with  the  present  one.  (See  1917  Report.) 
1917.  September  5.  Again  endorsed  by  American  Bar  Associa- 
tion (A.  B.  A.  Rep.,  p.  87). 
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1918.     September  4.    Again  endorsed  by  American  Bar  Associa- 
tion.   (A.  B.  A.  Bep.) 

1918.  Advocated  by  every  law  magazine  in  the  United  States. 

1919.  Advocated  by  Attorney-General  Gregory  in  a  letter  to 

Senator  Overman,  the  patron  of  the  bill  introduced  in 
1918.  Advocated  by  Attorney-General  Palmer  in  a  let- 
ter to  the  Chairman  of  your  committee. 
1919.  May  26.  Bill  introduced  by  Senator  Prank  B.  Kellogg 
of  Minnesota,  member  of  the  Judiciary  Committee  of 
the  Senate  and  a  former  President  of  the  American  Bar 
Association. 
1919.  September  4.  Again  endorsed  by  American  Bar  Associa- 
tion.   (A.  B.  A.  Rep.) 

The  program  has  also  been  endorsed  by 
The  National  Association  of  Credit  Men, 
The  Chamber  of  Commerce  of  the  United  States, 
The  Southern  Commercial  Congress, 
The  Commercial  Law  League  of  America, 
The  National  Civic  Federation, 
Forty-five  State  Bar  Associations, 
The  Deans  of  the  leading  schools  of  the  country, 
The  law  journals  and  periodicals,  and 
The  Judicial  Section  of  the  American  Bar  Ahso 
ciation. 


APPENDIX  C. 

Copy  of  Preamble  and  Resolutions  Passed  at  the  Twenty- 
First  Annual  Meeting  of  the  Pennsylvania  Bar 
Association. 

"  Whereas,  The  American  Bar  Association  is  making  an 
earnest  and  organized  effort  to  modernize  and  make  uniform  the 
procedure  of  the  courts,  and 

"  Whereas,  There  is  pending  in  the  63d  Congress  a  bill  known 
as  H.  R.  No.  133,  intended  to  vest  in  the  Supreme  Court  of  the 
United  States  the  power  to  formulate  and  put  into  effect  a  com- 
plete system  of  rules  for  the  detail  regulation  of  the  federal  dis- 
trict courts,  and 
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"  Whereas,  Such  a  system  will  prove  a  model  that  may  be  fol- 
lowed by  the  several  states  and  thus  bring  about  uniformity;  and 

"  Whereas,  The  Bar  Association  of  the  State  of  Pennsylvania 
is  in  entire  sympathy  with  the  American  Bar  Association's  pro- 
gram, and  it  is  desired  to  give  expression  to  the  same ; 

"  Be  it  resolved,  That  the  Bar  Association  of  the  State  of  Penn- 
sylvania formally  gives  expression  to  its  entire  sympathy  with 
and  approval  of  the  American  Bar  Association's  program,  and 
does  respectfully  and  earnestly  request  Congress  to  enact  into  law 
House  Bill  133  at  the  earliest  possible  moment;  and 

"  Be  it  resolved,  That  a  special  committee,  to  be  composed  of 
one  member  from  each  Congressional  district  of  this  state,  to  be 
named  by  the  President,  is  hereby  created  for  the  purpose  of 
presenting  these  resolutions  to  the  Congressmen  and  Senators  of 
this  state  and  to  the  President  of  the  United  States,  and  other- 
wise to  cooperate  with  the  American  Bar  Association's  Committee 
on  Uniform  Judicial  Procedure  in  its  campaign." 

Memo. — The  form  of  H.  R.  133  is  Identical  with  S.  1214,  introduced 
by  Senator  Kellogg  and  is  in  the  same  form  as  first  introduced  except 
the  explanatory  lines  appearing  in  italics. 


APPENDIX  D. 

Copy  of  Preamble  and  Resolutions  Passed  at  the  1920 
Annual  Meeting  of  the  Illinois  and  the  Virginia 
State  Bab  Associations. 

"  Whebeas,  In  the  year  1911,  in  response  to  a  ever  increasing 
public  demand,  The  American  Bar  Association  started  and  has 
since  made  an  earnest,  persistent  and  organized  effort  to  bring 
about  a  more  certain,  steadier,  less  expensive  and  less  technical 
administration  of  justice  in  America  and  to  that  end  modernize 
and  make  uniform  the  procedure  of  the  Courts ;  and 

"  Whebeas,  For  over  eight  years  there  has  been  pending  in 
Congress  substantially  the  same  bills  known  in  the  present  Ses- 
sion as  Senate  No.  1214  and  in  the  House  as  H.  R.  No.  133  in- 
tended to  vest  in  the  Supreme  Court  of  the  United  States  the 
power  to  formulate  and  put  into  effect  a  complete  system  of  rules 
for  the  detail  regulation  of  the  federal  district  courts;  and 

"  Whereas,  Such  a  system  will  prove  a  model  that  may  be  fol- 
lowed by  the  several  states  and  thus  bring  about  uniformity ;  and 

"Whereas,  Today  there  exists  throughout  the  country  an 
earnest  desire  of  Bench,  Bar  and  People  for  immediate  action, 
as  evidenced  in  part  by  resolutions  repeatedly  passed ;  and 
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u  Whereas,  The  Bar  Association  of  the  State  of  Illinois  is  in 
entire  sympathy  with  said  movement  and  with  the  American  Bar 
Association's  program,  and  it  is  desired  to  give  expression  to  the 
same;  and 

"'Whereas,  There  is  pending  in  the  Judiciary  Committee  of 
the  United  States  Senate  a  bill  known  as  No.  S.  1214  and  the 
identical  bill,  although  unanimously  recommended  by  the  Judi- 
ciary Committee  of  the  House,  has  been  held  in  the  Judiciary 
Committee  of  the  Senate  for  more  than  eight  years; 

"  Therefore,  be  it  resolved,  That  the  Bar  Association  of  the 
State  of  Illinois  formally  gives  expression  to  its  entire  sympathy 
with  and  approval  of  the  program  of  the  American  Bar  Associa- 
tion ;  and 

"  Be  it  further  Resolved,  That  the  Committee  on  the  Judiciary 
of  the  United  States  Senate  be  and  it  is  respectfully  but  earnestly 
requested  to  make  an  immediate  report  in  order  that  a  vote  may 
be  had  in  the  Senate  at  this  session ;  and :  The  Illinois  State  Bar 
Association  does  hereby  respectfully  and  earnestly  request  Con- 
gress to  enact  into  law  Senate  Bill  No.  1214  at  the  earliest  pos- 
sible moment;  and 

"  Be  it  further  Resolved,  That  a  Special  Committee,  to  be  com- 
posed of  one  member  from  each  Congressional  district  of  this 
state,  to  be  named  by  the  President,  is  hereby  created  for  the 
purpose  of  presenting  these  resolutions  to  the  Congressmen  and 
Senators  of  this  state  and  to  the  President  of  the  United  States, 
and  otherwise  to  cooperate  with  the  American  Bar  Association's 
Committee  on  Uniform  Judicial  Procedure  in  its  campaign." 

(Memo. :  All  State  Bar  Associations  are  earnestly  requested  to 
adopt  the  above  form  of  resolution.) 


APPENDIX  E. 

Instances  of  Failure  to  Conform  to  State  Practice. 

It  will  be  interesting  to  observe  a  few  instances  where  con- 
formity was  impractical  and  the  Supreme  Court  so  held.  A 
state  statutory  right  to  a  change  of  venue  was  denied  in  Kennon 
vs.  Gilmer  (1889,  131  U.  S.,  24;  33  L.  ed.,  110).  That  the  per- 
sonal conduct  and  administration  of  a  federal  judge  was  not  af- 
fected by  a  state  statute  regulating  the  manner  in  which  a  jury 
should  be  charged  was  held  in  Nudd  vs.  Burrows  (1875,  91  U.  Sv 
441 ;  23  L.  ed.,  286) .  That  the  provisions  for  uniformity  do  not 
extend  to  modes  of  procedure  established  by  judicial  interpreta- 
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tion  of  common  law  but  only  to  statutes,  was  held  in  Wall.  vs. 
C.  &  0.  R.  R.  Co.  (C.  C.  A.,  1899 ;  95  Fed.,  398) .  That  actions  at 
law,  regardless  of  state  statutes,  must  be  brought  in  the  name  of 
the  owner  of  the  legal  title,  was  held  in  Norfolk  Co.  vs.  Sullivan 
(111  Fed.,  181 ) .  That  statutory  substituted  service  is  not  applic- 
able to  the  federal  courts.  (Bracken  vs.  Union  P.  R.  R.  (C.  C.  A., 
1893),  56  Fed.,  447.)  That  a  federal  rule  of  practice  prevailed 
regardless  of  a  subsequent  state  statute  altering  the  time  in 
which  a  writ  is  returnable.  (Shepherd  vs.  Adams  (1898), 
Supra.)  That  amendments  of  process  and  pleadings  allowed  by 
state  statutes  will  not  be  followed  when  inconsistent  with  federal 
statutes  or  amendments.  (Henderson  vs.  Louisville  R.  R.  Co. 
(1887),  123  TL  S.,  64.)  That  an  equitable  counter  claim  can- 
not be  set  up  in  a  federal  court.  ( Church  vs.  Speigleburg  (1887), 
31  Fed.,  601.)  That  the  granting  or  refusing  of  a  continuance  is 
a  matter  within  the  discretion  of  the  court  notwithstanding  a 
contrary  state  statute.  (Texas  R.  Co.  vs.  Nelson  (C.  C.  A.,  1892), 
50  Fed.,  814.)  That  the  selections  of  jurors  does  not  follow  the 
mode  prescribed  by  state  statutes.  (Brewer  vs.  Jacobs  (1884), 
22  Fed.,  217.)  That  a  state  statute  permitting  a  party  to  be 
examined  by  his  adversary  in  advance  of  the  trial  will  not  be 
followed.  (Union  P.  Co.  vs.  Botsford  (1891),  141  U.  S.,  257; 
35  L.  ed.,  735.) .  That  the  competency  of  witnesses  depends  upon 
section  858,  Revised  Statutes,  and  not  upon  state  statutes.  To 
effect  this  it  was  held  that  section  921,  Revised  Statutes,  prevailed 
over  section  914,  Revised  Statutes;  that  the  production  of  books 
and  papers  was  regulated  by  section  7'21,  Revised  Statutes,  as 
amended  and  not  by  the  state  statutes;  that  the  federal  courts 
might  instruct  a  verdict  or  order  a  compulsory  nonsuit  or  for  the 
defendant  or  plaintiff,  regardless  of  state  statute.  (Vicksburg 
Co.  vs.  Putnam  (1886),  118  U.  S.,  553;  30  L.  ed.,  257.)  That 
instructions  need  not  be  in  writing.  (Lincoln  vs.  Power  Co. 
(1894),  151  U.  S.,  442;  38  L.  ed.,  224.)  That  a  state  statute 
requiring  instruction  or  a  special  verdict  need  not  be  observed. 
(U.  S.  Mutual  Co.  vs.  Barry  (1889),  131 U.  S.,  119 ;  33  Fed.,  60.) 
The  granting  and  refusing  of  new  trials  is  not  controlled  by  state 
statutes.  (Newcomb  vs.  Wood  (1878),  97  U.  S.  583;  24  L.  ed., 
1085.)  That  the  question  of  cost  is  not  governed  by  state 
statutes  but  by  section  823,  Revised  Statutes,  which  was  held  to 
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supersede  section  914,  Revised  Statutes.  That  everything  after  a 
judgment  looking  to  its  review  in  an  appellate  court  is  regulated 
solely  by  the  acts  of  Congress.  (Hudson  vs.  Parker  (1875),  156 
U.  S.,  281 ;  39  L.  ed.,  424.)  That  regulations  concerning  preserv- 
ing of  exceptions  are  not  governed  by  state  statutes.  (Chataugay 
Co.  vs.  Petitioner  (1882),  U.  S.,  553 ;  32  L.  ed.,  511.)  That  the 
means  of  enforcing  a  judgment  are  not  within  state  statutes  but 
sections  915  and  916,  Revised  Statutes.    (U.  S.  vs.  Train  (1882), 

12  Fed.,  853.)  That  a  stay  of  execution  is  not  governed  by  state 
statutes;  that  section  916  supersedes  section  914.  (Lancaster  vs. 
Keller  (1887),  123  U.  S.,  389.)  That  state  garnishment  pro- 
ceedings will  not  be  followed.  (Atlantic  R.  Co.  vs.  Hopkins 
(1876),  94  U.  S.,  13;  24  L.  ed.,  48.)  That  mandamus  proceed- 
ings will  not  follow  state  practice.    (Batch  Co.  vs.  Amy  (1871), 

13  Wall.,  250;  20  L.  ed.,  541.)  That  a  proceeding  to  restore 
records  is  not  within  section  914,  Revised  Statutes.  (3  Biss 
(U.  S.),  307  (1872).  That  the  question  of  jurisdiction  was  con- 
trolled solely  by  federal  statutes.  (Mexican  Co.  vs.  Pinckney, 
supra.)  That  wherever  Congress  has  legislated  on  or  in  reference 
to  a  particular  subject  involving  practice  or  procedure  the  state 
statutes  are  never  held  to  be  controlling.  (Harkness  vs.  Hyde, 
98TT.S.,476;25L.ed.) 
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REPORT 

OF  THE 

PRESIDENT   OF  THE   NATIONAL   CONFERENCE   OF  COMMIS- 
SIONERS ON  UNIFORM  STATE  LAWS. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association 
at  St.  Louis,  Mo.,  August  25,  26,  27,  1920.) 

To  the  American  Bar  Association: 

Under  the  Constitution  adopted  in  1919  the  President  of 
the  Conference  is  made  a  committee  of  one  to  report  to  this 
Association  the  work  of  the  Conference,  and  present  its  recom- 
mendation for  action  by  the  Association.  I  accordingly  make 
this  report. 

The  Conference  did  not  at  its  last  meeting  in  Boston  finally 
complete  any  uniform  bill  for  recommendation  to  the  several 
states  for  adoption,  and  hence  there  is  nothing  now  to  be 
presented  to  this  Association  for  approval.  The  Conference  did, 
however,  following  its  usual  painstaking  effort  to  formulate  the 
best  possible,  work  assiduously  in  the  consideration  of  several 
important  bills,  among  them  an  Occupational  Disease  Act,  an 
Act  Providing  for  One  Day's  Best  in  Seven,  an  Act  Providing 
for  Declaratory  Judgments,  an  Act  Concerning  Depositions,  and 
an  Act  Relating  to  the  Proof  of  Statutes  of  Other  States,  and 
hopes  to  be  able  to  present  to  this  Association  at  its  next  meeting 
one  or  more  of  them  in  a  completed  form. 

But  few  legislatures  have  been  in  session  during  the  past  year, 
and  at  the  time  of  writing  this  report  there  have  been  passed, 
so  far  as  I  am  informed,  but  three  uniform  acts :  the  Fraudulent 
Conveyances  Act  in  Maryland,  and  the  Warehouse  Receipts  Act 
and  the  Desertion  and  Nonsupport  Act  in  Mississippi. 
Respectfully  submitted, 

W.  A.  Blount,  President. 
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HOTEL  ACCOMMODATIONS  IN  ST.  LOUIS,  MISSOTTBI. 

(AH  Hotels  European  Plan.    Prices  named  are  per  day.) 


Name. 


Location. 


Single  room 
and  bath. 


Double  room 
and  bath. 


BUtler 

Jefferson 

Planters 

Maryland , 

Majestic 

American 

American  Annex. 

Warwick 

Marquette 

Hamilton 


9th  and  Washington. 
12th  and  Locust 

4th  and  Pine 

9th  and  Pine 

11th  and  Pine 

7th  and  Market 

6th  and  Market 

15th  and  Locust 

18th  and  Washington. 
Hamilton  and  Maple . . 


$2.50  up 
2.50  up 
2.50  up 
2.50  up 
2.00  up 
2.50  up 
2.50  up 
2.50  up 
3.00  up 
2.00  up 


$5.00  up 
4.00  up 
4.50  up 
4.00  up 
3.50  up 
5.00  up 
5.00  up 
3.50  up 
4.00  up 
3.50  up 


All  the  above  hotels  are  in  close  proximity  to  the  meeting  place,  ex- 
cept the  Hamilton,  which  is  about  five  miles  distant — good  car  service. 

Mr.  £.  M.  Grossman,  820  Rial  to  Building,  St.  Louis,  Mo.,  has  charge 
of  reservations  for  members  and  guests.  In  writing  to  Mr.  Grossman 
please  state : 

a.  Preference  of  hotels; 

6.  Time  of  arrival; 

o.  Period  for  which  rooms  are  desired; 

d.  Whether  single  or  double  room  desired ; 

e.  How  many  persons  will  occupy  each  room. 

Members  who  wish  to  do  so  are  at  liberty  to  make  direct  arrange- 
ments with  hotel  preferred. 
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